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APPELLATE DIVISION OF 
THE DISTRICT COURT CASES 


Upon consideration by the Supreme Court of Nebraska of 
the records, briefs, and recommendations of the Appellate 
Division of the District Court, the judgments in the following 
cases were affirmed. 


No. 88-780, filed July 5, 1991: Cisler v. Continental Ins. Co. 
Appeal from the District Court for Scotts Bluff County: Alfred 
J. Kortum, Judge. Heard before Buckley, Davis, and 
Illingworth, District Judges. White, Shanahan, and Grant, JJ., 
dissent. 

Nos. 88-1021, 88-1022, filed May 17, 1991: Goeschel v. West 
Randolph Ballroom Corp. Appeal from the District Court for 
Cedar County: Robert E. Otte, Judge. Heard before Buckley, 
Davis, and Illingworth, District Judges. 

No. 89-129, filed May 31, 1991: Kane v. Hays. Appeal from 
the District Court for Lancaster County: Earl J. Witthoff, 
Judge. Heard before Buckley, Davis, and Illingworth, District 
Judges. 

No. 89-371, filed May 31, 1991: State v. Lafler. Appeal from 
the District Court for Cheyenne County: John D. Knapp, 
Judge. Heard before Buckley, Davis, and Illingworth, District 
Judges. 


(xix) 


CUMULATIVE LIST OF CASES 
DISPOSED OF WITHOUT OPINION 


No. 88-693: Alexander v. Gould, Inc. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs. 

No. 88-878: Alston v. Gould, Inc. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs. 

No. 88-932: Citizens Bank of Bancroft v. Abendroth. 
Motion of appellee for summary affirmance sustained; 
judgment affirmed; see Rule 7B(2). 

No. 88-951: Stapleton v. Gould, Inc. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs. 

No. 89-317: Pospishil v. First Nat. Bank of Columbus. 
Motion of appellee for summary dismissal sustained; see Rule 
7TB(1). 

No. 89-650: Contra Costa Cty. ex rel. Petersen v. Petersen’s 
Painting & Coating. Motion of appellant to dismiss appeal 
sustained; appeal dismissed. 

No. 89-736: In re Estate of Olson. Stipulation allowed; 
appeal dismissed. 

No. 89-1328: Curtin v. Department of Environmental Ctrl. 
Motion sustained; appeal dismissed as moot. 

No. 90-025: Smidt v. Gerhard. Stipulation allowed; appeal 
dismissed; each party to pay owncosts. 

No. 90-026: Null v. Gerhard. Stipulation allowed; appeal 
dismissed; each party to pay owncosts. 

No. 90-027: Schaub v. Gerhard. Stipulation allowed; appeal 
dismissed; each party to pay own costs. 

No. 90-028: Harvey v. Gerhard. Stipulation allowed; appeal ~ 
dismissed; each party to pay owncosts. 

No. 90-074: Arizona Bank v. Coachman Corp. of Nebraska. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 
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xxii CASES DISPOSED OF WITHOUT OPINION 


No. 90-155: State v. Cannon. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-296: State v. Gallion. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 90-510: Myers v. Stuhr. Appeal dismissed. See Rule 
7A(2). 

No. 90-597: Frahm v. Frahm. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 90-647: Allen v. Douglas County. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-648: Kumar v. Douglas County. Motion of appellee 
for summary affirmance sustained; judgment affirmed; see 
Rule 7B(2). 

No. 90-649: Allen v. Douglas County. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-658: Dixon v. Camp. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-663: Nietfeld v. Rose Ranch Grazing Assn. 
Stipulation allowed; appeal dismissed. 

No. 90-664: Rose Ranch Grazing Assn. v. Nietfeld. 
Stipulation allowed; appeal and cross-appeal dismissed. 

No. 90-701: Ed Phillips & Sons Co. v. Nebraska Liquor 
Control Comm. Stipulation allowed; appeal dismissed at cost 
of appellant. 

No. 90-793: State v. Bush. Motion of appellee for summary 
affirmance sustained; judgment affirmed; see Rule 7B(2). 

No. 90-794: State v. Gentert. Appeal dismissed. See Rule 
TA(2). 

No. 90-805: Continental Airlines v. State Bd. of Equal. 
Pursuant to stipulation, reversed and remanded. 

No. 90-806: Trans World Airlines, Inc. v. State Bd. of Equal. 
Pursuant to stipulation, reversed and remanded. 

No. 90-807: Delta Airlines, Inc. v. State Bd. of Equal. 
Pursuant to stipulation, reversed and remanded. 

No. 90-808: Miidway Airlines v. State Bd. of Equal. Pursuant 
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to stipulation, reversed and remanded. 

No. 90-809: American Airlines, Inc. v. State Bd. of Equal. 
Pursuant to stipulation, reversed and remanded. 

No. 90-810: Northwest Airlines v. State Bd. of Equal. 
Pursuant to stipulation, reversed and remanded. 

No. 90-811: United Airlines, Inc. v. State Bd. of Equal. 
Pursuant to stipulation, reversed and remanded. 

No. 90-812: United Parcel Serv. Co. v. State Bd. of Equal. 
Pursuant to stipulation, reversed and remanded. 

No. 90-838: Wilkinson Mfg. Co. v. State Bd. of Equal. 
Motion of appellee for summary dismissal sustained; see Rule 
7B(1). 

No. 90-839: Millard Mfg. Corp. v. State Bd. of Equal. 
Motion of appellee for summary dismissal sustained; see Rule 
TBC). 

No. 90-840: Paul A. Willsie Co. v. State Bd. of Equal. 
Motion of appellee for summary dismissal sustained; see Rule 
TB(1). 

No. 90-841: Douglas Cty. Bank & Trust v. State Bd. of 
Equal. Motion of appellee for summary dismissal sustained; 
see Rule 7B(1). 

No. 90-842: Olson Bros., Inc. v. State Bd. of Equal. Motion 
of appellee for summary dismissal sustained; see Rule 7B(1). 

No. 90-843: Thompson & Co. v. State Bd. of Equal. Motion 
of appellee for summary dismissal sustained; see Rule 7B(1). 

No. 90-844: Acme Printing & Mail Ad v. State Bd. of Equal. 
Motion of appellee for summary dismissal sustained; see Rule 
TB(1). 

No. 90-845: Omaha Printing Co. v. State Bd. of Equal. 
Motion of appellee for summary dismissal sustained; see Rule 
TB(1). 

No. 90-846: Pathology Center v. State Bd. of Equal. Motion 
of appellee for summary dismissal sustained; see Rule 7B()). 

No. 90-847: Endicott Clay Products Co. v. State Bd. of 
Equal. Motion of appellee for summary dismissal sustained; 
see Rule 7B(1). 

No. 90-848: WOWT-Chronicle Broadcasting Co. v. State 
Bd. of Equal. Motion of appellee for summary dismissal 
sustained; see Rule 7B(1). 
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No. 90-863: Guaranteed Mut. Life Co. v. State Bd. of Equal. 
Stipulation allowed; appeal dismissed. 

No. 90-864: Central States Health & Life Co. v. State Bd. of 
Equal. Motion of appellee for summary dismissal sustained; 
see Rule 7B(1). 

No. 90-865: Mutual of Omaha Ins. Co. v. State Bd. of 
Equal. Motion of appellee for summary dismissal sustained; 
see Rule 7B(1). 

No. 90-866: America West Airlines, Inc. v. State Bd. of 
Equal. Stipulation allowed; appeal dismissed with respect to 
appellant’s locally assessed personal property; and August 15, 
1990, order of Nebraska State Board of Equalization and 
Assessment concerning valuation of appellant’s centrally 
assessed personal property only is reversed and the cause 
remanded for further proceedings. 

No. 90-875: Woodmen Accident & Life Co. v. State Bd. of 
Equal. Motion of appellee for summary dismissal sustained; 
see Rule 7B()). 

No. 90-876: G.P. Express Airlines, Inc. v. State Bd. of Equal. 
Pursuant to stipulation, reversed and remanded. 

No. 90-906: Weaver v. Mathews. Motion of appellee for 
summary dismissal sustained; see Rule 7B(1). 

No. 90-1053: State v. Hill. Motion of appellee for summary 
affirmance sustained; judgment affirmed; see Rule 7B(2). 

No. 90-1058: State v. Jackson. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1116: State v. Petrmichl. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1118: State v. Huskey. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1121: State v. Vach. Motion of appellee for summary 
dismissal sustained; see Rule 7B(1). 

No. 90-1129: State v. Garza. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1131: State v. McCaul. Motion of appellee for 
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summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1137: State v. Dickson. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1171: State v. Dykes. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1173: In re Estate of Johnson. Stipulation allowed; 
appeal dismissed; each party to pay own costs. 

No. 90-1176: State v. Johnson. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1181: State v. Harrison. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1183: Hohnstein v. Halstead. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1190: State v. Peterson. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1196: Hibbard v. Chambers. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs. 

No. 90-1197: State v. Koenig. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1199: State v. Cottingham. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1203: State v. Richard. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1215: State v. Wright. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1221: Kent v. City of Grand Island. By order of the 
court, appeal dismissed for failure to file briefs. 

No. 90-1224: State v. Ham. Motion of appellant to dismiss 
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appeal sustained; appeal dismissed. 

No. 90-1225: State v. Ott. Affirmed. See Rule 7A(1). 

No. 90-1230: State v. Meyers. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1232: State v. Wullschleger. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1233: State v. Wullschleger. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1234: State v. Wullschleger. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1235: State v. Wullschleger. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1238: Bordenkircher v. Hermsen. Motion of 
appellant to dismiss appeal sustained; appeal dismissed. 

No. 90-1239: State v. Meyers. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1246: State v. Mitchell. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1247: State v. Mitchell. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1251: State v. Boothe. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1252: State v. Whitnack. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1255: State v. Titsworth. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 90-1259: State v. Smith. Stipulation allowed; appeal 
dismissed. 
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No. 90-1260: State v. Smith. Stipulation allowed; appeal 
dismissed. 

No. 90-1261: State v. Smith. Stipulation allowed; appeal 
dismissed. 

No. 90-1262: Svoboda v. Trackwell. By order of the court, 
appeal dismissed for failure to file briefs. 

No. 90-1267: Central City Police Dept. v. Leitschuck- Perry. 
Stipulation allowed; appeal dismissed with prejudice; each 
party to pay own costs. 

No. 91-002: State v. Centamore. By order of the court, 
appeal dismissed for failure to file briefs. 

No. 91-011: Lincoln Benefit Life Co. v. Morgan. By order of 
the court, appeal dismissed for failure to file briefs. 

No. 91-022: State v. Schrum. By order of the court, appeal 
dismissed for failure to file briefs. 

No. 91-025: Blumanthal v. Stone. By order of the court, 
appeal dismissed for failure to file briefs. 

No. 91-026: Novak v. Novak. Motion of appellee for 
summary dismissal sustained; see Rule 7B(1). 

No. 91-027: Thompson v. Moran. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-028: Federal Land Bank of Omaha v. Hubka. 
Motion of appellee for summary dismissal sustained; see Rule 
7B(1). 

No. 91-039: State v. Roberts. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-044: In re Estate of Gordon. Motion of appellee 
guardian ad litem for summary dismissal sustained; see Rule 
7B(1). 

No. 91-060: State v. Johnson. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 91-068: McEntire v. Conness. Stipulation allowed; 
appeal dismissed at cost of appellant. 

No. 91-070: Triplett v. Dubuque Packing Plant No. 2. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed with prejudice. 

No. 91-077: State v. Young. Motion of appellee for summary 
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affirmance sustained; judgment affirmed; see Rule 7B(2). 

No. 91-078: State v. Wright. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-079: State v. Wright. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-080: State v. Sudduth. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-081: Wigodsky v. Wigodsky. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-084: Gifford v. Gifford. By order of the court, appeal 
dismissed for failure to file briefs. 

No. 91-088: State v. Marco. Motion of appellee for summary 
affirmance sustained; judgment affirmed; see Rule 7B(2). 

No. 91-103: State v. Morgan. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-122: State v. Koll. Motion of appellee for summary 
affirmance sustained; judgment affirmed; see Rule 7B(2). 

No. 91-129: Shoemaker v. Person. By order of the court, 
appeal dismissed for failure to file briefs. 

No. 91-130: Shoemaker v. Nelsen. By order of the court, 
appeal dismissed for failure to file briefs. 

No. 91-132: State v. Von Busch. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-134: State v. Glantz. By order of the court, appeal 
dismissed for failure to file briefs. 

No. 91-135: Hollibaugh v. Square D Corp. By order of the 
court, appeal dismissed for failure to file briefs. 

No. 91-143: State v. Sivertson. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-144: State v. Dunn. Motion of appellee for summary 
affirmance sustained; judgment affirmed; see Rule 7B(2). 

No. 91-145: State v. Dunn. Motion of appellee for summary 
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affirmance sustained; judgment affirmed; see Rule 7B(2). 

No. 91-146: Easter v. Fitzgibbons. Stipulation allowed; 
appeal dismissed with prejudice; each party to pay own costs. 

No. 91-149: State v. Copeland. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-150: State v. Kincaid. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-152: State v. Hicks. Motion of appellee for summary 
affirmance sustained; judgment affirmed; see Rule 7B(2). 

No. 91-156: State v. Hicks. Motion of appellee for summary 
affirmance sustained; judgment affirmed; see Rule 7B(2). 

No. 91-157: State v. Alford. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-161: State v. May. Motion of appellee for summary 
dismissal sustained; see Rule 7B(1). 

No. 91-165: State v. Driggers. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-166: State v. Miedl. Motion of appellee for summary 
affirmance sustained; judgment affirmed; see Rule 7B(2). 

No. 91-167: State v. Riley. Motion of appellee for summary 
affirmance sustained; judgment affirmed; see Rule 7B(2). 

No. 91-169: Clark vy. Square D Co. Motion sustained; appeal 
dismissed; each party to pay own costs. 

No. 91-170: Gallion v. Johnson. By order of the court, 
appeal dismissed for failure to file briefs. 

No. 91-171: K & N Mac Farms, Inc. v. Department of 
Roads. Motion of appellant to dismiss appeal sustained; appeal 
dismissed with prejudice. 

No. 91-172: Accord Properties v. Carr. Stipulation allowed; 
appeal dismissed. 

No. 91-178: State v. Cox. Motion of appellee for summary 
dismissal sustained; see Rule 7B(1). 

No. 91-180: State v. Daugherty. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 
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No. 91-182: In re Estate of Dinklage. Stipulation allowed; 
appeal dismissed. 

No. 91-185: State v. Forman. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-188: State v. Persinger. Motion of appellant to 
dismiss appeal sustained; appeal dismissed with prejudice. 

No. 91-191: Trackwell v. Trackwell. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 91-195: State v. Jacob. Motion of appellee for summary 
affirmance sustained; judgment affirmed; see Rule 7B(2). 

No. 91-196: State v. Adams. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-199: Tyler v. Goetsch. By order of the court, appeal 
dismissed for failure to file briefs. 

No. 91-200: Cassell v. Olson. Motion of appellant to dismiss 
appeal sustained; appeal dismissed at cost of appellant. 

No. 91-207: Thompson v. Nebraska Dept. of Correctional 
Servs. Motion of appellant to dismiss appeal sustained; appeal 
dismissed without prejudice. 

No. 91-208: State v. Herstein. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-210: Wengert v. Board of Ed. of Saunders Cty. Sch. 
Dist. No. 107. Motion of appellant to dismiss appeal sustained; 
appeal dismissed with prejudice at cost of appellant. 

No. 91-211: Patera v. Patera. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 91-214: O’Donovan v. Sacks. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 91-220: Lockard v. Ray. Stipulation allowed; appeal 
dismissed with prejudice; each party to pay own costs. 

No. 91-224: State v. Johnson. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-226: State v. Burnett. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 
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No. 91-227: Hopson v. Ami-St. Joseph Ctr. for Mental 
Health. Stipulation allowed; appeal dismissed. 

No. 91-231: Jelsma v. Klassen. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 91-232: State v. Combs. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-235: State v. Mayberry. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-236: State v. Shoemaker. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-237: State v. Dimmette. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-238: State v. Blackburn. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). | 

No. 91-250: State v. Halsey. Appeal dismissed. See Rule 
7A(2). 

No. 91-254: State v. Engels. Motion of appellee for summary 
affirmance sustained; judgment affirmed; see Rule 7B(2). 

No. 91-265: State v. Fowler. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-269: State v. Wardell. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-272: State v. Fleming. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-273: Sechmailzi v. Lange. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 91-279: Jonak v. City of Grand Island. Stipulation 
allowed; appeal dismissed. 

No. 91-281: Commercial Fed. Bank vy. Champion. Motion of 
appellant to dismiss appeal sustained; appeal dismissed without 
prejudice. 
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No. 91-288: In re Interest of Green. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 91-301: State v. Henley. Motion of appellant to dismiss 
appeal sustained; appeal dismissed with prejudice. 

No. 91-302: Federal Land Bank of Omaha v. Hubka. 
Motion of appellee for summary dismissal sustained; see Rule 
7B(I). 

No. 91-304: Skeen v. Skeen. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 91-310: State v. McAlexander. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 91-311: State v. Eddy. Motion of appellee for summary 
affirmance sustained; judgment affirmed; see Rule 7B(2). 

No. 91-312: Gallion v. Hickman. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 91-314: State ex rel. Robak v. State Judicial Resources 
Comm. Motion of appellant to dismiss appeal sustained; 
appeal dismissed with prejudice at cost of appellant. 

No. 91-317: Department of Social Servs. v. Deffebaugh. 
Motion of appellant to dismiss appeal sustained; appeal 
dismissed. 

No. 91-318: Franssen v. Franssen. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 91-327: State v. Carter. Trial court’s order suppressing 
defendant’s statements affirmed. 

No. 91-331: State v. Hernandez. Motion of appellee for 
summary affirmance sustained; judgment affirmed; see Rule 
7B(2). 

No. 91-336: Dearmont v. Hartley. Motion of appellee for 
summary dismissal sustained; see Rule 7B(1). 

No. 91-343: State v. David. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 91-354: Hamel v. Burlington Northern RR. Stipulation 
allowed; appeal dismissed with prejudice, at defendant’s cost. 

No. 91-362: State v. Friend. Affirmed. 

No. 91-364: State v. Hill. Motion of appellee for summary 
affirmance sustained; judgment affirmed; see Rule 7B(2). 

No. 91-366: State v. Longs. By order of the court, appeal 
dismissed for failure to file briefs. 
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No. 91-369: Kern v. Department of Correctional Servs. By 
order of the court, appeal dismissed for failure to file briefs. 

No. 91-383: Holman v. Holman. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 91-425: Close v. Close. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 91-428: State v. Sempek. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 91-442: Washa v. Washa. Motion of appellee for 
summary dismissal sustained; see Rule 7B(1). 

No. 91-445: Investors Real Estate Trust v. Mid-America 
Sery. Corp. Motion of appellant to dismiss appeal sustained; 
appeal dismissed at cost of appellant. 

No. 91-453: Sampson v. Sampson. Stipulation allowed; 
appeal dismissed. 

No. 91-486: State v. Wever. Motion of appellee for summary 
dismissal sustained; see Rule 7B(1). 

No. 91-542: State v. Juergens. Appeal dismissed. See Rule 
7A(2). 

No. 91-573: State v. Gray. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 91-578: Andrews v. Andrews. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 91-581: Wagnitz v. Wagnitz. Motion of appellant to 
dismiss appeal sustained; appeal dismissed. 

No. 91-583: State v. Alcorta. Motion of appellant to dismiss 
appeal sustained; appeal dismissed. 

No. 91-594: Cook v. Olmer. Stipulation allowed; appeal 
dismissed. 

No. 91-596: Morosin v. Leber. Stipulation allowed; appeal 
dismissed at cost of appellant. 

No. 91-606: Blommer Chocolate a v. Hilgert. Stipulation 
allowed; appeal dismissed. 

No. 91-614: Shada v. Bressman. Stipulation allowed; appeal 
dismissed with prejudice. 

No. 91-641: Beetem v. Dabrusky. Motion of appellant to 
dismiss appeal sustained; appeal dismissed at cost of appellant. 
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1. Motor Vehicles: Liability: Proof. In order to establish the applicability of the 
family purpose doctrine, it must be proven that the person sought to be charged 
with liability was the head of his or her family, that he or she furnished the car for 
the use and pleasure of the family, that the driver of the vehicle was a member of 
that family, and that the driver was, at the time of the accident, using the car for 
the purpose for which it was furnished and with the authority, expressed or 
implied, of the head of the family. 

2. Directed Verdict. Where the facts adduced to sustain an issue are such that 
reasonable minds cannot differ and can draw but one conclusion therefrom, the 
issue should be decided as a matter of law. 


3. . In considering the evidence for the purpose of a motion for a directed 
verdict, the party against whom the motion is made is entitled to have the benefit 
of every inference which can reasonably be drawn from the evidence. 

4. . If there is any evidence which will sustain a finding for the party against 


whom a motion for a directed verdict is made, the case may not be decided as a 
matter of law. 

5. Records: Appeal and Error. It is incumbent upon the complaining party to 
present a record which supports the error assigned, and in the absence of sucha 
record establishing the claimed error, the decision of the Iower court will be 
affirmed. 


Appeal from the District Court for Douglas County: J. 
Patrick MULLEN, Judge. Affirmed. 


Frank Meares for appellant. 
Joseph Lopez Wilson for appellees. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


(i) 
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HAsTINGS, C.J. 

Following a jury trial, plaintiff obtained a judgment against 
defendant Debra A. Wilson arising out of a motor vehicle 
accident. However, notwithstanding the absence of any verdict 
or judgment in the record as to the defendant Frank Burghardt, 
it is apparent from plaintiff’s motion for a new trial that the 
jury rendered a verdict in favor of defendant Burghardt. 
Plaintiff appeals and assigns as error (1) failure of the trial court 
in not directing a verdict in favor of the plaintiff against 
Burghardt under the family purpose doctrine, (2) failure of the 
trial court to direct a verdict in favor of the plaintiff against 
Burghardt on the theory of negligent entrustment, and (3) 
submission of an erroneous jury instruction. We affirm. 

On July 10, 1987, Thomas P. Leonard, the plaintiff, while 
driving his 1979 Harley-Davidson motorcycle, was involved in 
acollision with a 1980 Pontiac Sunbird owned by the defendant 
Frank Burghardt and being driven by his stepdaughter, Debra 
A. Wilson, in Omaha, Nebraska. There was no real question as 
to the negligence and liability of the defendant Wilson. The 
main issue in the case involved the responsibility of defendant 
Burghardt under the family purpose doctrine. 

It is undisputed that Burghardt was the head of the 
household in which Wilson, a minor, resided. There is also no 
question that the automobile was maintained for the use, 
pleasure, and convenience of the members of that household. It 
was admitted that Wilson had driven this particular automobile 
ona number of occasions before this accident, but she was only 
permitted to drive when accompanied by an adult because she 
had only a learner’s permit to drive. 

On this particular day, Wilson, with permission of 
Burghardt, had driven the automobile earlier in the day, 
accompanied by her sister-in-law, to take the eye examination 
portion of the driving test, but for some unexplained reason she 
was not permitted to take the test that day. She and her 
sister-in-law returned home, and Wilson placed the car keys on 
the television set. 

That night, Wilson took the Sunbird to pick up her 
boyfriend, and it was during that time that she had the accident. 
Neither Burghardt nor his wife was home at the time, and 


LEONARD v. WILSON 3 
Cite as 238 Neb. 1 


Wilson had received no specific permission from either of them 
to take the car. 

We consider the first two assignments of error together 
because they both involve the question of permission. The 
family purpose doctrine is explained as follows: 

[W]here the head of the family purchases, owns, 

maintains, furnishes, or provides a motor vehicle for the 

general use, pleasure, and convenience of the family, anda 

family member is using the car with the express or implied 

consent or permission of the owner, the negligence of the 

family member driver is imputed to the head of the family. 
Marcus v. Everett, 195 Neb. 518, 524, 239 N.W.2d 487, 491 
(1976). Accord, Dunn v. Hemberger, 230 Neb. 171, 430 
N.W.2d 516 (1988); Kreifels v. Wurtele, 206 Neb. 491, 293 
N.W.2d 407 (1980). 

Thus, in order to establish the applicability of the family 
purpose doctrine, it must be proven that the person sought to be 
charged with liability was the head of his or her family, that he 
or she furnished the car for the use and pleasure of the family, 
that the driver of the vehicle was a member of that family, and 
that the driver was, at the time of the accident, using the car for 
the purpose for which it was furnished and with the authority, 
expressed or implied, of the head of the family. Marcus v. 
Everett, supra. 

The first three elements have been admitted or are 
established without question. However, the evidence does not 
conclusively establish the final element, that Wilson was 
driving the automobile with the permission, either expressed or 
implied, of Burghardt. The evidence directly negates any 
express permission. The question of implied consent is 
equivocal; at best it creates a question of fact for the jury. 

Where the facts adduced to sustain an issue are such that 
reasonable minds cannot differ and can draw but one 
conclusion therefrom, the issue should be decided as a matter of 
law. See Horst v. Johnson, 237 Neb. 155, 465 N.W.2d 461 
(1991). In considering the evidence for the purpose of a motion 
for a directed verdict, the party against whom the motion is 
made is entitled to have the benefit of every inference which can 
reasonably be drawn from the evidence. If there is any evidence 
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which will sustain a finding for the party against whom the 
motion is made, the case may not be decided as a matter of law. 
Horst, supra. Such was the case here, and the matter was 
properly submitted to the jury on the issue of permission or 
authority, which is also a necessary ingredient of the doctrine of 
negligent entrustment. 

Finally, plaintiff complains of a jury instruction. 
Unfortunately, the record does not contain the instructions 
given in this case for us to examine. It is incumbent upon the 
complaining party to present a record which supports the error 
assigned, and in the absence of such a record establishing the 
claimed error, the decision of the lower court will be affirmed. 
Stoco, Inc. v. Madison’s, Inc., 235 Neb. 305, 454 N.W.2d 692 
(1990); Howard v. Howard, 234 Neb. 661, 452 N.W.2d 283 
(1990). 

The judgment of the district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. MARK C. THOMAS, APPELLANT. 
468 N.W.2d 607 


Filed May 3, 1991. No. 90-143. 


1. Burglary: Criminal Attempt: Intent. A person commits attempted burglary if 
such person intentionally engages in conduct which, under the circumstances as 
he believes them to be, constitutes a substantial step in a course of conduct 
intended to culminate in the commission of the crime of burglary. 

2. Burglary: Intent. A person commits burglary if such person willfully, 
maliciously, and forcibly breaks and enters any real estate or any improvements 
erected thereon with intent to commit any felony or with intent to steal property 
of any value. 

3. Directed Verdict. A defendant who moves for a directed verdict at the close of 
the plaintiff’s evidence and, upon the overruling of such motion, proceeds with 
trial and introduces evidence waives any error in the ruling on the motion for a 
directed verdict. 

4. Criminal Law: Directed Verdict. |n a criminal case a court can direct a verdict 
only when (1) there is a complete failure of evidence to establish an essential 
element of the crime charged, or (2) the evidence is so doubtful in character, 
lacking probative value, that a finding of guilt based on such evidence cannot be 
sustained. 
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5. Directed Verdict. In considering a defendant’s motion for a directed verdict, the 
State is entitled to have all its relevant evidence accepted or treated as true, every 
controverted fact favorably resolved for the State, and every beneficial 
inference reasonably deducible from the evidence. 

6. Witnesses: Testimony: Juries. The credibility of a witness and the weight to be 
given to that witness’ testimony are issues for the jury to resolve. 

7. Sentences: Probation and Parole: Appeal and Error. Denial of probation and 
imposition of a sentence within statutorily prescribed limits will not be disturbed 
on appeal absent an abuse of discretion. 

8. Trial: Words and Phrases. An abuse of discretion occurs when the reasonings or 
rulings of the trial court are clearly untenable and deny a just result to the 
defendant. 

9. Appeal and Error. Errors assigned but not discussed in an appellant’s brief are 
not considered by the Supreme Court. 


Appeal from the District Court for Buffalo County: 
DEwayYNe WOLF, Judge. Affirmed. 


Mark C. Thomas, pro se. 


Gary L. Hogg, Buffalo County Public Defender, on brief for 
appellant. 


Robert M. Spire, Attorney General, and Alfonza Whitaker 
for appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


FAHRNBRUCH, J. 

Contending that the evidence was insufficient to identify him 
as the perpetrator of the crime with which he was charged and 
that he should have been placed on probation, Mark C. 
Thomas appeals his jury conviction for attempted burglary and 
his prison sentence of not less than 1 nor more than 3 years. 

The district court for Buffalo County ordered Thomas to 
serve his attempted burglary sentence consecutively to the 
sentences imposed for two other convictions. The first of those 
convictions was for another attempted burglary, and the second 
was for possession of burglary tools. We affirm. 

In this case, the defendant also stood trial on four separate 
counts of burglary in Kearney, Nebraska, but he was acquitted 
of those charges, and they need not be discussed further. 

A person commits attempted burglary if such person 
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intentionally engages in conduct which, under the 
circumstances as he believes them to be, constitutes a 
substantial step in a course of conduct intended to culminate in 
the commission of the crime of burglary. See Neb. Rev. Stat. 
§ 28-201 (Reissue 1989). A person commits burglary if such 
person willfully, maliciously, and forcibly breaks and enters any 
real estate or any improvements erected thereon with intent to 
commit any felony or with intent to steal property of any value. 
Neb. Rev. Stat. § 28-507 (Reissue 1989). 

In this court, Thomas appeared pro se at oral argument. His 
brief, however, was prepared by the Buffalo County public 
defender’s office and sets forth three assignments of error. 
Those assignments claim that the trial court erred (1) in failing 
to sustain defendant’s motion for a directed verdict at the end of 
plaintiff’s case and again at the end of the trial; (2) in 
sentencing, given the evidence and factual situation of the case; 
and (3) in allowing the prosecuting attorney to make reference 
to evidence which was clearly not involved in any one of the five 
counts on which the defendant was charged, thus prejudicing 
the jury as to the defendant. 

Thomas first claims that the district court for Buffalo 
County should have sustained his two motions for directed 
verdict. We confine our review to Thomas’ motion for a 
directed verdict at the conclusion of all of the evidence because 
any error in the ruling on his first motion for a directed verdict, 
at the conclusion of the State’s evidence, was waived. See 
Lincoln Co. Sheriff's Emp. Assn. v. Co. of Lincoin, 216 Neb. 
274, 343 N.W.2d 735 (1984) (a defendant who moves for a 
directed verdict at the close of the plaintiff’s evidence and, upon 
the overruling of such motion, proceeds with trial and 
introduces evidence waives any error in the ruling on the 
motion for a directed verdict). In a criminal case a court can 
direct a verdict only when (1) there is a complete failure of 
evidence to establish an essential element of the crime charged, 
or (2) the evidence is so doubtful in character, lacking probative 
value, that a finding of guilt based on such evidence cannot be 
sustained. State v. Valdez, 236 Neb. 627, 463 N.W.2d 326 
(1990); State v. Bradley, 236 Neb. 371, 461 N.W.2d 524 (1990). 
In the consideration of a defendant’s motion for a directed 
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verdict, the State is entitled to have all its relevant evidence 
accepted or treated as true, every controverted fact favorably 
resolved for the State, and every beneficial inference 
reasonably deducible from the evidence. See State v. Pierce, 231 
Neb. 966, 439 N.W.2d 435 (1989). 

The record reveals that in the early morning hours of May 
12, 1989, John Schmidt, a police officer with the city of 
Kearney, was working a special detail entailing plainclothes 
foot patrol in the city. The purpose of the detail was to provide 
burglary patrol and building checks. Around 2 a.m., Schmidt 
was near an alley at the south end of a building housing 
Adventure Travel Service (ATS). To the east of this building was 
another building housing General Adjustment Bureau Services 
(GAB). A 5-foot-wide concrete walkway separated the two 
buildings. 

While Schmidt was at the south end of the ATS building, he 
heard a high-pitched screeching noise that sounded like the 
cutting of glass. The officer moved into an inset area behind the 
building and, after hearing the sound two more times and the 
additional sound of someone shuffling around in the walkway, 
rounded the corner of the building and stood in the south 
entrance of the walkway. At that point, Schmidt observed 
Thomas facing the GAB building. Thomas was fumbling with a 
vent or wiring under a window. Schmidt, from 20 feet away, 
shined his flashlight on Thomas, who turned and faced 
Schmidt. Thomas was wearing dark pants with a double white 
stripe down the side, a dark top, and a black “ninja style” 
mask. Schmidt could see the eyes, nose, and upper cheekbone 
area of Thomas’ face. The officer testified that he recognized 
and identified the subject. Schmidt observed Thomas from the 
front for 20 to 30 seconds. 

Schmidt identified himself as a police officer and instructed 
Thomas to face a wall and to put his hands on it. He further 
demanded to know what Thomas was doing, and Thomas 
responded, “[SJecurity.” As Schmidt talked, Thomas began 
slowly walking backward. After making the comment 
“security,” Thomas turned and ran from the north end of the 
walkway. Schmidt gave chase for two blocks, but lost him. 

Schmidt’s investigation upon his return to the crime scene 
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revealed that there was a residence located directly south of the 
building and across the alley. A bicycle, described as a “silver or 
gray Schwinn ten-speed,” was discovered on the patio within 
the fenced backyard. The bicycle did not belong to the owner of 
the residence. In studying the crime scene, Schmidt found that 
there were scratch marks on the window above where he first 
saw Thomas standing and that a vent directly below the window 
had been bent upward. 

Sometime between 5:30 and 6 a.m., Schmidt and other 
officers proceeded to Thomas’ residence to execute an arrest 
warrant. The defendant’s house was 14 to 15 blocks from the 
building housing GAB. Roma Thomas, the defendant’s 
mother, answered the door and went to summon the defendant. 
The officers, shortly thereafter, followed her downstairs and 
placed Thomas under arrest. According to Schmidt, Thomas 
was fairly alert for someone who had just awakened. At 8:26 
a.m., Roma Thomas telephoned a police investigator and 
thereafter reported that a bicycle, matching the description of 
the bicycle found at the residence near the crime scene, had been 
stolen from Thomas’ residence. A warrant to search Thomas’ 
home was executed later that afternoon. None of the clothing 
Schmidt said Thomas was wearing at the time of the attempted 
burglary was found. 

Thomas does not challenge the evidence relating to any 
element of the crime with which he was charged other than the 
identification of himself as the perpetrator. In essence, he 
argues that there was a complete failure of evidence to identify 
him as the perpetrator of the crime or that it is so doubtful in 
character, lacking probative value, that a finding of guilt based 
on such evidence cannot be sustained. We disagree. Officer 
Schmidt testified on direct examination that he recognized and 
identified the perpetrator as Thomas. On cross-examination, 
when questioned whether he could make a_ positive 
identification, Schmidt responded, “Yes. I was sure who it 
was.” As stated, every controverted fact is resolved in favor of 
the State. The credibility of a witness and the weight to be given 
to that witness’ testimony are issues for the jury to resolve. See, 
State v. Lohman, 237 Neb. 503, 466 N.W.2d 534 (1991); 
Maloney v. Kaminski, 220 Neb. 55, 368 N.W.2d 447 (1985). It is 
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inherent in the jury’s verdict in this case that the jury believed 
Schmidt’s testimony identifying Thomas and that the defendant 
was proved beyond a reasonable doubt to be the perpetrator of 
the attempted burglary with which the defendant was charged. 

Other evidence adduced at trial placing Thomas at the crime 
scene was the bicycle found nearby. After Thomas was arrested, 
his mother reported that a bicycle was stolen. The description 
of the bicycle matched the one found at the residence near 
GAB. It was found on a patio within a fenced backyard of a 
residence across the alley from GAB. The residence was owned 
by a 75-year-old woman, who testified she had never before 
seen the bicycle. 

From the aforementioned evidence, it cannot be said that as 
a matter of law such evidence is so doubtful in character, 
lacking probative value, that it cannot sustain a finding that 
Thomas was the perpetrator of the crime with which he was 
charged. The evidence was sufficient to present a question of 
fact, and as such, it was properly submitted to the jury. 
Thomas’ first assignment of error is without merit. 

In his second assignment of error, Thomas asserts that the 
district court abused its discretion in imposing a prison sentence 
instead of placing him on probation and by not according 
proper weight to his background and the weight of the evidence 
on which he was convicted. Denial of probation and imposition 
of a sentence within statutorily prescribed limits will not be 
disturbed on appeal absent an abuse of discretion. State v. 
Dean, 237 Neb. 65, 464 N.W.2d 782 (1991). See State v. 
Zitterkopf, 236 Neb. 743, 463 N.W.2d 616 (1990) (whether 
sentence imposed is probation or incarceration is a matter 
within the discretion of the trial court). Attempted burglary is a 
Class IV felony carrying no minimum penalty and a maximum 
of 5 years’ imprisonment, a $10,000 fine, or both. Neb. Rev. 
Stat. § 28-105 (Reissue 1985) and §§ 28-201 and 28-507. Since 
Thomas’ sentence of 1] to 3 years’ imprisonment was within the 
statutory limits, any error must turn on whether the trial court 
abused its discretion. 

An abuse of discretion occurs when the reasons or rulings of 
the trial court are clearly untenable and deny a just result to the 
defendant. State v. Plant, 236 Neb. 317, 461 N.W.2d 253 
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(1990). Statutory guidelines in granting probation are found in 

Neb. Rev. Stat. § 29-2260(2) (Reissue 1989), which provides: 
Whenever a court considers sentence for an offender 
convicted of either a misdemeanor or a felony for which 
mandatory or mandatory minimum imprisonment is not 
specifically required, the court may withhold sentence of 
imprisonment un/ess, having regard to the nature and 
circumstances of the crime and the history, character, and 
condition of the offender, the court finds that 
imprisonment of the offender is necessary for protection 
of the public because: 

(a) The risk is substantial that during the period of 
probation the offender will engage in additional criminal 
conduct; 

(b) The offender is in need of correctional treatment 
that can be provided most effectively by commitment to a 
correctional facility; or 

(c) A lesser sentence will depreciate the seriousness of 
the offender’s crime or promote disrespect for law. 

(Emphasis supplied.) 

Inherent in the trial court’s colloquy with Thomas during 
sentencing is the conclusion that all three of the above elements 
were found to be present. The crime for which Thomas was 
convicted was committed while the defendant was out on bond 
for a prior offense. Further, the trial court recognized that 
Thomas had been granted probation by a federal court and that 
that probation was revoked. 

The presentence report contained an evaluation of Thomas 
from a federal hospital facility. The staff summary 
recommending incarceration stated that Thomas could benefit 
from a prolonged structured period of supervision and that 
incarceration would not likely have an adverse effect on his 
emotional stability. See State v. Clear, 236 Neb. 648, 463 
N.W.2d 581 (1990) (a sentencing judge may consider relevant 
information contained in a presentence report on the defendant 
to determine an appropriate sentence within the statutorily 
authorized penalty, punishment, or disposition applicable to 
the crime for which the defendant has been convicted). 

Finally, there is no question that Thomas’ criminal record 
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shows a longstanding disregard for the rights of others. In his 
short life, Thomas has amassed a record containing six felonies. 
Clearly, to reward Thomas with probation would exacerbate his 
disrespect for the law. 

The trial court gave regard to the nature and circumstances 
of the crime. Reviewing the history, character, and condition of 
Thomas, the court found that the defendant continued to 
blame others for his predicament and refused to accept 
responsibility. Having properly used the statutory guidelines 
denying probation, the trial court did not abuse its discretion. 
The second assignment of error is therefore without merit. 

This court need not address the merits of the third 
assignment of error, for it was not discussed in Thomas’ brief. 
Errors assigned but not discussed in an appellant’s brief are not 
considered by the Supreme Court. Horst v. Johnson, 237 Neb. 
155, 465 N.W.2d 461 (1991); State v. Two IGT Video Poker 
Games, 237 Neb. 145, 465 N.W.2d 453 (1991); Neb. Ct. R. of 
Prac. 9D(1)d (rev. 1989). The same is true of issues raised at oral 
argument by Thomas pro se, but not assigned as error or 
discussed in his brief. To be considered by the Supreme Court, 
error must be assigned and discussed in the brief of one 
claiming that prejudicial error has occurred. Federal Land 
Bank of Omaha vy. Victor, 232 Neb. 351, 440 N.W.2d 667 
(1989). The judgment of the district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. BRENT D. DOUGLAS, 
APPELLANT. 
468 N.W.2d 612 


Filed May 3, 1991. No. 90-223. 


Trial: Motions to Suppress: Pretrial Procedure: Appeal and Error. In a criminal trial, 
after the pretrial denial of a motion to suppress a defendant’s statement, the 
defendant must object at trial to the receipt of the statement in order to preserve 
the question for review on appeal. 


12 238 NEBRASKA REPORTS 


Appeal from the District Court for Douglas County: JAMEs 
M. Murphy, Judge. Affirmed. 


James Martin Davis for appellant. 


Robert M. Spire, Attorney General, and Kenneth W. Payne 
for appellee. 


HastTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


GRANT, J. 

Defendant was charged by information with possession with 
intent to distribute, deliver, or dispense cocaine, in violation of 
Neb. Rev. Stat. § 28-416(1)(a) (Reissue 1989). He filed a 
motion to suppress “the fruits of asearch” of his residence and 
a motion to suppress his statements given to police officers. 
After hearing, the trial court denied the motions. 

Later, a deputy county attorney and counsel for defendant 
waived jury trial and agreed “to stipulate the police reports into 
evidence and let The Court make its determination based on 
that sole exhibit,” which was an identified collection of police 
reports. Defendant made no objection to the admissibility of 
any matters included in the identified exhibit of police reports. 

The trial court found defendant guilty of the crime charged 
and later sentenced him to 6 to 20 years’ confinement, with 
credit for 1 day in jail prior to sentencing. Defendant appealed 
to this court, assigning one error, contending that the trial court 
erred in admitting his statements into evidence. We affirm. 

As set out above, no objection was made at trial to the 
admission of defendant’s oral statements. We have held that ina 
criminal trial, after the pretrial denial of a motion to suppress a 
defendant’s statement, the defendant must object at trial to the 
receipt of the statement in order to preserve the question for 
review on appeal. State v. Pointer, 224 Neb. 892, 402 N.W.2d 
268 (1987); State v. Cody, 236 Neb. 69, 459 N.W.2d 195 (1990). 
See, Neb. Rev. Stat. § 27-103(1)(a) (Reissue 1989); Strate v. 
Robinson, 233 Neb. 729, 448 N.W.2d 386 (1989); State v. Cox, 
231 Neb. 495, 437 N.W.2d 134 (1989). There is no reason that 
that settled rule should not be applied in jury-waived trials 
submitted on police reports, as in this case. 
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In addition, we note the appeal approaches the frivolous. In 
the police reports submitted, it is shown that at least 16 items, 
including scales, plastic bags, and drain water, seized pursuant 
to a search warrant, tested positive for the presence of cocaine. 
That evidence was not objected to and those seizures were not 
assigned as error inthis court. 

The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. SHAWN J. STATEN, APPELLANT. 
469 N.W.2d 112 


Filed May 3, 1991. No. 90-232. 


1. Constitutional Law: Criminal Law: Police Officers and Sheriffs: Investigative 
Stops: Probable Cause. Under 7erry v. Ohio, 392 U.S. 1, 88S. Ct. 1868, 20 L. 
Ed. 2d 889 (1968), police can constitutionally stop and briefly detain a person 
for investigative purposes if the police have a reasonable suspicion, supported 
by articulable facts, that criminal activity exists, even if probable cause is lacking 
under the fourth amendment. 

2. Investigative Stops: Probable Cause: Words and Phrases. Reasonable suspicion 
entails some minimal level of objective justification for detention, something 
more than an inchoate and unparticularized suspicion or “hunch,” but less than 
the level of suspicion required for probable cause. 

3. Search and Seizure: Arrests. A valid search as an incident to an arrest without a 
warrant necessarily depends on the legality of the arrest itself. 

4. Constitutional Law: Police Officers and Sheriffs: Search and Seizure: Arrests: 
Probable Cause. The constitutional issue regarding a reasonable search, as an 
incident ofa felony arrest without a warrant, depends on the presence or absence 
of probable cause for that arrest, that is, whether immediately before the search 
an officer has probable cause to believe that the person to be searched has 
committed a felony. 

5. Police Officers and Sheriffs: Arrests: Probable Cause. When a law enforcement 
officer has knowledge, based on information reasonably trustworthy under the 
circumstances, which justifies a prudent belief that a suspect is committing or 
has committed a crime, the officer has probable cause to arrest without a 
warrant. 

6. Police Officers and Sheriffs: Search and Seizure: Search Warrants: Motions to 
Suppress: Proof. If police have acted without a search warrant, the State has the 
burden to prove that the search was conducted under circumstances 
substantiating the reasonableness of such search or seizure. 
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7. Police Officers and Sheriffs: Arrests: Search and Seizure: Search Warrants. If 
there is a lawful arrest, police have authority, without a search warrant, to 
conduct a full search of the person arrested. 

8. Police Officers and Sheriffs: Arrests: Search and Seizure: Weapons: Evidence. 
A police officer’s search is not limited to searching the arrested person for 
weapons only; the officer may search for and seize any evidence on the arrestee’s 
person, even if such evidence is unrelated to the crime for which the arrest was 
made, in order to prevent concealment or destruction of evidence. 

9. Arrests: Search and Seizure. A search incident to a lawful arrest need not be 
made immediately on arrest, but may legally be conducted later when the 
accused arrives at the place of detention. 

10. Police Officers and Sheriffs: Search and Seizure: Search Warrants: Motions to 
Suppress: Proof. If police have acted pursuant to a search warrant, the 
defendant bears the burden of proof that the search or seizure was unreasonable; 
but if police acted without a search warrant, the State has the burden of proof 
that the search was conducted under circumstances substantiating the 
reasonableness of such search or seizure. 

11. Search and Seizure: Search Warrants: Motions to Suppress: Proof. A defendant 
who seeks to suppress evidence obtained pursuant to a search warrant has the 
burden of establishing that the search warrant is invalid so that evidence secured 
thereby may be suppressed. 

12. Constitutional Law: Search and Seizure. The “fruit of the poisonous tree” 
doctrine, expressed in Wong Sun v. United States, 371 U.S. 471, 83 S. Ct. 407, 9 
L. Ed. 2d 441 (1963), is a condemnation of the government’s subsequent 
exploitation of a prior violation of a defendant’s constitutional right. 


Appeal from the District Court for Douglas County: J. 
PATRICK MULLEN, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 
Cheryl M. Kessell for appellant. 


Robert M. Spire, Attorney General, and Barry Waid for 
appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


SHANAHAN, J. 

The State charged that Shawn J. Staten intended to deliver or 
distribute cocaine in her possession, a violation of Neb. Rev. 
Stat. § 28-416(1)(a) (Cum. Supp. 1988). In her suppression 
motions, Staten claimed that cocaine found on her person and 
her custodial statements were constitutionally inadmissible. See 
Neb. Rev. Stat. § 29-115 (Reissue 1989) (suppression of 
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accused’s statement) and Neb. Rev. Stat. § 29-822 (Reissue 
1989) (suppression of physical evidence). When the district 
court for Douglas County sustained Staten’s motions, the State 
obtained a review by a judge of this court concerning the 
suppression orders. See Neb. Rev. Stat. §§ 29-116 and 29-824 
(Reissue 1989). As a result of that review, the suppression 
orders were reversed. See State v. Staten, 233 Neb. 800, 448 
N.W.2d 152 (1989). In a subsequent bench trial, Staten was 
convicted on the cocaine charge and sentenced to 
imprisonment. 


CONTACT AT THE AIRPORT 

On the morning of March 29, 1989, in the Kansas City 
International Airport, Agent Carl Hicks of the Federal Drug 
Enforcement Agency was routinely observing arrival of flights 
from Los Angeles, California, and noticed a man and a 
woman, later identified as Tracy Wood and Staten, whom he 
described as “suspicious” inasmuch as the couple fit the drug 
courier profile. When Hicks approached the pair and asked 
them for identification, Wood and Staten said they had none. 
However, Staten later produced some identification and also 
displayed their plane tickets. Hicks noted that Wood and Staten 
had paid cash for their plane tickets and that they were flying to 
Omaha on Braniff Airline flight 1490, which was scheduled to 
arrive in Omaha at 8:30 that morning. Since no drug detection 
dog was available at Kansas City and because the couple’s 
luggage was already on board the Omaha flight scheduled for 
departure in the next few minutes, Hicks terminated the 
interview with Wood and Staten, who boarded Braniff flight 
1490 to Omaha. 

Hicks telephoned Sgt. James Cisar of the Omaha Police 
Division and related Hicks’ observations at the Kansas City 
International Airport. Cisar immediately called Sgt. William 
Agnew of the Omaha Police Division’s narcotics unit. Agnew 
assembled a team of FBI agents and Omaha police officers, 
who went to Omaha’s Eppley Airfield to meet Braniff flight 
1490. Agnew also contacted Steve Sanchelli, an Omaha police 
officer who handles “Bush,” a dog used for drug detection by 
the Omaha Police Division, and asked Sanchelli to bring Bush 
to the airport. 
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On arrival at the airport, the officers and the FBI agents went 
to gate 21, where flight 1490 was to arrive, and set up 
surveillance. When flight 1490 arrived at 8:30 a.m., the officers 
observed Wood and Staten disembark from the plane and walk 
to the baggage claim area. Staten made a phone call, after 
which she and Wood retrieved three pieces of luggage and began 
to walk toward the airport’s main terminal area. Agnew 
approached Wood and Staten, identified himself as a police 
officer conducting a “narcotics investigation,” and asked them 
to produce their plane tickets. Staten said she had discarded her 
ticket on the plane. When Agnew asked for some identification, 
Staten showed Agnew a copy of a birth certificate and her 
Social Security card. Agnew told Wood and Staten that a drug 
detection dog was en route to the airport and asked whether 
they would consent to having the dog “sniff” their luggage for 
the possible presence of controlled substances. Staten agreed to 
let the dog sniff her luggage, which included a brown “two 
suiter suitcase” bearing a Braniff identification tag: “Shawn 
Staten, 15546 Friar Street, Van,Nuys, California.” 

Wood and Staten accompanied the officers to the airport 
security area, where Agnew asked Staten about the reason for 
her presence in Omaha. Staten responded that she was visiting 
her brother, Harry Harris. Agnew knew that Harry Harris, an 
alias for Dan Staten, was in custody. Harris was a member of a 
Los Angeles gang and was “involved in narcotics activity” in 
Omaha. Also, Agnew had personally arrested Staten’s sister, 
Mowesha Staten, in an Omaha motel for possession of a 
controlled substance. 

Approximately 15 minutes after Staten had arrived in 
Omaha, Officer Sanchelli arrived at the airport with Bush, the 
drug detection dog. Bush had been specially trained in locating 
cocaine, heroin, and other controlled substances and was used 
to “alert” officers to the presence of a controlled substance 
within luggage. The “alert” consists of Bush’s sniffing luggage 
and then biting or scratching luggage which contains a 
controlled substance. Before Staten encountered the officers at 
the Eppley Airport, Bush had positively verified controlled 
substances in “50 controlled alerts” and had located a 
controlled substance in luggage on 18 separate occasions. 
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Staten’s luggage was placed in the airport hallway for Bush’s 
“off-leash” sniffing. As the dog was sniffing Staten’s luggage, 
“Bush alerted violently by biting and scratching” at Staten’s 
“two suiter” suitcase, an indication that the luggage contained 
acontrolled substance such as cocaine. After Bush “alerted on” 
Staten’s suitcase, Agnew requested permission to search 
Staten’s person and luggage. Staten told Agnew that he could 
search her luggage but not search her. When Agnew said that “a 
female officer would conduct the search in the privacy of a 
room,” Staten still refused to permit a search of her person. 
According to Agnew: “At that point I informed [Staten] that 
she was under arrest for suspicion of possession of a controlled 
substance and she would be taken to central police 
headquarters and we were going to apply for a search warrant 
for her luggage and her person.” No one questions that Staten 
was arrested for possession of a controlled substance at the 
airport. The officers then transported Staten to police 
headquarters. 

At police headquarters, Staten was taken to an interview 
room where, shortly after 10 a.m., Officer James Haiar 
presented her with a Miranda “rights advisory form.” 
Although Staten refused to make a statement, a few minutes 
later she indicated to officers that she would be willing to make 
a statement. Meanwhile, Agnew had prepared an application 
for a search warrant. In his affidavit for the search warrant, 
Agnew recounted the details preceding and during his 
encounter with Staten at the airport. Based on Agnew’s 
affidavit, the county court for Douglas County issued a search 
warrant at 1:25 p.m. Shortly thereafter, in the presence of a 
female police officer, the warrant, which authorized a search of 
Staten’s person and her luggage, was served on Staten. After 
- Staten read the warrant, which she understood, she removed a 
plastic bag, containing 6 ounces of cocaine, from her bra. The 
police presented a second “advisory form” regarding the 
Miranda admonition. Staten indicated that she understood her 
rights, and then discussed her possession of the substance found 
in her possession. Staten told the police that she was 
transporting the substance, “crack” cocaine, from Los Angeles 
to Omaha for distribution and sale. A later laboratory test 
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confirmed that the substance in Staten’s possession was 
cocaine. 


STATEN’S CONVICTION AND SENTENCE 
Staten objected, claiming that the cocaine and her custodial 
statements were constitutionally inadmissible. After Staten’s 
objections were overruled, the district court, presented with the 
foregoing facts, found Staten guilty of the cocaine charge and 
sentenced her to imprisonment for aterm of 4 to 8 years. 


ASSIGNMENTS OF ERROR 
For her assignments of error, Staten contends: (1) “The 
search of the Defendant’s person which revealed cocaine hidden 
in her undergarments was illegal; the fruits of that search 
should have been suppressed,” and (2) “The sentence imposed 
by the District Court was excessive, and as such, constitutes an 
abuse of discretion.” 


CONSTITUTIONAL ADMISSIBILITY OF 
PHYSICAL EVIDENCE FROM STATEN 
Arrest of Staten. 

Staten claims that the search of her person was unreasonable 
and, therefore, a violation of U.S. Const. amend. IV and Neb. 
Const. art. I, § 7. 

Although Staten neither questions the factual basis for the 
police stopping her at the airport nor asserts that any 
constitutional right was violated by her detention at the airport, 
nevertheless, we note that, under Jerry v. Ohio, 392 U.S. 1, 88 
S. Ct. 1868, 20 L. Ed. 2d 889 (1968), police can constitutionally 
stop and briefly detain a person for investigative purposes if the 
police have a reasonable suspicion, supported by articulable 
facts, that criminal activity exists, even if probable cause is 
lacking under the fourth amendment. See, also, State v. 
Thomte, 226 Neb. 659, 413 N.W.2d 916 (1987). Reasonable 
suspicion entails some minimal level of objective justification 
for detention, something more than an inchoate and 
unparticularized suspicion or “hunch,” but less than the level 
of suspicion required for probable cause. United States v. 
Sokolow, 490 U.S. 1, 1098S. Ct. 1581, 104 L. Ed. 2d 1 (1989). 

The U.S. Supreme Court has held that persons whose 
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appearance and activities fit the so-called drug courier profile 
may be briefly detained by law enforcement officers under 
Terry v. Ohio. See, United States v. Place, 462 U.S. 696, 103 S. 
Ct. 2637, 77 L. Ed. 2d 110 (1983); Florida v. Royer, 460 U.S. 
491, 103 S. Ct. 1319, 75 L. Ed. 2d 229 (1983); United States v. 
Sokolow, supra. The drug courier profile is a compilation of 
characteristics found to be typical for persons transporting 
illegal drugs, such as trips to and from cities which are major 
sources of drugs, with short stays in the cities; cash payment for 
tickets; use of aliases; unchecked luggage and little or no 
identification on luggage; attire; and nervousness. See United 
States v. Sokolow, supra. 

In Florida v. Royer, supra, the U.S. Supreme Court held that 
police had no probable cause to arrest the defendant based 
upon the facts that he was traveling from Miami to New York 
City under an assumed name; that he was carrying two suitcases 
that appeared to be heavy; that he was young, was casually 
dressed, and appeared to be pale and nervous; and that he had 
paid for his ticket in cash with a large number of bills. The fact 
that defendant fit the so-called drug courier profile constituted 
adequate grounds for suspecting the defendant of carrying 
drugs and justified an investigatory stop by police officers. Id. 
However, because the police took the defendant to asmall room 
for further interrogation, retrieved his checked luggage from 
the airline, took his airplane ticket and identification, and never 
informed defendant that he was free to leave at any time nor 
that he need not consent to the search of his luggage, the 
Supreme Court held that the investigatory stop exceeded the 
constitutional limitation of a Jerry stop. See Terry v. Ohio, 
supra. The Royer Court found that the means employed by the 
police officers were too intrusive in relation to an investigative 
detention and that restraint of the defendant was unjustified, 
and then concluded that there were less intrusive means which 
the officers could have employed, while noting: 

The courts are not strangers to the use of trained dogs to 
detect the presence of controlled substances in luggage. 
There is no indication here that this means was not feasible 
and available. If it had been used, Royer and his luggage 
could have been momentarily detained while this 
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investigative procedure was carried out. Indeed, it may be 
that no detention at all would have been necessary. A 
negative result would have freed [the defendant] in short 
order; a positive result would have resulted in his 
justifiable arrest on probable cause. 

460 U.S. at 505-06. 

The use of a specially trained dog to detect the presence of a 
controlled substance inside a container, such as luggage, has 
been held to be a feasible and expeditious way to detain a 
suspect for the shortest period of time in which to confirm or 
dispel suspicions. See Florida v. Royer, supra. See, also, United 
States v. Place, supra (canine sniff discloses only the presence 
or absence of narcotics, and such limited disclosure ensures 
against the embarrassment and inconvenience of the owner that 
is possible with other, more intrusive means of investigation). 
This conclusion is based on the fact that dogs trained especially 
for the purpose of detecting a controlled substance can detect 
the presence of concealed narcotics with almost unerring 
accuracy. 

As expressed in State v. Blakely, 227 Neb. 816, 821, 420 
N.W.2d 300, 304 (1988): 

A valid search as an incident to an arrest without a 
warrant necessarily depends on the legality of the arrest 
itself. ... 

. .. [T]he constitutional issue regarding a reasonable 
search, as an incident of a felony arrest without a warrant, 
depends on the presence or absence of probable cause for 
that arrest, that is, whether immediately before the search 
an officer has probable cause to believe that the person to 
be searched has committed a felony. 

When a law enforcement officer has knowledge, based 
on information reasonably trustworthy under the 
circumstances, which justifies a prudent belief that a 
suspect is committing or has committed a crime, the 
officer has probable cause to arrest without a warrant. 

Several courts have held that an “alert” by a trained drug 
detection dog constitutes probable cause for arrest. See, People 
v. Unruh, 713 P.2d 370 (Colo. 1986); People v Price, 54 N.Y.2d 
557, 431 N.E.2d 267, 446 N.Y.S.2d 906 (1981); People v. 
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Campbell, 67 Ill. 2d 308, 367 N.E.2d 949 (1977); Morrow v. 
State, 757 S.W.2d 484 (Tex. App. 1988) (even in the absence of 
consent to search, a drug detection dog’s “alert” to the presence 
of narcotics in defendant’s luggage would have justified the 
arrest of appellant); Pooley v. State, 705 P.2d 1293 (Alaska 
App. 1985); State v. Bullock, 460 So. 2d 517 (Fla. App. 1984). 
See, also, U.S. v. Massac, 867 F.2d 174 (3d Cir. 1989); U.S. v. 
Stone, 866 F.2d 359 (10th Cir. 1989); Garmon v. Foust, 741 F.2d 
1069 (8th Cir. 1984); United States v. Spetz, 721 F.2d 1457 (9th 
Cir. 1983); United States v. Robinson, 707 F.2d 811 (4th Cir. 
1983); United States v. Waltzer, 682 F.2d 370 (2d Cir. 1982); 
United States v. Klein, 626 F.2d 22 (7th Cir. 1980); United States 
v. Race, 529 F.2d 12 (1st Cir. 1976). 

In view of the officers’ information about Staten and from 
all the circumstances at the airport, including Bush’s “alert” 
and positive reaction to Staten’s luggage, the police had 
probable cause to arrest Staten at the airport. Consequently, 
Staten’s arrest withstands constitutional challenge. 


Search Without a Warrant. 

If police have acted without a search warrant, the State has 
the burden to prove that the search was conducted under 
circumstances substantiating the reasonableness of such search 
or seizure. State v. Juhl, 234 Neb. 33, 449 N.W.2d 202 (1989); 
State v. Abdouch, 230 Neb. 929, 434 N.W.2d 317 (1989); State 
v. Vrtiska, 225 Neb. 454, 406 N.W.2d 114 (1987). 

In United States v. Robinson, 414 U.S. 218, 94S. Ct. 467, 38 
L. Ed. 2d 427 (1973), the Supreme Court held that if there is a 
lawful arrest, police have authority, without a search warrant, 
to conduct a full search of the person arrested and that such 
search is reasonable under the fourth amendment to the U.S. 
Constitution. Further, a police officer’s search is not limited to 
searching the arrested person for weapons only; the officer may 
search for and seize any evidence on the arrestee’s person, even 
if such evidence is unrelated to the crime for which the arrest 
was made, in order to prevent concealment or destruction of 
evidence. See, also, Chimel v. California, 395 U.S. 752, 89S. 
Ct. 2034, 23 L. Ed. 2d 685 (1969). 

A search incident to a lawful arrest need not be made 
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immediately on arrest. “[S]Jearches and seizures that could be 
made on the spot at the time of arrest may legally be conducted 
later when the accused arrives at the place of detention.” United 
States v. Edwards, 415 U.S. 800, 803, 94S. Ct. 1234, 39 L. Ed. 
2d 771 (1974). See, also, Abel v. United States, 362 U.S. 217, 80 
S. Ct. 683, 4 L. Ed. 2d 668 (1960). See, further, State v. Weible, 
211 Neb. 174, 317 N.W.2d 920 (1982) (arresting officers may 
search person of arrestee to discover and remove weapons and 
to seize evidence to prevent its concealment or destruction, as 
well as search the area within the arrestee’s immediate control); 
State v. McElroy, 189 Neb. 376, 202 N.W.2d 752 (1972) (arrest 
of defendant and later search of defendant’s person at police 
station held lawful). 

The search of Staten’s person, without a search warrant but 
as an incident of her lawful arrest, is not unreasonable and, 
therefore, does not violate the constitutional protection against 
an unreasonable search and seizure. 


Search With a Warrant. 

Although a search warrant was unnecessary for a valid 
search of Staten’s person and was surplusage in relation to a 
search as an incident of a lawful arrest, the police, nonetheless, 
obtained a warrant to search Staten’s person. However, Staten 
does not challenge the truth, accuracy, or sufficiency of the 
information which Agnew supplied in his affidavit for the 
search warrant. 

[T]he burden of proof depends on the basis for the search, 
that is, whether the search was conducted pursuant to a 
warrant or without a warrant. If police have acted 
pursuant to a search warrant, the defendant bears the 
burden of proof that the search or seizure is unreasonable; 
but if police acted without a search warrant, the State has 
the burden of proof that the search was conducted under 
circumstances substantiating the reasonableness of such 
search or seizure. 
State v. Vrtiska, supra at 461, 406 N.W.2d at 120. See, also, 
United States v. Longmire, 761 F.2d 411 (7th Cir. 1985); 4 W. 
LaFave, Search and Seizure, a Treatise on the Fourth 
Amendment § 11.2(b)(2d ed. 1987). 
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Thus, a defendant who seeks to suppress evidence obtained 
pursuant to a search warrant has the burden of establishing that 
the search warrant is invalid so that evidence secured thereby 
may be suppressed. State v. Vrtiska, supra. 

In his affidavit, Agnew supplied sufficient information 
which established probable cause necessary for a 
constitutionally valid search warrant. Because validity or 
legality of the warrant in this case is unchallenged, Staten had 
the burden to establish that the search of her person was 
unreasonable and, therefore, contrary to the constitutional 
safeguards against an unreasonable search. However, since 
Staten presented nothing to demonstrate that the search 
warrant was deficient in any respect or for any reason and has 
failed to show that the search of her person was otherwise 
unreasonable, Staten has not established that the cocaine, 
obtained from her person as the result of a search warrant, is 
constitutionally inadmissible. 


Admissibility of Physical Evidence. 

Since the physical evidence was obtained through a 
reasonable search and seizure, the cocaine, obtained from 
Staten’s person, was constitutionally admissible evidence used 
for Staten’s conviction on the cocaine charge. 


STATEN’S CUSTODIAL STATEMENTS 

As an additional aspect of the search and seizure question, 
Staten claims that her custodial statements, as “fruits of that 
search,” are constitutionally inadmissible evidence and should 
have been suppressed. Thus, Staten contends that her custodial 
statements should have been suppressed because her statements 
were the product of an illegal search or, as condemned by Wong 
Sun v. United States, 371 U.S. 471, 83 S. Ct. 407, 9 L. Ed. 2d 
441 (1963), were the “fruit of the poisonous tree.” In Wong Sun, 
the U.S. Supreme Court required exclusion not only of 
evidence directly produced by a constitutionally invalid search, 
but also of evidence indirectly derived from the 
unconstitutional search. Reference to “fruit of the poisonous 
tree” in Wong Sun is a condemnation of the government’s 
subsequent exploitation of a prior violation of a defendant’s 
constitutional right. As expressed in Wong Sun, whether 
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evidence is the derivative product of a constitutionally 
invalid search turns on the question “ ‘whether, granting 
establishment of the primary illegality, the evidence to which 
instant objection is made has been come at by exploitation of 
that illegality or instead by means sufficiently distinguishable to 
be purged of the primary taint.’ Maguire, Evidence of Guilt, 
221 (1959).” 371 U.S. at 488. 

However, since the arrest and search of Staten are 
constitutionally sustainable, the Wong Sun doctrine is 
inapplicable as a bar to admissibility of Staten’s custodial 
statements. Cf. State v. Abdouch, 230 Neb. 929, 434 N.W.2d 
317 (1989) (defendant’s voluntary custodial statements to 
police, after defendant was confronted with physical evidence 
seized during a constitutionally invalid search, were 
inadmissible in the prosecution of a charge related to the subject 
matter of the custodial interrogation). Therefore, Staten’s 
statements were constitutionally admissible as evidence on the 
cocaine charge against Staten. 


EXCESSIVE SENTENCE CLAIM 

Finally, Staten contends that her sentence to aterm from 4 to 
8 years is excessive. 

A defendant’s intent to distribute cocaine in the defendant’ S 
possession is a Class II felony, see § 28-416(2), which is 
punishable by imprisonment for a minimum term of | year and 
a maximum term of 50 years. See Neb. Rev. Stat. § 28-105(1) 
(Reissue 1985) (felony; classification of penalties; sentences). 

‘Staten requests that this court reduce her sentence, see Neb. 
Rev. Stat. § 29-2308 (Reissue 1989), inasmuch as the cocaine 
charge “involved no threat of violence in any way.” Brief for 
appellant at 9. 

Although Staten’s commission of the crack cocaine offense 
did not involve immediate physical force exerted against 
another person, the crime involves activity which is destructive 
to human beings and eventually results in harm evident from 
the physical and emotional injury to users of cocaine. 

Although Staten has no record of prior arrests, she is an 
adult who cannot claim ignorance of crack and _ its 
consequences. Moreover, Staten willingly became an 
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instrument for distribution of cocaine for her personal gain. “A 
sentence imposed within the statutory limits will not be 
disturbed on appeal unless the sentencing court has abused its 
discretion in the sentence imposed.” State v. Kitt, 232 Neb. 237, 
240, 440 N.W.2d 234, 236 (1989). Accord, State v. Zitterkopf, 
236 Neb. 743, 463 N. W.2d 616 (1990); State v. Dillon, 222 Neb. 
131, 382 N.W.2d 353 (1986). 

The district court did not abuse its discretion in the sentence 
imposed on Staten. We find no justifiable reason to reduce that 
sentence. Therefore, we affirm the sentence imposed on Staten. 


CONCLUSION 
The evidence used to convict Staten was constitutionally 
admissible. We decline to reduce Staten’s sentence, in which 
there has been no abuse of discretion. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DAVIDE. SANTOS, APPELLANT. 
468 N.W.2d 613 


Filed May 3, 1991. No. 90-245. 


1. Motions for Continuance: Appeal and Error. A motion for continuance is 
addressed to the discretion of the trial court and will not be disturbed on appeal 
absent a showing of an abuse of discretion. 

. The failure to file a written motion for continuance supported 

by affidavit, as required by Neb. Rev. Stat. § 25-1148 (Reissue 1989), is a factor 

to be considered in determining whether a trial court abused its discretion in 
denying acontinuance. 

: . Where a trial court has contributed to a party’s lack of 
preparation, it is an abuse of discretion to deny acontinuance. 


Appeal from the District Court for Hall County: WILLIAM 
H. RILEY, Judge. Reversed and remanded for a new trial. 


James H. Truell for appellant. 


Robert M. Spire, Attorney General, and Marie C. Pawol for 
appellee. 
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HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


CAPORALE, J. 

Pursuant to verdict, defendant-appellant, David E. Santos, 
was adjudged guilty of first degree sexual assault, in violation 
of Neb. Rev. Stat. § 28-319 (Reissue 1989). After being found 
not to be a mentally disordered sex offender, he was sentenced 
to imprisonment for a period of not less than 8 nor more than 10 
years. Santos urges the district court erred in, among other 
things, refusing to permit his attorney to withdraw and refusing 
to grant a continuance of the scheduled trial. We reverse the 
judgment of the district court and remand for a new trial. 

On August 10, 1989, an information was filed which charged 
Santos with one count of the aforementioned crime stemming 
from his alleged forceful sexual penetration of a woman on 
June 12 of that year. Santos, represented by a private attorney, 
was arraigned on September 7, 1989, and entered a plea of not 
guilty. At that time, a jury trial was set for December 18, 1989. 
Santos’ bail bond, apparently posted prior to arraignment, was 
continued, and Santos remained free on the subject charge. 

On November 1, 1989, Santos’ attorney filed a motion to 
withdraw, citing Santos’ failure to maintain contact with the 
attorney, failure to comply with the district court’s orders and 
his attorney’s advice relative to submitting to certain tests, and 
failure to pay the attorney so that pretrial discovery could be 
undertaken, and Santos’ financial condition, which allegedly 
rendered him a proper candidate for representation by the 
public defender. Although personally served with notice on 
November 7, 1989, that a hearing would be held on the motion 
at 4:30 p.m. that day, Santos failed to appear. The district court 
took no action on the motion, choosing instead to continue it 
from day to day. 

Santos did not contact his attorney until the week prior to 
trial, and it appears the attorney was unable to meet with Santos 
until the Friday prior to the scheduled trial. No action was taken 
on the motion to withdraw until the day of trial. 

Upon appearing for trial on December 18, 1989, the attorney 
renewed his motion to withdraw. After questioning Santos 
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regarding his failure to maintain contact with his attorney, the 
district court overruled the motion, notwithstanding Santos’ 
assertion that he had become unable to pay for his attorney’s 
services. 

The attorney, upon leave of court, next filed notice that 
Santos wished to present evidence regarding his prior sexual 
contact with the victim. That notice was coupled with a motion 
for an in camera hearing regarding the use of such evidence of 
prior sexual conduct. Acknowledging the requirement of Neb. 
Rev. Stat. § 28-321(1) (Reissue 1989) that such notice of intent 
to present evidence of prior sexual conduct be given 15 days 
prior to trial, the attorney further orally requested that the trial 
be continued so as to allow the notice to be in compliance with 
the aforementioned statute. The district court overruled these 
motions and ruled further that evidence of the victim’s prior 
sexual conduct would not be allowed at the trial and that the 
trial would begin that day. The matter proceeded accordingly. 

In view of the resolution concerning the district court’s 
refusal to sustain Santos’ motion for a continuance, we do not 
concern ourselves with whether it should have permitted 
Santos’ private attorney to withdraw. We begin our analysis of 
the continuance issue by recalling that a motion for continuance 
is addressed to the discretion of the trial court and will not be 
disturbed on appeal absent a showing of an abuse of discretion. 
In re Interest of H.PA., 237 Neb. 410, 466 N.W.2d 90 (1991); 
State v. Bradley, 236 Neb. 371, 461 N.W.2d 524 (1990). See, 
also, Eastroads, Inc. v. City of Omaha, 237 Neb. 837, 467 
N.W.2d 888 (1991). Although not mentioned by either party, 
it must be noted that Neb. Rev. Stat. § 25-1148 (Reissue 1989) 
provides, in pertinent part: 

Whenever application for continuance or adjournment 
is made by a party or parties to any cause or proceeding 
pending in the district court of any county, such 
application shall be by written motion entitled in said 
cause or proceeding and setting forth the grounds upon 
which said application is made, which motion shall be 
supported by the affidavit or affidavits of person or 
persons competent to testify as witnesses under the laws of 
this state, in proof of and setting forth the facts upon 
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which such continuance or adjournment is asked. 
Not only was the application for continuance in this case made 
by oral motion, the motion was not supported by affidavits. 

However, the failure to comply with the provisions of 
§ 25-1148 is but a factor to be considered in determining 
whether a trial court abused its discretion in denying a 
continuance. Sfate v. Perez, 235 Neb. 796, 457 N.W.2d 448 
(1990). Here, the motion for continuance was made 
immediately after the district court, on the very morning of 
trial, denied the attorney leave to withdraw on a motion which 
had been pending before it for 41 days. In addition, the 
circumstances leading to the request for a continuance were not 
only within the district court’s knowledge but in part created by 
it. Under those conditions, the oral nature of the motion and 
the lack of a supporting affidavit are not, in and of themselves, 
a sufficient basis upon which to declare that the district court 
did not abuse its discretion in denying the continuance. 

We thus move on to a consideration of the merits of the 
continuance request. In Dolen v. State, 148 Neb. 317, 27 
N.W.2d 264 (1947), this court held that the defendant’s motion 
for a continuance, made 9 days prior to trial, but 71 days after 
his preliminary hearing, in order that he might secure the 
testimony of his only material witness, who then resided out of 
the state, was timely and should have been granted. The Dolen 
court went on to state that the trial court further erred in not 
allowing a continuance so that defense counsel, appointed to 
represent defendant on the day of trial, could properly prepare 
a defense. 

The general rule articulated in Dolen, that a continuance 
must be granted to allow defense counsel adequate time to 
prepare a defense, is recognized in courts throughout the 
country. See, e.g., Collins v. State, 276 Ark. 62, 632 S.W.2d 418 
(1982); State v. Simpson, 403 So. 2d 1214 (La. 1981); Marler v. 
State, 382 So. 2d 644 (Ala. Crim. App. 1980); In re Welfare of 
T.D.F,, 258 N.W.2d 774 (Minn. 1977). 

However, when the defendant’s own actions or inactions are 
responsible for that lack of preparation, this court has refused 
to hold the failure to grant a continuance to be an abuse of 
discretion, even where defense counsel has had little time to 
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prepare. See, e.g., State v. Sluyter, 224 Neb. 768, 401 N.W.2d 
480 (1987) (not an abuse of discretion to deny continuance to 
defendant who chose not to meet with appointed counsel 
between the preliminary hearing and trial). 

On the other hand, courts have demonstrated a willingness to 
find error in a trial court’s refusal to grant a continuance where 
the trial court itself is partially responsible for defense counsel’s 
lack of preparation. See, e.g., Swann v. City of Huntsville, 471 
So. 2d 1268 (Ala. Crim. App. 1985); Swaim v. State, 257 Ark. 
166, 514 S.W.2d 706 (1974). In Swann, a trial court ordered a 
hearing on a petition for habeas corpus on the same afternoon it 
was received by the court. The trial court in that case notified 
petitioner’s attorney of the scheduled proceeding, by telephone, 
2 hours 15 minutes before the hearing was scheduled to begin, 
despite the fact that the attorney was then located 95 miles from 
the situs of the inquiry. The appellate court reversed, as an 
abuse of discretion, the trial court’s denial of the petitioner’s 
motion for a continuance, entered by the petitioner himself due 
to his attorney’s inability to get to the proceeding on time. In so 
ruling, the appellate court noted that while a petitioner does not 
have a constitutional right to appointed counsel at a habeas 
corpus hearing, he or she does have a right to the presence of 
privately retained counsel at such proceedings. 

The trial court’s refusal to grant a continuance was similarly 
held to be an abuse of discretion in Swaim. In that case an 
apparent misunderstanding arose between the trial court and 
defense counsel, who was not licensed to practice in the state, 
regarding whether counsel would be allowed to represent the 
defendant at trial. On the day of trial, the trial court ruled that 
the out-of-state attorney would not be able to represent the 
defendant, leaving the trial to be conducted by a local attorney 
who had apparently done minimal work on the case. The trial 
court denied the local attorney’s motion to continue the case, 
and trial was had that day, with the out-of-state attorney being 
barred from the courtroom and allowed to confer with local 
counsel only during recesses. 

Although the Arkansas Supreme Court found the facts 
surrounding the misunderstanding somewhat unclear, it did 
note that the record unquestionably established a 
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misunderstanding between the trial court and the out-of-state 
attorney as to that attorney’s ability to try the case; that this 
misunderstanding arose in part from statements of the trial 
court preceding trial; and that the out-of-state attorney had no 
inkling that he would be barred from the courtroom during the 
trial. Considering the totality of the circumstances presented in 
the case and noting the trial court’s role in the misunder- 
standing, the Arkansas Supreme Court held that the motion for 
continuance should have been granted. 

While Santos may have displayed a certain indifference to 
this case, the district court’s 41-day delay in ruling on his chosen 
attorney’s motion to withdraw left the attorney in a quandary 
as to his duties and Santos in doubt as to whom he should 
consult. Under those circumstances, it was not unreasonable 
for Santos to serve the notice required by § 28-321(1) onthe day 
his attorney was denied leave to withdraw, and the district court 
thus abused its discretion in refusing to grant Santos a 
continuance. 

Accordingly, the judgment of the district court is reversed 
and the cause remanded for a new trial. 

REVERSED AND REMANDED FOR A NEWTRIAL. 


STATE OF NEBRASKA, APPELLEE, V. RICHARD WARE, APPELLANT. 
468 N.W.2d 616 


Filed May 3,1991. No. 90-290. 


Appeal from the District Court for Platte County, JoHN C. 
WHITEHEAD, Judge, on appeal thereto from the County Court 
for Platte County, LYLE WINKLE, Judge. Judgment of District 
Court affirmed. 


Richard Scott for appellant. 


Robert M. Spire, Attorney General, and Alfonza Whitaker 
for appellee. 
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HastTInGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


PER CuRIAM. 

Richard Ware appeals from the judgment of the district court 
for Platte County regarding Ware’s misdemeanor conviction 
and sentence for issuing a bad check, in violation of Neb. Rev. 
Stat. § 28-61 1(1)(c) (Reissue 1989). 

Ware, who represented himself throughout the county court 
proceedings, now claims that his guilty plea is invalid and that 
the sentence imposed is excessive. 

Regarding the validity of Ware’s guilty plea and, therefore, 
his conviction, the issue is whether Ware waived his right to 
counsel. We have examined the record and conclude that Ware 
knowingly, intelligently, and voluntarily waived his right to 
counsel regarding his plea-based conviction. See, State v. Clear, 
236 Neb. 648, 463 N.W.2d 581 (1990) (characterization of 
waiver); State v. Kennedy, 224 Neb. 164, 396 N.W.2d 722 
(1986) (valid guilty plea waives right to counsel); Faretta v. 
California, 422 U.S. 806, 95S. Ct. 2525, 45 L. Ed. 2d 562 (1975) 
(defendant’s right to self-representation on waiver of right to 
counsel). 

Ware’s claim of excessiveness of the sentence imposed, 
namely, 6 months’ imprisonment and restitution, is without 
merit. Under § 28-611(1)(c), issuing a bad check is a Class I 
misdemeanor, which has the following penalty: “Maximum — 
not more than one year imprisonment, or one thousand dollars 
fine, or both. Minimum — none.” Neb. Rev. Stat. § 28-106(1) 
(Reissue 1989). “A sentence imposed within the statutory limits 
will not be disturbed on appeal unless the sentencing court has 
abused its discretion in the sentence imposed.” State v. Kitt, 232 
Neb. 237, 240, 440 N. W.2d 234, 236 (1989). 

Ware’s conviction and sentence are affirmed; therefore, the 
judgment of the district court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. LERoy A. ANDERSEN, 
APPELLANT. 
468 N.W.2d 617 


Filed May 3, 1991. No. 90-346. 


Criminal Law: Directed Verdict. In a criminal case a court can direct a verdict 
only when (1) there is a complete failure of evidence to establish an essential 
element of the crime charged, or (2) evidence is so doubtful in character, lacking 
probative value, that a finding of guilt based on such evidence cannot be 
sustained. 


Convictions: Appeal and Error. In resolving a challenge to the sufficiency of the 
evidence to sustain a conviction in a criminal case, it is not the province of this 
court to resolve conflicts in the evidence, pass on the credibility of witnesses, 
deter mine the plausibility of explanations, or weigh the evidence. 

Verdicts: Appeal and Error. The verdict must be sustained if, taking the view 
most favorable to the State, there is sufficient evidence to support it. 

. Ajury verdict of guilty will not be overturned on appeal unless 
it is based on evidence so lacking in probative force that it can be said as a matter 
of law that the evidence is insufficient to support the verdict. 


Mentally Disordered Sex Offender: Appeal and Error. This court will not 
disturb a trial court’s finding that one is a mentally disordered sex offender 
whose disorder is nontreatable unless it can be said that the finding of such 
declaration was an abuse of discretion. 


Sentences: Appeal and Error. A sentence that is within statutory limits will not 
be disturbed upon appeal absent an abuse of discretion. 


Sentences. It is within the discretion of the trial court to direct that sentences 
imposed for separate crimes be served consecutively. 


—___.. The test of whether consecutive sentences may be imposed under two or 
more counts charging separate offenses, arising out of the same transaction or 
the same chain of events, is whether the offense charged in one count involves 
any different elements than an offense charged in another count. The test is 
whether some additional evidence is required to prove one of the other offenses. 


Appeal from the District Court for Lancaster County: 


BERNARD J. McGinn, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public Defender, and 


Robert G. Hays for appellant. 


Robert M. Spire, Attorney General, and James H. Spears 


for appellee. 


HaAstTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
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BOSLAUGH, J. 
The defendant, LeRoy A. Andersen, was convicted by a jury 
of two counts of sexual assault of a child, in violation of Neb. 
Rev. Stat. § 28-320.01 (Reissue 1989). Following a presentence 
investigation and evaluations ordered by the court, Andersen 
was determined to be a mentally disordered sex offender whose 
disorder is nontreatable. He was sentenced to 20 months’ to 5 
years’ imprisonment on each count, the sentences to run 
consecutively, with credit for 323 days. In his appeal, the 
defendant contends that the district court erred in (1) overruling 
his motions for dismissal, directed verdict, and new trial; (2) 
finding that his disorder is nontreatable; (3) imposing excessive 
sentences; and (4) imposing consecutive sentences. 
In his first assignment of error, Andersen contends that his 
motions for dismissal, directed verdict, and new trial should 
have been sustained because the evidence was insufficient to 
support a finding of guilty on count IT, sexual assault of T:H. 
The essence of Andersen’s argument is that the evidence fails to 
provide any basis for finding that Andersen subjected T.H. to 
sexual contact. 
In acriminal case a court can direct a verdict only when (1) 
there is a complete failure of evidence to establish an 
essential element of the crime charged, or (2) evidence is so 
doubtful in character, lacking probative value, that a 
finding of guilt based on such evidence cannot be 
sustained. 

State v. Clancy, 224 Neb. 492, 501, 398 N. W.2d 710, 717 (1987). 

In resolving a challenge to the sufficiency of the evidence to 
sustain a conviction in a criminal case, it is not the province of 
this court to resolve conflicts in the evidence, pass on the 
credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence. State v. Patrick, 227 Neb. 
498, 418 N.W.2d 253 (1988); State v. Richardson, 227 Neb. 274, 
417 N.W.2d 24 (1987). The verdict must be sustained if, taking 
the view most favorable to the State, there is sufficient evidence 
to support it. State v. Patman, 227 Neb. 206, 416 N.W.2d 582 
(1987); State v. Thomte, 226 Neb. 659, 413 N.W.2d 916 (1987). 
A jury verdict of guilty will not be overturned on appeal unless 
it is based on evidence so lacking in probative force that it can be 
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said as a matter of law that the evidence is insufficient to 
support the verdict. State v. Jahan-Shahi, 237 Neb. 543, 466 
N.W.2d 795 (1991); State v. Willett, 233 Neb. 243, 444 N.W.2d 
672 (1989). 

The evidence, viewed in the light most favorable to the State, 
shows that the incident in question occurred in the late 
afternoon on April 20, 1989, in Lincoln, Nebraska, in Peach 
Park. The victims, T.L. and T.H., were friends, both 7 years 
old, and the defendant was 56 years old. Heather Nelson, a 
witness to the incident, testified that at approximately 7 p.m. 
there were three young children, two girls and a boy, playing in 
the park. Nelson explained that while she was in the park, the 
children asked her to lift them on top of some culverts in the 
park. Nelson did so and then sat down ona picnic bench next to 
where the children were playing. While she was sitting on the 
bench, the defendant entered the park, approached Nelson, 
and began to talk with her. Shortly thereafter, the two little girls 
asked Nelson to help one of them climb back onto a culvert and 
to hand them pebbles. After helping the little girls, Nelson then 
went over to the little boy, who was on another culvert, and 
handed him pebbles. 

When Nelson went to help the little boy, the defendant went 
over to the two little girls and started handing them pebbles. As 
the defendant handed the girls pebbles with his right hand, he 
placed his left hand on the leg of T.L. According to Nelson, the 
defendant first placed his hand below the knee of T.L., on the 
outside of her leg. He then moved his hand up the side of her 
skirt on the outside part of her leg. Nelson testified that she 
looked away for a moment and then turned around to see the 
defendant’s hand going up the inside of T.L.’s skirt. Nelson then 
told the girls to sit down. 

When the two girls sat down, Nelson brought them some 
more rocks. After picking up rocks, Nelson turned around and 
saw the defendant’s hand going up the inside of T.L.’s skirt. 
According to Nelson, the defendant’s hand was on the inside of 
T.L.’s leg and his hand was under her skirt. Disturbed by what 
she had seen, Nelson told her boyfriend, Tony Scattergod, who 
was playing basketball in the park, what the defendant was 
doing. When they looked over to where the defendant was 
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standing, however, the defendant had stopped. Nelson then 
returned to the picnic table and sat down. Moments later, she 
witnessed the defendant’s hand rubbing the inside part of both 
girls’ legs, underneath their skirts. Nelson again told Scattergod 
what the defendant was doing. This time, Scattergod yelled at 
the defendant, who then ran away. 

Nelson told the girls to run home and tell their mothers what 
had happened. Later, when police officers came to the park, 
Nelson gave them a description of the defendant. Two days 
later, Nelson identified the defendant from a photographic 
array. 

One of the victims, T.L., testified that she and her friend, 
T.H., were playing in the park when the defendant came into 
the park. She stated that the defendant approached them while 
they were playing with Nelson on the culverts in the park. T.L. 
explained that the defendant touched the front of her 
underpants in the area between the legs. She testified that when 
the defendant touched her underpants it made her unhappy and 
it hurt her. T.L. also testified that she saw the defendant touch 
her friend T:H. “fo]n the underwears.” She explained that the 
defendant touched T.H. in the same place and in the same 
manner as he had touched her. 

The other victim, T.H., also testified that while she and T.L. 
were playing in the park, a man approached them and gave 
them some rocks. She explained that the man touched her and 
T.L. on the legs, but she could not remember whether he had 
touched her private parts. 

Gregory H. Sorensen, a detective sergeant with the Lincoln 
Police Department, testified that he interviewed the defendant 
on April 23, 1989, at the Lincoln Police Department. 
According to Sorensen, the defendant admitted that he had 
touched the outside of the underpants of both T.L. and T.-H. in 
the vaginal area. The defendant explained to Sergeant Sorensen 
that he could feel the vagina and the vaginal opening at the time 
that he touched both girls. 

The defendant contends that his motions for dismissal, 
directed verdict, and new trial should have been sustained 
because the evidence was insufficient to sustain a finding of 
guilty on count II, sexual assault of T.H. Specifically, he argues 
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the State did not prove that he subjected T.H. to sexual contact. 
The crime of sexual assault of a child is defined in 
§ 28-320.01(1): “A person commits sexual assault of a child if 
he or she subjects another person fourteen years of age or 
younger to sexual contact and the actor is at least nineteen years 
of age or older.” “Sexual contact” is defined in Neb. Rev. Stat. 
§ 28-318(5) (Reissue 1989) as 
the intentional touching of the victim’s sexual or intimate 
parts or the intentional touching of the victim’s clothing 
covering the immediate area of the victim’s sexual or 
intimate parts. . . . Sexual contact shall include only such 
conduct which can be reasonably construed as being for 
the purpose of sexual arousal or gratification of either 
party. 

“Intimate parts” are defined in § 28-318(2) as “the genital area, 

groin, inner thighs, buttocks, or breasts.” 

The State’s evidence which has been summarized was 
sufficient to permit the jury to find the defendant guilty beyond 
a reasonable doubt on both counts. The direct testimony by the 
two victims described the sexual assaults. The testimony of 
Nelson, an eyewitness to the incident, corroborated the victims’ 
testimony. Finally, the testimony of Sergeant Sorensen also 
provided corroborating evidence which, with the direct 
testimony of the victims and Nelson, was more than sufficient 
to support the verdicts. The evidence in this case was such that 
the district court could not properly dismiss the proceedings, 
direct a verdict of acquittal, or declare a new trial. The 
defendant’s assignment of error is without merit. 

In his second assignment of error the defendant contends 
that the trial court abused its discretion in finding that he is a 
nontreatable mentally disordered sex offender and _ that 
treatment is unavailable in Nebraska. 

The record shows that in 1961 Andersen was convicted of 
child molesting in Scotts Bluff County, Nebraska, for which he 
was sentenced to 5 years in the Nebraska Penal and 
Correctional Complex. The record also shows that Andersen 
was convicted of debauching a minor in 1972 in Scoits Bluff 
County and was committed to the Lincoln Regional Center 
until January 1980. Since his discharge from the Lincoln 
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Regional Center, Andersen has been followed as an outpatient 
at the Veterans Administration Medical Center in Lincoln, 
where he receives psychiatric treatment and medication to treat 
his condition. 

Following his present convictions, Andersen was evaluated 
in accordance with the requirements of Neb. Rev. Stat. 
§§ 29-2912 and 29-2913 (Reissue 1989) of the mentally 
disordered sex offender act. Three of the four examiners 
concluded that Andersen is a mentally disordered sex offender 
whose disorder is nontreatable. Drs. Sanat Roy and Daniel 
Ullman stated: 

Mr. Andersen’s pedophilia disorder is not treatable within 

the MDSO Program, given the following. The pedophilia 

disorder has been refractory to previous attempts at 

treatment. Even with the years of effort the patient 

displayed in previous attempts at therapy, he was unable to 

internalize psychological controls of his pedophilia urges. 
Dr. H.L. Balters offered the following opinion: 

There is a treatment facility in the state of Nebraska 
which is available to the client. In fact, the client has 
already been there for eight years of his life. Against that 
sort of backdrop of treatment failure, this worker truly 
does not believe that the client could benefit from 
additional placement at that same facility .. . . In other 
words, after eight years of prior programatic [sic] 
involvement by the client (then patient), one would expect 
that whatever the current judicial outcome for Mr. 
Andersen, he still is likely to become one of the recedevism 
[sic] statistics later on. 

Therefore, it is this worker’s professional opinion that 
the client is a Mentally Disordered Sex Offender, someone 
likely to engage in future sexual offenses which will bring 
harm to someone else. However, this worker does not view 
the client as being treatable. 

Dr. J.B. Bastani offered the following opinion: 

Mr. LeRoy Andersen has the classical pedophile 
profile. He is resistive to treatment. Treatment 
recommendation would not be made available in the 
State, that is testicular enucleation. This may sound 
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shocking but in view of his poor compliance with medical 
treatment and the large population of minors at risk, he 
will repeat the act... . 


I must impress upon the Court the seriousness of Mr. 
Andersen’s problem and short of close supervision with 
intramuscular injection of female hormone with residence 
in a nursing home (Veteran’s Home), there is lack of 
anything further available due to his poor past compliance 
and chronic history of pedophilia. 

This court will not disturb a trial court’s finding that one is a 
mentally disordered sex offender whose disorder is 
nontreatable unless it can be said that such declaration was an 
abuse of discretion. State v. Reddick, 221 Neb. 322, 376 
N.W.2d 797 (1985); State v. Sell, 213 Neb. 437, 329 N.W.2d 361 
(1983). 

The present record provides substantial evidence to support 
the trial court’s conclusion that the defendant is nontreatable 
and that there is no treatment available for him in Nebraska. 
The trial court did not abuse its discretion in so concluding. 

In his third assignment of error, the defendant claims the trial 
court abused its discretion in sentencing him to a term of 20 
months’ to 5 years’ imprisonment on each count. The penalty 
for violation of § 28-320.01 is a maximum sentence of 5 years’ 
imprisonment, a $10,000 fine, or both. There is no minimum 
sentence. A sentence that is within statutory limits will not be 
disturbed upon appeal absent an abuse of discretion. State v. 
Stephens, 237 Neb. 551, 466 N.W.2d 781 (1991). In view of the 
defendant’s prior convictions involving crimes against children, 
the sentences imposed were not an abuse of discretion. 

The defendant’s final assignment of error contends that the 
trial court erred in ordering his sentences to run consecutively. 
He argues that his acts were part of a single course of conduct 
and that, therefore, the sentences imposed should have been 
concurrent with each other. “It is within the discretion of the 
trial court to direct that sentences imposed for separate crimes 
be served consecutively.” State v. Nelson, 235 Neb. 15, 24, 453 
N.W.2d 454, 460 (1990) (citing State v. Kitt, 232 Neb. 237, 440 
N.W.2d 234 (1989)). This court observed in State v. Nelson, 
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supra at 24, 453 N.W.2d at 460: 
The test of whether consecutive sentences may be imposed 
under two or more counts charging separate offenses, 
arising out of the same transaction or the same chain of 
events, is whether the offense charged in one count 
involves any different elements than an offense charged in 
another count. The test is whether some additional 
evidence is required to prove one of the other offenses. 
Here, the defendant was charged with two counts of sexual 
assault of a child. Count I involved the sexual assault of T.L., 
and count II involved the sexual assault of T.H. The evidence in 
count II required that the State prove the defendant engaged in 
’ sexual contact with someone other than the person whom he 
was charged with sexually assaulting in count I. As such, proof 
of count II required “additional evidence.” The trial court did 
not abuse its discretion in imposing consecutive sentences. 
There being no merit to the defendant’s summarized 
assignments of error, the judgment and sentences of the district 
court are affirmed. 
AFFIRMED. 


BILLY BILLUPS, APPELLANT, V. NEBRASKA DEPARTMENT OF 
CORRECTIONAL SERVICES APPEALS BOARD, APPELLEE. 
469 N.W.2d 120 


Filed May 3, 1991. No. 90-619. 


1. Pleadings: Judgments: Time: Appeal and Error. With some exceptions, a 
petition in error must be filed within 30 days after the rendition of the judgment 
or making of the final order of which complaint is made. 

2. Prisoners: Due Process: Notice. The disciplinary process contemplated by Neb. 
Rev. Stat. § 83-4,121 (Reissue 1987) is commenced when written notice of the 
infraction is served on an inmate. 

3. Due Process. Due process claims are generally subject to a two-part analysis: (1) 
Is the asserted interest protected by the due process clause, and (2) if so, what 
process is due? 

. The determination of whether the procedures afforded an individual 

comport with constitutional requirements for procedural due process presents a 

question of law. 
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5. Appeal and Error. This court is obligated to reach its conclusions on questions of 
law independent of those reached by the trial court. 

6. Due Process: Time. A failure to perform an act within a time period prescribed 
by law is not a per se violation of due process. 

7. Prisoners: Due Process: Time. A penal inmate’s due process rights have not been 
violated when he or she has not been prejudiced by a delay in performing an act 
regarding prison disciplinary proceedings within the time prescribed by law. 

Appeal from the District Court for Lancaster County: EARL 
J. WitTHOFF, Judge. Affirmed. 


Billy Billups, pro se. 


Don Stenberg, Attorney General, and Terri M. Weeks for 
appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


FAHRNBRUCH, J. 

Billy Billups appeals a district court’s affirmance of a 
decision rendered in a prison disciplinary proceeding that 
Billups violated a Nebraska Department of Correctional 
Services rule prohibiting drug or intoxicant abuse. We affirm 
the decision of the district court for Lancaster County. 

Billups’ four assignments of error merge to allege only that 
the trial court erred in failing to find that Billups’ due process 
rights were violated because a disciplinary misconduct report 
was not prepared and submitted within 72 hours of the 
discovery of Billups’ infraction and that Nebraska State 
Penitentiary disciplinary proceedings were not commenced 
within 8 days of the discovery of the infraction. 

On December 5, 1988, three inmate confidential informants 
were independently interviewed by custody personnel at the 
Nebraska State Penitentiary. All three informants provided 
internally consistent information regarding drug trafficking at 
the penitentiary by then Correctional Officer David Canada. 
Billy Billups was named by Canada as an inmate to whom 
Canada had brought marijuana. Canada made that statement 
on December 13 to Lynn Wright, a captain at the Nebraska 
State Penitentiary in Lincoln. 

Thereafter, the matter was referred to the Nebraska State 
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Patrol for criminal investigation. On December 15, 1988, 
Canada told a State Patrol investigator that he had made two 
deliveries of marijuana to Billups, for the larger of which he had 
received $200 in late 1987 or early 1988. The State Patrol 
completed its investigation on December 19. Major Naylor, a 
correctional officer, on December 21, 1988, wrote a misconduct 
report regarding the charges. A principal hearing, which is 
described in 68 Neb. Admin. Code, ch. 6, § 006.04 (1987), was 
held on December 22, 1988, regarding the alleged marijuana 
trafficking. As provided in § 006.04, an investigating officer 
meets with an accused inmate and provides the inmate with 
written notice of the allegations, an opportunity to request 
representation and/or witnesses at a disciplinary hearing, and 
an opportunity to request assistance in the investigation to 
enable the inmate to muster evidence in the inmate’s defense. 

On January 3, 1989, a disciplinary committee of the penal 
complex heard evidence regarding the misconduct report 
prepared by Major Naylor. The disciplinary committee 
concluded that inmate Billups had violated 68 Neb. Admin. 
Code, ch. 5, § OOSI[H] (1978), which proscribes the use of or 
trafficking in drugs, narcotics, or medication not prescribed by 
facility personnel or of intoxicants. As a sanction, the 
committee imposed 90 days’ loss of good time and 60 days’ 
disciplinary segregation. 

On January 30, 1989, the disciplinary committee’s decision 
was upheld by the Department of Correctional Services 
Appeals Board. Billups filed a petition in error and a certified 
transcript of the appeals board’s decision in the district court 
for Lancaster County on March 1, 1989. The district court 
affirmed the decision of the appeals board. 

Before we address Billups’ assignment of error, some 
observations regarding the posture of this case are in order. As 
stated, judicial review was obtained in the district court by the 
filing of a petition in error. Although Neb. Rev. Stat. § 84-919 
(Cum. Supp. 1990) reads, “Except as otherwise provided by 
law, the Administrative Procedure Act establishes the exclusive 
means of judicial review of a final decision of an agency in a 
contested case,” the Legislature provided that this language 
would not become operative until July 1, 1989. See 1988 Neb. 
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Laws, L.B. 352, § 188. Thus, we need not reach the question of 
whether the Administrative Procedure Act is now the sole 
avenue for judicial review of a prison appeals board’s decision. 
See Reed v. Parratt, 207 Neb. 796, 301 N.W.2d 343 (1981) 
(review in prison disciplinary proceedings may not be brought 
under the Administrative Procedure Act). At the time Billups 
filed his petition in error, § 84-919 (Reissue 1987) provided that 
the Administrative Procedure Act was cumulative to existing 
laws. Billups followed the proper procedure by filing a petition 
in error, see Moore v. Black, 220 Neb. 122, 368 N.W.2d 488 
(1985), and this appeal is governed by the rules regarding error 
proceedings. 

Despite Billups’ concerns, he timely filed his petition in error 
in the district court. With some exceptions which need not be 
addressed here, a petition in error must be filed within 30 days 
after the rendition of the judgment or making of the final order 
of which complaint is made. Neb. Rev. Stat. § 25-1931 (Reissue 
1989). The appeals board rendered its decision on January 30, 
1989, and Billups filed his petition in the district court on March 
1, 1989, the 30th day. See Neb. Rev. Stat. § 25-2221 (Reissue 
1989) (in computing time, the day of the order is excluded, as 
well as the last day if it falls on a weekend or designated 
holiday). 

We now turn to the merits of this appeal. It is Billups’ 
contention that his infraction was discovered on or before 
December 13. He claims that because his misconduct report 
was not submitted and his principal hearing was not held in the 
time prescribed by law, his due process rights have been 
violated. As recalled, the misconduct report was submitted on 
December 21, and on December 22, the principal hearing was 
held. 

“A written report of any infraction shall be filed with the 
warden within seventy-two hours of the occurrence of such 
infraction or the discovery of it.” Neb. Rev. Stat. § 83-4,120 
(Reissue 1987). The Department of Correctional Services’ rules 
and regulations which were admitted into evidence also provide 
that if an employee has a reasonable belief that an infraction 
has been committed by an inmate, the employee is required to 
make a misconduct report within 72 hours of the discovery of 
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the infraction. See 68 Neb. Admin. Code, ch. 6, § 006.01 
(1987). “No disciplinary proceeding shall be commenced more 
than eight calendar days after the infraction or the discovery of 
such infraction unless the committed person is unable or 
unavailable for any reason to participate in a disciplinary 
proceeding.” Neb. Rev. Stat. § 83-4,121 (Reissue 1987). The 
disciplinary process contemplated by § 83-4,121 is commenced 
when written notice of the infraction is served on an inmate. 
Johnson v. Vitek, 205 Neb. 745, 290 N.W.2d 190 (1980). In this 
case, that date would be December 22, when the principal 
hearing was held. 

“ “Pue process claims are generally subjected to a two-part 
analysis: (1) is the asserted interest protected by the due process 
clause; and (2) if so, what process is due.’ [Citation omitted.]” 
Sanders v. Woodruff, 908 F.2d 310, 312 (8th Cir. 1990), cert. 
denied___ US. , 111 S. Ct. 525, 112 L. Ed. 2d 536. In 
answering the first question, we assume, but do not decide, that 
under the statutes and regulations, discipline of a prisoner 
implicates a constitutionally protected liberty interest. See Olim 
vy. Wakinekona, 461 U.S. 238, 103 S. Ct. 1741, 75 L. Ed. 2d 813 
(1983) (a state creates a protected liberty interest by placing 
substantive limitations on official discretion). See, also, 
Sanders, supra. 

For the purpose of decision in this case, we assume, without 
deciding, that there was no compliance with the time 
requirements in respect to Billups’ misconduct report and 
principal hearing. The question thus becomes whether such a 
delay denies a prisoner that process which is due him or her. 
That issue presents a question of law for this court. The 
determination of whether the procedures afforded an 
individual comport with constitutional requirements for 
procedural due process presents a question of law. See Jordan 
v. Ben. Rev. Bd. of U.S. Dept. of Labor, 876 E2d 1455 (11th 
Cir. 1989). See, also, State v. Crowdell, 234 Neb. 469, 451 
N.W.2d 695 (1990) (matter of constitutionality presents a 
question of law). This court is obligated to reach its conclusions 
on questions of law independent of those reached by the trial 
court. See Jn re Application A-16642, 236 Neb. 671, 463 
N. W.2d 591 (1990). 
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This court has never before decided the specific question 
before us. However, we have held in other contexts that a failure 
to perform an act within a time period prescribed by law is nota 
per se violation of due process. See, e.g., Hroch v. City of 
Omaha, 226 Neb. 589, 413 N.W.2d 287 (1987) (since the 
petitioner was not prejudiced, a failure to give notice of a 
hearing did not violate procedural due process). 

Other courts have resolved the instant question under nearly 
identical facts. In U.S. v. Warden, Stateville Correctional Ctr., 
635 F.2d 656 (7th Cir. 1980), cert. denied 454 U.S. 843, 102 S. 
Ct. 156, 70 L. Ed. 2d 128 (1981), the petitioner prisoner, on 
October 17, 1978, received an “Institutional Disciplinary 
Report” which charged that on August 23 of that year, he 
interfered with a food cart, attempted to upset it, and 
attempted to steal food from the cart. A hearing on those 
charges was held on October 19, after which the petitioner 
prisoner lost 6 months’ good time credit. He alleged that the 
correctional facility’s failure to comply with the statutory 
requirements that written notice of the disciplinary violation be 
filed within 72 hours of its occurrence and that the disciplinary 
proceedings be commenced within 8 days violated his due 
process rights. The court held that the petitioner prisoner’s due 
process rights were not violated because he did not allege that he 
suffered any harm from the delay. That is, the 2-month delay 
did not interfere with his right to marshal the facts and present a 
defense. 

At issue in Jensen v. Satran, 332 N.W.2d 222 (N.D. 1983), 
was a penitentiary rule which required that disciplinary 
hearings be held as quickly as possible after an inmate was 
charged and that generally this period was not to exceed 72 
hours. The penal inmate was charged with a rule violation 
occurring at approximately 9 p.m. on November 23, 1981. His 
hearing was held less than 24 hours in excess of the 72-hour 
period after he was charged. Under the second step of due 
process analysis, the court held that the inmate’s due process 
rights were not violated by the delay because the inmate did not 
claim that he was prejudiced in any way by the delay, nor was 
there any indication of possible prejudice in the record. We hold 
that a penal inmate’s due process rights have not been violated 
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when he or she has not been prejudiced by a delay in performing 
an act regarding prison disciplinary proceedings within the time 
prescribed by law. 

Under the foregoing principles, Billups was not prejudiced 
by the delay in the submission of the misconduct report and 
commencement of the disciplinary proceedings. The record 
reflects that the earliest date on which a finder of fact could 
determine that correctional personnel discovered that Billups 
was involved in the drug use was December 13. Although there 
is a reference in the record to discovery on December 5 of drug 
trafficking occurring at the prison, there is no evidence in the 
record that corrections personnel were aware of Billups’ 
involvement on that date. If we assume discovery on December 
13, the misconduct report was submitted 5 days in excess of the 
statutory prescription, and disciplinary proceedings were 
commenced within 1 day of the time provided for in § 83-4,121. 
It is neither alleged by Billups nor reflected in the record how 
Billups was prejudiced by this de minimis delay. We hold that 
the proceedings provided Billups complied with constitutional 
procedural due process requirements. 

The judgment of the district court for Lancaster County is 
affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DONALD A. BROHIMER, 
APPELLANT. 
468 N.W.2d 623 


Filed May 3,1991. No. 90-716. 


1. Sentences: Appeal and Error. A sentence imposed within statutory limits will not 
be disturbed on appeal absent an abuse of discretion. 

2. Statutes. In the absence of anything indicating to the contrary, statutory 
language is to be given its plain and ordinary meaning. 

3. ____. When the words of a statute are plain, direct, and unambiguous, no 
interpretation is necessary or will be indulged to ascertain their meaning. 
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Appeal from the District Court for Dodge County: Mark J. 
FUHRMAN, Judge. Affirmed in part, and in part vacated and 
remanded with direction. 


Clarence E. Mock, of Johnson and Mock, for appellant. 


Don Stenberg, Attorney General, and Barry Waid for 
appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


CAPORALE, J. 

After being charged by plaintiff-appellee State with first 
degree murder and the use of a deadly weapon in the 
commission of a felony, the defendant-appellant, Donald A. 
Brohimer, pled no contest to and was adjudged guilty of 
manslaughter and of using a firearm to commit a felony. He 
was thereafter sentenced to imprisonment for a period of not 
less than 6 years 8 months nor more than 20 years for the 
manslaughter conviction and to a consecutive term of 5 years 
for the use of a firearm conviction. In addition, Brohimer was 
ordered to pay $7,780.72 in restitution. Brohimer claims that 
his sentence is excessive and that the restitution requirement is 
in part unlawful. We affirm in part, and in part vacate and 
remand with direction. 

There is no merit to the claim the sentence is excessive. 
Brohimer’s 23-year marriage to his wife ended by a decree of 
dissolution dated June 26, 1989. During the following months, 
Brohimer continued to monitor his former wife’s activities and 
experienced conflicts with her and her friend, the decedent, 
Freddy M. Baumwart. On the night of January 19, 1990, 
Brohimer had called his former wife’s home and reported to her 
sister that he had some money for his former wife, part of the 
proceeds of a house sale. Later, he called his daughter and made 
the same report. He also wanted his former wife to sign an 
Internal Revenue Service form. After doing some drinking, he, 
sometime after midnight on January 20, started to drive to his 
former wife’s home. En route, he encountered a truck occupied 
by his former wife and the decedent. A chase instituted by the 
decedent resulted in a confrontation between the two men, 
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during which Brohimer fired a shot which missed decedent. 
Brohimer then repumped his gun and shot decedent in the back 
of his head while decedent was walking away. 

As we repeatedly reaffirm, a sentence imposed within 
statutory limits will not be disturbed on appeal absent an abuse 
of discretion. State v. Egger, 237 Neb. 688, 467 N.W.2d 411 
(1991). Both of the offenses of which Brohimer stands 
convicted are Class III felonies, Neb. Rev. Stat. §§ 28-305 and 
28-1205 (Reissue 1989), punishable by imprisonment for a 
period of from | to 20 years, a $25,000 fine, or both such 
imprisonment and fine, Neb. Rev. Stat. § 28-105 (Reissue 
1989). The prison sentences imposed are within the statutory 
limits and the nature of the offenses such that the sentences 
cannot be said to constitute an abuse of discretion, 
notwithstanding Brohimer’s military service, college degree, 
good work record, and absence of prior violent crime, save for 
the violence he practiced on his former wife during the early 
years of their marriage. 

The restitution claim, however, is another matter. Neb. Rev. 
Stat. § 29-2280 (Reissue 1989) provides that a defendant can be 
ordered to “make restitution for the actual physical injury or 
property damage or loss sustained by the victim as a direct 
result of the offense for which the defendant has been 
convicted.” 

Brohimer asserts the district court erred by including the 
following in the amount of restitution he was ordered to pay: 
$1,829.62 for attorney fees, $100 for a contribution to a 
firemen’s auxiliary (decedent had been a firefighter), and $272 
for garage rental. Neither party directs us to anything in the 
record which explains the attorney fees or garage rental. What 
we do know is that in the absence of anything indicating to the 
contrary, statutory language is to be given its plain and ordinary 
meaning and that when the words of a statute are plain, direct, 
and unambiguous, no interpretation is necessary or will be 
indulged to ascertain their meaning. State v. Matthews, 237 
Neb. 300, 465 N.W.2d 763 (1991). - 

The portions of the record called to our attention do not 
permit us to find that any of the items complained of were the 
result of “the actual physical injury or property damage or Joss 
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sustained by the [decedent] as a direct result of the offense for 
which [Brohimer] has been convicted.” The decedent’s estate 
could not have become responsible for any attorney fees in the 
prosecution of this case, for prosecution was the sole 
responsibility of the State; charitable contributions may not be 
forced upon Brohimer; and simply establishing that rental 
expense was incurred does not demonstrate that the expense 
came about as a direct result of the subject offenses. 
Consequently, we affirm the convictions and sentences 

imposed, but vacate the order of restitution and remand the 
cause with the direction that restitution be recomputed in 
accordance with this opinion. 

AFFIRMED IN PART, AND IN PART VACATED 

AND REMANDED WITH DIRECTION. 


KarEN R. CopR, APPELLEE, V. MICHAEL A. CODR, APPELLANT. 
469 N. W.2d 124 


Filed May 3, 1991. No. 90-781. 


Appeal from the District Court for Saunders County: 
WILLIAM H. Norton, Judge. Affirmed. 


Stan A. Emerson, of Luckey, Sipple, Hansen, Emerson & 
Schumacher, for appellant. 


Leo J. Eskey for appellee. 


HAsTInGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


PER CURIAM. 

Michael A. Codr appeals from the judgment of the district 
court for Saunders County, which dismissed his petition to 
modify a decree of dissolution. The court determined that there 
was insufficient evidence of a material change in circumstances 
to justify a change in child custody granted to the wife, Karen 
R. Codr, under the dissolution decree. 
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“In an appeal involving an action for dissolution of 
marriage, the Supreme Court’s review of a trial court’s 
judgment is de novo on the record to determine whether 
there has been an abuse of discretion by the trial judge, 
whose judgment will be upheld in the absence of an abuse 
of discretion. In such de novo review, when the evidence is 
in conflict, the Supreme Court considers, and may give 
weight to, the fact that the trial judge heard and observed 
the witnesses and accepted one version of the facts rather 
than another.” 

Huffman v. Huffman, 236 Neb. 101, 104, 459 N.W.2d 215, 219 
(1990). Accord, Ritter v. Ritter, 234 Neb. 203, 450 N.W.2d 204 
(1990); Ensrud v. Ensrud, 230 Neb. 720, 433 N.W.2d 192 
(1988). From our review de novo on the record in these 
proceedings, we find no abuse of discretion by the district 
court. 

We order the husband to pay the wife $1,000 to be applied 
toward her attorney fees for services in this court. 

AFFIRMED. 


DOoNAVON J. SCHMIDT, APPELLANT, V. CITY OF CROFTON AND 
EMPLOYERS MUTUAL COMPANIES, APPELLEES. 
468 N.W.2d 625 


Filed May 3, 1991. No. 90-1003. 


1. Workers’ Compensation: Appeal and Error. The Supreme Court will not 
substitute its view of the facts where the record substantiates the factual findings 
of the Workers’ Compensation Court. 

2. Trial. Ordinarily, causation is a matter to be determined by the trier of fact. 

3. Expert Witnesses. Conflicting expert testimony must be weighed and resolved 
by the trier of fact. 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed. 


Kathleen Koenig Rockey and Matthew J. Carney, of Domina 
& Copple, P.C., for appellant. 
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Walter E. Zink If and David A. Dudley, of Baylor, Evnen, 
Curtiss, Grimit & Witt, for appellees. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


GRANT, J. 

Plaintiff, Donavon J. Schmidt, appeals from an order of 
dismissal entered by the Nebraska Workers’ Compensation 
Court on rehearing, with one judge dissenting, in an action 
against the City of Crofton and Employers Mutual Companies, 
the city’s insurance carrier. Plaintiff timely appealed to this 
court. Plaintiff’s three assignments of error may be 
summarized as one: The Workers’ Compensation Court on 
rehearing erred in finding that plaintiff had failed to prove 
causation of his disability by a reasonable degree of medical 
certainty. We affirm. 

The well-settled standard of review in workers’ 
compensation cases is that findings of fact made by the 
compensation court on rehearing have the same force and 
effect as a jury verdict and will not be set aside unless clearly 
wrong. Neneman v. Falstaff Brewing Corp., 237 Neb. 421, 466 
N.W.2d 97 (1991). In a review of the record for clear error, the 
evidence must be viewed in the light most favorable to the 
successful party. Id. 

The record, considered in the light most favorable to the 
defendants, shows that at the time of his accident, plaintiff, a 
48-year-old male, had worked for the City of Crofton as a 
maintenance worker for approximately 15 years. While so 
employed on May 23, 1989, plaintiff was injured installing a 
200-pound diving board at the city pool. Plaintiff stood 
underneath the diving board and used his head and right arm, 
along with the force of his legs, to push the board upward into 
place so that another employee could position the board on its 
rubber mounts. As he was lifting the board into place, plaintiff 
testified, he “felt kind of funny,” as if he had just had a bowel 
movement, and that he was exhausted and lightheaded. He 
experienced rectal bleeding and called his wife to take him 
home. The next thing he remembers is being transported to the 
hospital in Yankton, South Dakota. 
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At Sacred Heart Hospital in Yankton, plaintiff was treated 
by Dr. Robert J. Neumayr, an internist. Plaintiff gave a brief 
medical history, including his treatment for anemia 
approximately a month prior to the lifting incident. In addition 
to the blood loss from plaintiff’s lower gastrointestinal tract, 
Neumayr noted a general “‘change in sensorium” in that “[h]e 
wasn’t the usual Donavon Schmidt. He wasn’t sharp. He gave 
vague answers.” Plaintiff testified that he felt dizzy and off 
balance. In response to these symptoms, plaintiff underwent 
several tests, including a CT scan on the day of the accident and 
an MRI scan approximately a week later. The CT scan indicated 
that plaintiff had suffered a left basilar ganglia lacunar infarct, 
a type of stroke in which part of the brain is damaged, and the 
MRI confirmed it. However, the MRI was unclear as to when 
this lacunar infarct was sustained. The _ radiologist 
characterized it as an “old” injury which, according to 
Neumayr, means the injury did not occur on the day the test was 
done, but it could have occurred a day, a week, or a month prior 
to the test. Nonetheless, Neumayr testified that the strain of 
heavy lifting directly caused plaintiff’s subcortical brain 
hemorrhage, or lacunar infarct, and his consequent behavioral 
problems. 

On Neumayr’s recommendation, plaintiff was examined by 
several physicians, including a rheumatologist, a neurologist, 
and a psychiatrist. Plaintiff was also examined by several 
psychologists. Neumayr first referred plaintiff to Dr. William 
R. Palmer, a rheumatologist in Omaha, to determine whether 
plaintiff was suffering from some type of rheumatologic, or 
connective tissue, disease which would manifest itself in 
plaintiff’s change in personality. Palmer first examined plaintiff 
on June 22, 1989, and found the examination to be “completely 
normal except for his very flat affect and . . . a moderate 
amount of depression.” Palmer was not certain that plaintiff 
suffered from a rheumatologic disorder and withheld his 
recommendation pending further test results. On July 21, 1989, 
after evaluating the test results, Palmer could not “identify a 
connective tissue disease as a cause of [plaintiff’s] problems” 
and remained “at a loss to explain [plaintiff’s] current mental 
and physical status.” 


52 238 NEBRASKA REPORTS 


Dr. Ronald A. Cooper, a board-certified neurologist, first 
examined plaintiff on June 22, 1989, at the request of Neumayr. 
Cooper testified in his deposition, taken June 12, 1990, that he 
could not determine the cause of plaintiff’s personality 
disorder, but that it was not the lacunar infarct. Cooper agreed 
with Neumayr that plaintiff had indeed suffered a lacunar 
infarct at some time, but specifically did not agree that it was 
the cause of plaintiff’s personality disorder. Cooper stated that 
a lacunar infarct is a small stroke in the brain, “usually less than 
a sonometer (sic) in size,” or about half an inch, and that he did 
not feel that a small stroke at the deep center of the brain would 
cause plaintiff’s problems. He testified that a subcortical 
hemorrhage would not cause the type of problems plaintiff was 
experiencing unless it was “very large and causing compression 
of the brain itself” and that unless the lacunar infarcts are 
multiple and affect both sides of the brain, they generally do not 
cause problems with personality and memory function. He also 
stated that a single lacunar infarct, “if it’s in the right area, can 
cause a weakness, a stroke-like picture, but it . . . should not 
cause problems with cognitive function with thinking. . . . The 
cortex of the brain usually has to be involved with a single 
stroke to cause those type[s] of changes.” 

In a letter to defendant Employers Mutual, dated October 
27, 1989, Cooper stated, “I do not feel that the small lacunar 
infarct noted in the left basal ganglia has anything to do with the 
patient’s symptomatology and is probably an incidental 
finding.” Cooper concluded that there was no relationship 
between the lifting incident and plaintiff’s personality disorder. 

On referral from Cooper, plaintiff was evaluated at Bishop 
Clarkson Memorial Hospital by Dr. Bruce D. Gutnik, a 
psychiatrist, on June 23, 1989. Gutnik noted in his report to 
Cooper that during this evaluation, plaintiff “denie[d] any 
sadness or depression, and denie[d] any personality change” 
since the accident. Gutnik also noted that a “computerized 
axial tomography and MRI of [plaintiff’s] brain showed an old 
lacunar infarct in the left basal ganglia with probably no clinical 
significance.” Neumayr’s diagnosis was eventually supported 
by Gutnik, who later concluded, after examining the results of 
plaintiff’s neurological testing, that plaintiff’s diminished 
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long-term memory for new material, his impaired capacity to 
perform motor encoding tasks, and his slow right-hand reflex 
capability indicated an atypical subcortical organic dysfunction 
such as can be seen following small subcortical brain 
hemorrhages. 

The compensation court on rehearing reviewed all of the 
testimony, and two judges of the court concluded that the 
evidence “preponderate[d] in the defendants’ favor as to the 
question of causation,” relying heavily on Cooper’s testimony. 
The court dismissed plaintiff’s petition. 

We are precluded from substituting our view of the facts for 
that of the Workers’ Compensation Court if the factual 
conclusions reached by that court are substantiated by the 
record. Neneman v. Falstaff Brewing Corp., 237 Neb. 421, 466 
N.W.2d 97 (1991); Rosemann vy. County of Sarpy, 237 Neb. 
252, 466 N.W.2d 59 (1991). The central issue in this case 
concerns causation, a matter ordinarily for the trier of fact. 
Binkerd v. Central APUSPOMANOR Co., 236 Neb. 350, 461 
N.W.2d 87 (1990). 

The record in the present case contains conflicting medical 
testimony as to causation. Plaintiff’s original treating 
physician, Neumayr, an internist not board-certified in his 
field, concluded that the manner in which plaintiff lifted a 
diving board while installing it at work caused a lacunar infarct 
in plaintiff’s brain and that the lacunar infarct, or subcortical 
brain hemorrhage, in turn caused plaintiff’s personality 
disorder. Neumayr’s conclusions were based on plaintiff’s CT 
scan and MRI test. Other doctors agreed, in varying degrees, 
with Neumayr’s conclusions. 

Cooper’s opinion was completely at odds with Neumayr’s 
opinion. Cooper defined a subcortical hemorrhage as a 
“hemorrhage under the cortex of the brain.” While Cooper had 
no explanation for plaintiff’s personality disorder, he did not 
“find any definite evidence” in plaintiff of a subcortical 
organic dysfunction or a subcortical organic hemorrhage of a 
size which would cause the type of personality changes plaintiff 
was experiencing. He stated that plaintiff’s lacunar infarct was 
a small isolated infarct located in an area of the brain not 
responsible for personality functions and that neither the 
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lacunar infarct nor the lifting incident had any relation to 
plaintiff’s personality problems. Cooper based his opinion on 
plaintiff’s medical history, examinations, and tests. 

The trier of fact must weigh the evidence and resolve any 
contradiction in conflicting testimony from expert witnesses. 
Kidd v. Winchell’s Donut House, 237 Neb. 176, 465 N.W.2d 
442 (1991). Even contradictory testimony from the same expert 
witness which produces a good faith conflict of opinion is a 
matter to be resolved by the fact finder. [d.; Vredeveld v. Gelco 
Express, 222 Neb. 363, 383 N. W.2d 780 (1986). 

Although the medical testimony conflicts, based on our 
review of the record we cannot say the compensation court 
erred in finding that plaintiff failed to meet his burden of proof 
as to causation and in dismissing plaintiff’s petition. Therefore, 
the judgment of that court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLANT, V.SHON M. SHURTER, APPELLEE. 
468 N.W.2d 628 


Filed May 3, 1991. No. 91-141. 


Appeal from the District Court for Adams County: 
BERNARD SPRAGUE, Judge. Reversed and remanded for further 
proceedings. 


Stephen A. Scherr, Adams County Attorney, for appellant. 
Arthur R. Langvardt for appellee. 


FAHRNBRUCH, J. 

The Adams County Attorney appeals a district court order 
suppressing testimonial and physical evidence (a sawed-off 
shotgun) obtained as a result of a search of Shon M. Shurter’s 
mobile home. The order of the district court for Adams County 
is reversed, and the cause is remanded for further proceedings. 

In addition to any other right to appeal, the State may appeal 
from an order granting a motion for the return of seized 
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property and to suppress evidence. Neb. Rev. Stat. § 29-824 
(Reissue 1989). Section 29-824 further provides that such 
review is conducted by a single judge of the Supreme Court. 

In reviewing the district court’s suppression order, the 
following well-established principles must be applied: “In 
determining the correctness of a trial court’s ruling on a motion 
to suppress, the Supreme Court will uphold the trial court’s 
findings of fact unless those findings are clearly wrong. 
(Citations omitted.]” State v. Cortis, 237 Neb. 97, 106, 465 
N.W.2d 132, 140 (1991). However, with regard to questions of 
law, the Supreme Court has an obligation to reach a conclusion 
independent of that reached by the trial court. State ex rel. 
Gaddis v. Gaddis, 237 Neb. 264, 465 N.W.2d 773 (1991). 

At the suppression hearing held on November 1, 1990, 
Steven D. Murphy was the sole witness. Murphy is a Hastings, 
Nebraska, police officer and a graduate of the law enforcement 
training center at Grand Island. He had received continuing 
education in the law enforcement field. 

Officer Murphy testified that while he was on duty on April 
12, 1990, he went to the Hastings residence of Shurter for the 
purpose of investigating a reported vandalism to Shurter’s 
pickup truck on a previous night. When Murphy arrived at 
Shurter’s mobile home between 9 and 11 a.m., he observed the 
pickup truck in front of Shurter’s residence. He exited his 
vehicle, walked up to Shurter’s residence, and knocked on the 
door. There was no response. Murphy returned to his car and 
began driving away. At that point, Shurter opened the door of 
the mobile home and motioned Murphy to come back. When 
Murphy approached Shurter, he identified himself as a police 
officer and informed Shurter that he needed to talk to someone’ 
concerning the dollar amount of the damage to the vandalized 
pickup truck. 

With Shurter standing in the doorway of the mobile home, 
holding the door partially open, and with Murphy on the steps, 
the two men began discussing the damage to the pickup truck. 
Shurter had only a blanket around his waist which he was 
holding with one hand. The temperature was cool, and it was 
drizzling. 

Officer Murphy, on cross-examination, testified that after a 
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short conversation, he most likely asked Shurter if he could 
come into the mobile home. He could not state whether he 
definitely made that request, but he did testify that it was his 
normal practice to do so. On direct examination, Murphy 
stated that in response to his request to come inside, Shurter 
stepped back from the door and opened it farther, but did not 
say anything. The officer testified that he did not demand entry 
into the mobile home or threaten Shurter, that he was wearing 
civilian clothes, and that his firearm was not visible to Shurter. 
As Murphy entered the residence, Shurter was approximately 4 
to 5 feet from the door. 

After Murphy entered the mobile home, he noticed a BB gun 
replica of a semiautomatic Uzi rifle that was lying on a counter 
directly in front of him. While the two men continued their 
conversation regarding the damaged pickup truck, Murphy 
looked around to see if any other weapons were present. He saw 
a sawed-off shotgun on a coffee table in Shurter’s living room 
approximately 12 to 15 feet from where he stood inside the 
doorway to the mobile home. Murphy walked to the coffee 
table, picked up the weapon, removed a shell, and took 
possession of the shotgun. 

Though the record is silent on this point, Shurter was 
apparently charged with possession of a short shotgun, in 
violation of Neb. Rev. Stat. § 28-1203(1) (Reissue 1989). That 
crime is a Class IV felony and is punishable by a term of 
imprisonment of upto 5 years, a fine of up to $10,000, or both. 
Neb. Rev. Stat. § 28-105 (Reissue 1989). Contending that his 
fourth amendment rights were violated, Shurter moved to 
suppress “all objects seized from the residence of Defendant .. . 
together with all testimony as to observations made or 
statements made by the Defendant... .” The trial court 
sustained Shurter’s suppression motion, finding that “there is 
no evidence the officer requested permission to enter.” 


I. JURISDICTION 
In making an order granting a motion to suppress and to 
return property, the district court shall in such order fix a 
time, not exceeding ten days, in which the county attorney 
... may file a notice with the clerk of such court of his 
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intention to seek areview of the order. 

Neb. Rev. Stat. § 29-826 (Reissue 1989). In this case, the district 
court entered its order on January 10, 1991, but did not in that 
order set a time in which the State could file a notice of intent to 
seek review of the district court’s order. The State filed its notice 
of intent to seek review on January 22, 1991. Shurter argues 
that because the county attorney’s notice of intention to seek 
review was not filed with the clerk of the district court within 10 
days of the suppression order, this court is without jurisdiction 
to hear the appeal. 

Whatever the merits of Shurter’s legal argument, he is 
incorrect as a factual matter. In computing the time in which the 
county attorney was required to file his notice of intent to seek 
review, the last day of the period so computed is not counted if 
it falls on a weekend or holiday. Neb. Rev. Stat. § 25-2221 
(Reissue 1989). In this case, the 10th day fell on Sunday, 
January 20, 1991, which may not be computed in determining 
the time in which the county attorney was required to file the 
notice. The following day must also be excluded, since it was a 
state holiday commemorating the birth of Martin Luther King, 
Jr. Thus, the last day on which the Adams County Attorney 
could lodge this appeal was Tuesday, January 22, 1991. The 
record reflects that he did so on that date. 

Shurter argues that because the county attorney failed to 
obtain the Attorney General’s consent to file in this court an 
application for summary review of the suppression order as 
required by § 29-824, this court is without jurisdiction. Again, 
the merits of Shurter’s argument need not be reached, as he is 
mistaken as a factual matter. Included in the transcript is the 
Attorney General’s consent to the Adams County Attorney’s 
appeal in this matter. 


II. SEIZURE 
The State argues that Officer Murphy had a right to be in 
Shurter’s mobile home because Shurter consented to his 
presence there and that his seizure of the short shotgun was then 
justified under the plain view doctrine. Both the U.S. and 
Nebraska Constitutions guarantee an individual the right to be 
free from unreasonable searches and seizures. See, U.S. Const. 
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amend. IV; Neb. Const. art. I, § 7. A warrantless seizure is 
justified under the plain view doctrine if (1) a law enforcement 
officer has a legal right to be in the place from which the object 
subject to the seizure could be plainly viewed, (2) the seized 
object’s incriminating nature is immediately apparent, and (3) 
the officer has a lawful right of access to the seized object itself. 
Horton v. California, USS. , 1108S. Ct. 2301, 110 L. 
Ed. 2d 112 (1990). Assuming the first two elements listed in 
Horton are met, there is no question that Officer Murphy hada 
lawful right of access to the sawed-off shotgun, since it was 
lying in the open in a place where he had a right to be. See U.S. 
v. Berkowitz, 927 F.2d 1376 (7th Cir. 1991). Accordingly, this 
appeal turns on whether Shurter consented to Officer Murphy’s 
entry into his mobile home and whether the incriminating 
nature of the short shotgun was immediately apparent to the 
officer. 


1. CONSENT 
The right to be free from an unreasonable search and seizure 
may be waived by consent of the citizen. State v. Prahin, 235 
Neb. 409, 455 N.W.2d 554 (1990). “ ‘Affirmative consent may 
be established by acts entirely aside from the use of words.’ ” 
State v. Walker, 236 Neb. 155, 159-60, 459 N.W.2d 527, 531 
(1990) (quoting State vy. Romonto, 190 Neb. 825, 212 N.W.2d 
641 (1973)). 
In order for the consent to search to be effective, however, 
it must be a free and unconstrained choice and not the 
product of a will overborne. . . . In other words, the 
consent must be given voluntarily and not as the result of 
duress or coercion, whether express, implied, physical, or 
psychological. . . . The determination of whether a 
consent to search is voluntarily given is a question of fact 
to be determined from the totality of the circumstances 
surrounding the giving of the consent. . . . In examining all 
the surrounding circumstances to determine if in fact the 
consent to search was coerced, account must be taken of 
subtly coercive police questions, as well as the possibly 
vulnerable subjective state of the person who consents... . 
The burden is upon the government to prove that the 
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consent to search was voluntarily given. 
(Citations omitted.) Prahin, supra at 416, 455 N.W.2d at 
559-60. 

Shurter agrees that a police officer may enter a residence 
with the occupant’s consent, either express or implied, and then 
the officer may seize objects in plain view. However, the 
defendant contends that before consent can be given, law 
enforcement officers must first seek permission to enter a 
residence. 

On this question of law, the court has an obligation to reacha 
conclusion independent of that of the trial court. In Walker, 
supra, an off-duty police officer went to a home which he leased 
to check on some repairs, among other nonpolice matters. 
Although the officer was off-duty, the Supreme Court first 
analyzed the case as if the officer had been on duty. After the 
officer rang the doorbell several times and knocked loudly on 
the door, the defendant answered the door. The officer 
explained to the defendant that he had arranged a meeting with 
his tenant at the house. The defendant informed the officer that 
the tenant was not at home, stepped back, and held the door 
open, allowing the officer to enter the residence. After the 
officer entered the premises, he observed a balance beam scale 
and a controlled substance residue in plain view, which led to 
the defendant’s arrest and conviction for possession of 
methamphetamine. The court determined that the defendant 
implicitly consented to the officer’s entry into the home, where 
he observed the objects in plain view, and the court upheld the 
defendant’s conviction. A number of courts, both federal and 
state, have found lawful consent for entry by law enforcement 
officers on the basis of an individual’s conduct in opening a 
door and stepping backward, even in the absence of a request 
by the officers to enter. See, e.g., United States v. Turbyfill, 525 
F.2d 57 (8th Cir. 1975); U.S. v. Breland, 715 F. Supp. 7 (D.D.C. 
1989), aff'd 918 F.2d 225 (D.C. Cir. 1990); People v. Gross, 166 
Ill. App. 3d 413, 519 N.E.2d 1043 (1988), appeal denied 121 Ill. 
2d 576, 526 N.E.2d 835, cert. denied 488 U.S. 854, 109 S. Ct. 
142, 102 L. Ed. 2d 115; People v. Taylor, 111 A.D.2d 520, 489 
N.Y.S.2d 394 (1985), appeal denied 66 N.Y.2d 618, 485 N.E.2d 
245, 494 N.Y.S.2d 1041; Daugherty v. State, 652 S.W.2d 569 
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(Tex. App. 1983). When one manifests consent by making an 
inviting or pointing gesture, such as waving a law enforcement 
officer into the premises or opening the door wider and 
stepping backward, it would be unwise to invalidate such a 
consent for the reason that the officer failed to engage in the 
empty formality of first seeking permission to enter. 

The trial court found that based on Officer Murphy’s 
equivocal testimony, it could not find that the officer asked 
Shurter if he could ‘enter his mobile home. That finding is not 
clearly erroneous in view of Officer Murphy’s uncertain 
testimony on that point. Therefore, there are two scenarios 
under which Officer Murphy entered the mobile home: Either 
Officer Murphy first stepped into the mobile home and Shurter 
moved aside, or Shurter opened the door farther and stepped 
backward. In the first instance, it cannot be said that the 
consent would be voluntary, but as the foregoing case law 
instructs, consent would be valid in the latter case. 

Under the totality of the circumstances, Shurter, by his 
conduct, voluntarily consented to Officer Murphy’s entry into 
the defendant’s mobile home. It is uncontroverted that while 
Officer Murphy was driving away from Shurter’s mobile home 
the defendant waved to Murphy to return. It is also 
uncontroverted that as Shurter and the officer were visiting, 
Shurter held open the door of his mobile home. It is further 
uncontroverted that before Officer Murphy entered the mobile 
home Shurter stepped back and opened the door wider, which 
permitted Murphy to enter the mobile home. By stepping back 
and opening the door of his home wide enough for Officer 
Murphy to enter the home, Shurter, by his conduct, invited 
Officer Murphy into his home. It is not necessary for a police 
officer to request entry into a residence when a defendant either 
verbally or by his or her conduct invites the police officer into 
the defendant’s residence. 


2. INCRIMINATING NATURE IMMEDIATELY APPARENT 
Officer Murphy testified that he had received training in the 
identification of illegal weapons. He further testified that he 
observed a sawed-off shotgun sitting on a coffee table a short 
distance from where he was standing. Murphy’s testimony 
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reflects that the incriminating nature of the contraband was 
immediately apparent to him. The fact that Officer Murphy, 
while remaining standing by the door, looked around the 
mobile home for illegal weapons does not invalidate the seizure 
of the short shotgun. The fourth amendment does not prohibit 
the warrantless seizure of contraband or evidence of a crime in 
plain view, even though the discovery of the evidence was not 
inadvertent. See Horton v. California, U.S. , 1108S. 
Ct. 2301, 110 L. Ed. 2d 112 (1990). See, also, U.S. v. 
Cardona-Rivera, 904 F.2d 1149 (7th Cir. 1990). 

The suppression order of the district court for Adams 
County is reversed. The cause is remanded for further 
proceedings not inconsistent with this opinion. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


BRENT FLYNN, NATURAL FATHER AND LEGAL GUARDIAN AND NEXT 
FRIEND OF JASON FLYNN, APPELLANT, V. LAWRENCE CHARLES 
Bauscu, M.D., APPELLEE. 

469 N.W.2d 125 


Filed May 10, 1991. No. 88-1079. 


1. Physician and Patient. Generally, a physician’s duty to exercise the required skill 
or standard of care arises out of the physician-patient relationship. 

2. Health Care Providers: Presumptions. Absent fraud or misrepresentation, 
consent to medical treatment is presumed. 

3. Physician and Patient. A physician-patient relationship arises when the 
physician undertakes treatment of the patient. 

4. Summary Judgment. Summary judgment is appropriate when the pleadings, 
depositions, admissions, stipulations, and affidavits in the record show that no 
genuine issue exists as to any material fact or as to the ultimate inferences that 
may be drawn from any material fact and that, as a matter of law, the moving 
party is entitled to judgment. 

5. Summary Judgment: Proof. A party moving for summary judgment has the 
burden to show that no genuine issue of material fact exists and must produce 
sufficient evidence to demonstrate that the moving party is entitled to judgment 
as a matter of law if the evidence presented for summary judgment remains 
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uncontroverted. After the moving party has shown facts entitling it to judgment 
as a matter of law, the opposing party has the burden to present evidence 
showing an issue of material fact which prevents a judgment as a matter of law 
for the moving party. 

6. Trial: Physician and Patient: Proof. The existence of a physician-patient 
relationship is normally a question of fact; however, the party claiming existence 
of the relationship must offer some facts to show that the relationship came into 
existence. 


Appeal from the District Court for Lancaster County: 
JEFFRE CHEUVRONT, Judge. Affirmed. 


Hal W. Anderson, of Berry, Anderson, Creager & 
Wittstruck, P.C., for appellant. 


Fredric H. Kauffman, of Cline, Williams, Wright, Johnson 
& Oldfather, for appellee. 


BOSLAUGH, WHITE, CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ. 


CAPORALE, J. 

The infant appellant, Jason Flynn, acting by and through 
Brent Flynn, his natural father, legal guardian and next friend, 
brought this medical malpractice action against the appellee, 
Lawrence Charles Bausch, M.D., who successfully moved fora 
summary judgment resulting in dismissal of the action. The 
infant, claiming the record presents a genuine issue of material 
fact concerning the existence of a physician-patient relationship 
between himself and Bausch, assigns the ruling as error. We 
affirm. 

The infant was born February 4, 1986, at St. Elizabeth 
Community Health Center of Lincoln, and he and his mother, 
Linda Flynn, were released from the hospital on the 6th. On 
February 8, the mother took the infant to Harlan C. Shriner, 
Jr., M.D., because she was concerned that the infant might 
have developed an infection after his circumcision. 

Shriner noted the infant appeared “[n}Jormal otherwise but 
extremely yellowish green.” The infant also had a rash in the 
areas of his back, buttocks, and upper legs, which apparently 
suggested bleeding into the tissues. Shriner performed a test to 
determine the level of the infant’s bilirubin (a bile pigment, 
Dorland’s Illustrated Medical Dictionary 167 (26th ed. 1981)). 
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The laboratory technician reported that the reading on the 
machine was above 30, the highest reading the machine was 
capable of making. After the examination in his office, Shriner 
was concerned about extreme jaundice (a condition 
characterized by high concentrations of bilirubin in the blood 
and its deposition in the skin, Dorland’s, supra at 688) and the 
rash, and immediately admitted the infant into the neonatal 
intensive care unit at St. Elizabeth, where, at | p.m., various 
tests were ordered. 

At some point within the next hour and a half, Shriner had a 
brief conversation with Bausch in the nursery, where Bausch 
was attending a patient in the crib next to the infant’s. Shriner 
wanted Bausch’s opinion “‘as to what . .. was going on and what 
might be a reasonable approach.” Shriner considered this to be 
an informal consultation, but Bausch stated that in his 
judgment, it was not in any way a consultation, claiming that at 
St. Elizabeth, 90 percent of consultations follow a procedure 
involving written orders. 

Shriner could not recall what specific information he gave 
Bausch, other than the fact that he “had avery jaundiced baby” 
with a rash and a history of slight fever. According to Shriner, 
the two agreed that more information was needed and that 
Shriner was to “get back” with Bausch “if the information 
indicated something different than what was going on at that 
point.” The infant’s claim that Shriner and Bausch had an 
additional conversation in the nursery following a particular 
test is unsupported by the portion of the record which he cites, 
and our independent review of the record finds no support for 
this assertion. There is deposition testimony by a nurse, stating 
that a second nurse told her that Shriner spoke with Bausch. 
Other than the deponent’s belief that this was a telephone 
discussion, there is nothing to indicate that this was a second 
conversation. In fact, the deponent was unaware that Bausch 
had ever seen the infant. In any event, the statement of the 
second nurse recounted by the deponent is hearsay and, as such, 
would be inadmissible. 

According to Bausch, Shriner informed him that he had an 
infant who was jaundiced or appeared unusual, with a rash. 
Bausch also recalled that Shriner gave him some “sketchy 
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information” about the mother being discharged early from the 
hospital, that “the bilirubin had run off the meter at his office,” 
that he had obtained another bilirubin test at the hospital after 
the infant was admitted, and that he had ordered a series of 
other tests. Bausch did not look at the infant’s chart or any test 
results, nor was he aware of the infant’s name. 

Although he looked at the infant, Bausch stated that he did 
not “examine” him. However, Bausch was able to observe that 
the infant appeared to be clinically jaundiced and recalled 
seeing arash on his buttocks and trunk. Bausch advised Shriner 
to wait pending the outcome of the ordered tests before 
performing an exchange transfusion, but made no comment as 
to how long to wait. 

A third physician expressed the view that the primary issue 
was to treat the infant’s high bilirubin level and that a second 
issue was to learn whether he was “septic” (a condition 
produced by the decomposition of microorganisms, Dorland’s, 
supra at 1189) and to treat that. According to this physician, the 
two conditions were not dependent upon each other and could 
and should have been treated independently and vigorously. 
The infant alleges he suffered brain damage and other injuries 
which would have been avoided had he received a timely 
diagnosis and exchange transfusion. 

Generally, a physician’s duty to exercise the required skill or 
standard of care arises out of the physician-patient 
relationship. See, e.g., Oliver v. Brock, 342 So. 2d 1 (Ala. 
1976); Rainer v. Grossman, 31 Cal. App. 3d 539, 107 Cal. Rptr. 
469 (1973); Podvin v. Eickhorst, 373 Mich. 175, 128 N.W.2d 
523 (1964); Ingber v. Kandler, 128 A.D.2d 591, 513 N.Y.S.2d 11 
(1987); Easter v. Hospital, 303 N.C. 303, 278 S.E.2d 253 
(1981); Fabian, et ux., Apints. v. Matzko, et al. , 236 Pa. Super. 
267, 344 A.2d 569 (1975); Childs v. Weis, 440 S.W.2d 104 (Tex. 
Civ. App. 1969); Lyons v. Grether, 218 Va. 630, 239 S.E.2d 103 
(1977). While the relationship is often described as contractual 
in nature, based upon the express or implied consent of both 
physician and patient, 1S. Pegalis & H. Wachsman, American 
Law of Medical Malpractice § 2:3 (1980), we have held that 
absent fraud or misrepresentation, consent to medical 
treatment is presumed, Jones v. Malloy, 226 Neb. 559, 412 
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N.W.2d 837 (1987). The relationship can therefore be said to 
arise when the physician undertakes treatment of the patient. 
See M. McCafferty & S. Meyer, Medical Malpractice Bases of 
Liability § 1.02 (1985). This relationship engenders a duty to 
the patient and, in certain cases, to third parties who may be 
subject to serious risks associated with a patient’s treatment or 
condition. See, e.g., Watkins v. U.S., 589 F.2d 214 (Sth Cir. 
1979) (plaintiff injured in automobile accident attributed in 
part to physician’s negligent prescription of Valium to patient 
driver); Gooden v. Tips, 651 S.W.2d 364 (Tex. App. 1983) (facts 
similar to Watkins); Skillings v. Allen, 143 Minn. 323, 173 N.W. 
663 (1919) (parents who caught scarlet fever from child after 
being informed by physician that they could take child home 
without risk of infection stated cause of action against 
physician); Davis v. Rodman, 147 Ark. 385, 227 S.W. 612 
(1921); Jones v. Stanko, Admx., 118 Ohio St. 147, 160 N.E. 456 
(1928); Edwards v. Lamb, 69 N.H. 599, 45 A. 480 (1899). See, 
also, 1. S. Pegalis & H. Wachsman, supra § 2:20, and cases 
cited. 

Some courts, however, have held that a physician-patient 
relationship is not a necessary prerequisite for sustaining an 
action in medical malpractice, and have grounded liability upon 
the traditional duty analysis for negligence. See, e.g., Davis v. 
Weiskopf, 108 Ill. App. 3d 505, 439 N.E.2d 60 (1982). Since 
nothing is called to our attention in the facts of the case before 
us which would support imposition of such a duty in the 
absence of a physician-patient relationship, we need not now 
determine the general question of whether liability can ever 
exist absent an underlying physician-patient relationship. 

Summary judgment is appropriate when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record show that no genuine issue exists as to any material fact 
or as to the ultimate inferences that may be drawn from any 
material fact and that, as a matter of law, the moving party is 
entitled to judgment. Ruwe v. Farmers Mut. United Ins. Co., 
post p. 67, 469 N.W.2d 129 (1991); Millard v. Hyplains 
Dressed Beef, 237 Neb. 907, 468 N.W.2d 124 (1991); Tuttle 
& Assoc. v. Gendler, 237 Neb. 825, 467 N.W.2d 881 (1991). 
Moreover, a party moving for summary judgment has the 
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burden to show that no genuine issue of material fact exists and 
must produce sufficient evidence to demonstrate that the 
moving party is entitled to judgment as a matter of law if the 
evidence presented for summary judgment remains 
uncontroverted. After the moving party has shown facts 
entitling it to judgment as a matter of law, the opposing party 
has the burden to present evidence showing an issue of material 
fact which prevents a judgment as a matter of law for the 
moving party. Tuttle & Assoc. v. Gendler, supra; Eastroads, 
Inc. v. City of Omaha, 237 Neb. 837, 467 N.W.2d 888 
(1991). The propriety of the summary judgment in this case 
therefore rests on whether the record, when viewed in the light 
most favorable to the infant, shows that there was no 
physician-patient relationship between him and Bausch. In 
other words, the judgment was properly granted if the record 
shows that Bausch did not undertake any part of the care and 
treatment of the infant. 

The existence of a physician-patient relationship is normally 
a question of fact; however, the party claiming evidence of the 
relationship must offer some facts to show that the relationship 
came into existence. Oliver v. Brock, 342 So. 2d 1 (Ala. 1976). 
In Oliver, the Supreme Court of Alabama upheld a summary 
judgment in favor of a physician because there was no evidence 
a physician-patient relationship existed. The physician in 
Oliver, one Brock, had a phone conversation with Oliver’s 
treating physician. The treating physician called Brock about a 
different patient and made “a casual reference to the condition 
of [Oliver] in the abstract, without mentioning her name,” and 
Brock told the physician that the treatment seemed to be 
correct. /d. at 4. The Alabama court concluded: “There is 
nothing in this record to support the allegation that . . . Brock 
took any part in the treatment of .. . Oliver, by way of advising 
her physicians, or otherwise.” /d. at 5. 

In Rainer v. Grossman, 31 Cal. App. 3d 539, 107 Cal. Rptr. 
469 (1973), a treating physician presented his patient’s case 
history and x rays to a lecture group of 20 to 50 physicians. 
Grossman, a physician and university professor of medicine, 
was the lecturer. He, together with most of the other physicians 
present, expressed the opinion that surgery was indicated in 
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cases like the one presented. The treating physician later 
recommended surgery to his patient, and the patient was so 
treated. The patient later claimed that the surgery was 
unnecessary and constituted malpractice and that Grossman’s 
opinion was relied upon by the treating physician. The court 
held that the professor’s pedological discussion did not create a 
duty toward the treating physician’s patient. 

Notwithstanding Bausch’s advice that an exchange 
transfusion be delayed pending the development of further data 
and his invitation for further discussion thereafter, the 
conversation between him and Shriner, without more, was, as a 
matter of law, too general to support an inference that Bausch 
had undertaken to participate in the infant’s care and 
treatment. Absent such an inference, the record fails to support 
a finding that there existed a physician-patient relationship 
between the infant and Bausch. That being so, the trial court 
correctly concluded Bausch was entitled to judgment as a 
matter of law. 

AFFIRMED. 

HastTIncs, C.J., not participating. 


Curis J. RUWE, APPELLANT, V. FARMERS MUTUAL UNITED 
INSURANCE COMPANY, INC., SUCCESSOR TO CONCORDIA MUTUAL 
INSURANCE COMPANY, APPELLEE. 

469 N.W.2d 129 


Filed May 10,1991. No. 89-049. 


1. Summary Judgment. A motion for summary judgment is not intended to be a 
substitute for a demurrer or a motion for a judgment on the pleadings. 

. Asummary judgment shall be rendered if the pleadings, depositions, 
and admissions on file, together with the affidavits, if any, show that there is no 
genuine issue of material fact and that the moving party is entitled to a judgment 
as a matter of law. 

3. Trial: Pleadings: Pretrial Procedure: Summary Judgment. When it has been 
asserted in a summary judgment motion that an opposing party has failed to 
state a cause of action, as far as that issue is concerned, the motion may be 
treated as one in fact for a judgment on the pleadings, notwithstanding its 
designation as something other than that. 


68 


238 NEBRASKA REPORTS 


Trial: Pleadings: Pretrial Procedure. A motion for judgment on the pleadings 
admits the truth of all well-pleaded facts in the opposing party’s pleadings, 
together with all reasonable inferences to be drawn therefrom, and the moving 
party admits, for the purpose of the motion, the untruth of the movant’s 
allegations insofar as they have been controverted. 

Torts: Insurance: Claims: Proof. To show a claim for bad faith, a plaintiff must 
show the absence of a reasonable basis for denying benefits of the insurance 
policy and the defendant’s knowledge or reckless disregard of the lack of a 
reasonable basis for denying the claim. 

Torts: Insurance: Claims: Pleadings. The tort of bad faith can be alleged only if 
the facts pleaded would, on the basis of an objective standard, show the absence 
of a reasonable basis for denying the claim, i.e., would a reasonable insurer 
under the circumstances have denied or delayed payment of the claim under the 
facts and circumstances? 

Pleadings. A petition is sufficient if, from the statement of facts set forth in the 
petition, the law entitles a plaintiff to recover. 

Actions: Pleadings. It is the facts well pleaded, not the theory of recovery or 
legal conclusions, which state a cause of action. 

. Pleadings frame the issues upon which a cause is to be tried and 
advise the adversary as to what he must meet. In actions not involving 
extraordinary remedies, general pleadings are to be liberally construed in favor 
of the pleader. 

Insurance: Claims: Proof. Reckless indifference to the facts or to the proof 
submitted by an insured is shown by an insurer’s failure to conduct a proper 
investigation and subject the results to a reasonable evaluation and review. 
Insurance: Claims: Damages: Proximate Cause. When an insurer acts in bad 
faith in the settlement of a claim with its insured, the insured is entitled to recover 
damages for economic loss proximately caused by the insurer’s actionable 
conduct. 

Actions: Pleadings. The fact a party may be entitled to require a more definite 
statement from a petitioner does not necessarily mean that the statement as 
originally made was not sufficient to state a cause of action. 


Appeal from the District Court for Washington County: 


Darvip D. Quist, Judge. Reversed and remanded with 
directions. 


Lawrence H. Yost and David C. Mitchell, of Yost, 


Schafersman, Yost, Lamme, Hillis & Mitchell, PC., for 
appellant. 


Robert T: Grimit and Michael A. England, of Baylor, Evnen, 


Curtiss, Grimit & Witt, for appellee. 
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FAHRNBRUCH, J. 

Chris J. Ruwe appeals a trial court ruling that the allegations 
in his second amended petition did not state a cause of action 
when it alleged that his insurance carrier, Farmers Mutual 
United Insurance Company, Inc. (Farmers), acted in bad faith 
in settlement of Ruwe’s first-party fire insurance claim. 

We reverse the ruling of the district court for Washington 
County and remand the cause for further proceedings. 

Specifically, Ruwe’s three assignments of error can be 
combined to allege that the trial court erred in (1) failing to 
recognize that Ruwe stated a cause of action for an insurer’s bad 
faith settlement of a claim with its insured and (2) admitting 
into evidence an affidavit of the insurer’s attorney in support of 
its motion for summary judgment. Our decision concerning the 
first assignment of error obviates the necessity of reaching 
Ruwe’s second assignment of error. 

Before reciting the facts in this case, it is first necessary to 
determine the record to be considered on appeal. On September 
23, 1988, Farmers moved for summary judgment. On 
December 23, 1988, the court, without explanation, sustained 
Farmers’ motion. On January 6, 1989, Ruwe moved for 
reconsideration of the ruling on Farmers’ summary judgment 
motion or, alternatively, for a new trial. In his motion, Ruwe 
stated, 

It is not clear from the Court’s ruling whether it sustained 
the Defendant’s Motion for lack of Nebraska authorities 
supporting Plaintiff’s Cause of Action or whether it 
sustained said Motion for lack of a factual basis to 
support a claim of Bad Faith as alleged in Plaintiff’s 
Second Amended Petition. 
Although Ruwe’s motion for a new trial was not timely, see 
Neb. Rev. Stat. § 25-1143 (Reissue 1989) (a motion for a new 
trial must be made within 10 days of the decision rendered, with 
two exceptions not applicable here), he nonetheless filed his 
notice of appeal within 30 days of December 23, 1988, as 
required by Neb. Rev. Stat. § 25-1912 (Reissue 1989). 
Therefore, this court has jurisdiction of this appeal. 

During a hearing on Ruwe’s motion for a new trial, Farmers 

explained to the trial court that it moved for summary 
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judgment on the basis that Ruwe failed to state a cause of 
action, but that if he did state a cause of action, there was no 
genuine issue of material fact for a jury to resolve. The district 
court entered an order on January 13, !989, finding that the 
summary judgment motion was sustained on the basis that 
Ruwe had failed to state a cause of action. Neither party filed 
any motion thereafter. 

A question arises because of Farmers’ attempt to use a 
summary judgment motion to challenge whether Ruwe had 
stated a cause of action. A motion for summary judgment is not 
a proper method to challenge the sufficiency of a petition to 
state a cause of action. Workman v. Workman, \67 Neb. 857, 
95 N.W.2d 186 (1959). This court has further held that “{a] 
motion for summary judgment is not intended to bea substitute 
for . . . a demurrer, or a motion for a judgment on the 
pleadings. [Citation omitted.]” See Regnev, Inc. v. Shasta 
Beverages, 215 Neb. 230, 233, 337 N. W.2d 783, 785 (1983). The 
Legislature has provided that a petition may be challenged by 
demurrer for a failure to state a cause of action. See Neb. Rev. 
Stat. § 25-806 (Reissue 1989). It has further provided that a 
summary judgment shall be rendered if the pleadings, 
depositions, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue of material 
fact and that the moving party is entitled to a judgment as a 
matter of law. See Neb. Rev. Stat. § 25-1332 (Reissue 1989). 
However, there simply is no statutory authorization for this 
hybrid procedure which Farmers has created to challenge 
Ruwe’s second amended petition. When it has been asserted in a 
summary judgment motion that an opposing party has failed to 
state a cause of action, as far as that issue is concerned, the 
motion may be treated as one in fact for a judgment on the 
pleadings, notwithstanding its designation as something other 
than that. Hutmacher v. City of Mead, 230 Neb. 78, 430 
N.W.2d 276 (1988); Wood v. Tesch, 222 Neb. 654, 386 N.W.2d 
436 (1986), overruled on other grounds, Landon v. Pettijohn, 
231 Neb. 837, 438 N.W.2d 757 (1989); Mueller v. Union Pacific 
Railroad, 220 Neb. 742, 371 N.W.2d 732 (1985). Therefore, we 
consider only the pleadings to determine if Ruwe’s second 
amended petition stated a cause of action. See Hutmacher, 
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supra. 
{A] motion for judgment on the pleadings admits the truth 
of all well-pleaded facts in the opposing party’s pleadings, 
together with all reasonable inferences to be drawn 
therefrom, and the moving party admits, for the purpose 
of the motion, the untruth of the movant’s allegations 
insofar as they have been controverted. [Citations 
omitted.] 

Hutmacher, supra at 79-80, 430 N.W.2d at 278. 

In his second amended petition, which was filed on June 18, 
1987, Ruwe listed two causes of action: (1) breach of contract 
and (2) bad faith settlement of a first-party insurance claim. 
This appeal concerns only Ruwe’s second cause of action. 

In that regard, Ruwe alleged the following: that he is a 
resident of Washington County, Nebraska; that on January 1, 
1986, Concordia Mutual Insurance Company (Concordia) 
merged into Farmers; and that by the terms of the merger 
Farmers assumed all liabilities of Concordia. 

Ruwe further alleged in substance that Concordia issued and 
delivered to him its policy of insurance, insuring for a period of 
3 years certain property; that a hog barn and three associated 
grain bins were later added to the policy; that the hog barn was 
insured in the amount of $37,500 and the three grain bins for 
$2,500; that he paid, and Concordia accepted, all premiums; 
and that among the casualties against which Concordia insured 
him was damage caused by fire. 

He also alleged that on September 21, 1985, while the policy 
was in force and effect, the hog barn and the livestock housed 
therein were wholly destroyed by fire and the three grain bins 
were damaged; that on September 22, 1985, he notified 
Concordia’s agent of the damage to his buildings and livestock 
caused by the fire; that Concordia’s agents made repeated 
inspections of the destroyed building, but never thoroughly 
investigated the fire scene; that he signed a proof of loss which 
was timely submitted to Concordia on November 12, 1985; that 
on December 27, 1985, Concordia advised Ruwe that it was 
denying his claim and, in so doing, breached the implied 
covenant of good faith and fair dealing under the policy by 
withholding benefits based on the false accusation, without a 
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reasonable basis, that he had committed arson; and that 
Concordia acted unreasonably and in bad faith by denying his 
claim without a proper and thorough investigation of the fire 
scene. 

Ruwe claimed that as a proximate result of the defendant’s 
wrongful failure to pay benefits under the policy, he suffered 
damages in the sum of $128,070.44 for the loss of his hog 
farrowing business as well as the aggravation and 
inconvenience of being deprived of the insurance proceeds to 
which he was entitled. A copy of Ruwe’s insurance policy was 
attached to and made part of Ruwe’s second amended petition. 

In its answer to Ruwe’s second amended petition, Farmers 
admitted that Ruwe was a resident of Washington County, 
Nebraska, and that Farmers assumed Concordia’s liabilities 
after the two entities merged. Except for Ruwe’s admissions 
against interest, Farmers denied each and every allegation set 
forth in Ruwe’s second amended petition. 

The court entered an order on February 9, 1988, bifurcating 
Ruwe’s breach of contract and bad faith causes. After 2 days of 
trial on Ruwe’s breach of contract claim, Farmers, on July 20, 
1988, offered to confess judgment in the amount of $45,570. 
Ruwe agreed, and the trial court entered judgment in that 
amount in his favor. Ruwe was further awarded attorney fees in 
the amount of $24,786.25 on that cause of action. 

As stated, Farmers thereafter successfully moved for 
summary judgment on Ruwe’s second cause of action, and this 
timely appeal followed. 

In Braesch v. Union Ins. Co., 237 Neb. 44, 464 N.W.2d 769 
(1991), this court held that an injured policyholder who is also a 
“covered person” or an injured policyholder who is also a 
beneficiary may bring a cause of action in tort against the 
policyholder’s insurer for bad faith settlement of the 
policyholder’s insurance claim. “ ‘To show a claim for bad 
faith, a plaintiff must show the absence of a reasonable basis 
for denying benefits of the [insurance] policy and the 
defendant’s knowledge or reckless disregard of the lack of a 
reasonable basis for denying the claim... ” ” Jd. at 57, 464 
N.W.2d at 777 (quoting Anderson v. Continental Ins. Co., 85 
Wis. 2d 675, 271 N.W.2d 368 (1978)). With respect to the first 
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part of that test, we agree with the view expressed by the 
Anderson court: 

The tort of bad faith can be alleged only if the facts 
pleaded would, on the basis of an objective standard, 
show the absence of a reasonable basis for denying the 
claim, i.e., would a reasonable insurer under the 
circumstances have denied or delayed payment of the 
claim under the facts and circumstances. [Citations 
omitted. ] 

Anderson, supra at 692, 271 N.W.2d at 377. Accord Fehring v. 
Republic Ins. Co., 118 Wis. 2d 299, 347 N.W.2d 595 (1984). We 
further held in Braesch that in such actions, a plaintiff could 
recover damages for mental suffering proximately caused by an 
insurer’s bad faith settlement of the plaintiff’s claim. 

With respect to the pleading requirements at issue, Neb. Rev. 
Stat. § 25-804(2) (Reissue 1989) requires a statement of the facts 
constituting the cause of action, in ordinary and concise 
language, and without repetition. A petition is sufficient if, 
from the statement of facts set forth in the petition, the law 
entitles a plaintiff to recover. Dixon v. Reconciliation, Inc., 206 
Neb. 45, 291 N.W.2d 230 (1980); Cagle, Inc. v. Sammons, 198 
Neb. 595, 254 N.W.2d 398 (1977). “[I]t is the facts well pleaded, 
not the theory of recovery or legal conclusions, which state a 
cause of action. [Citations omitted.]” Moore v. Puget Sound 
Plywood, 214 Neb. 14, 18, 332 N.W.2d 212, 215 (1983). 
“Pleadings frame the issues upon which a cause is to be tried 
and advise the adversary as to what he must meet. [Citation 
omitted.]” /d. In actions not involving extraordinary remedies, 
general pleadings are to be liberally construed in favor of the 
pleader. Hutmacher v. City of Mead, 230 Neb. 78, 430 N.W.2d 
276 (1988). 

In Braesch, supra, the plaintiffs alleged that their insurer 
denied coverage despite the fact that an uninsured motorist’s 
negligence was the sole and proximate cause of their daughter’s 
death and that their insurer in bad faith refused to settle their 
claim, never entered into serious negotiations, and conducted 
only a perfunctory investigation. The Braesch plaintiffs further 
claimed that the refusal to settle was part of an effort to put 
psychological pressure on them to settle their claim for 
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considerably less than its value. We held there that the petitions 
stated causes of action. Though the allegations of bad faith are 
different in this case than in Braesch, it is the breach of the 
covenant of good faith and fair dealing from which liability 
springs and which is implicated in both cases. The tort embraces 
any number of bad faith settlement tactics, such as inadequate 
investigation, delays in settlement, false accusations, and so 
forth. See, generally, S. Ashley, Bad Faith Actions Liability and 
Damages §§ 5.04 to 5.22 (1991). 

Ruwe alleged that certain of his property was covered by a 
fire insurance policy issued to him by Farmers, that the 
property was damaged by fire, that he notified Farmers of the 
loss, and that Farmers denied his claim. Ruwe’s principal 
allegation of bad faith is that Farmers denied his claim without 
a proper and thorough investigation of the fire scene and falsely 
accused him of arson without a reasonable basis. The 
knowledge or reckless disregard element of the Braesch test 
may be inferred and imputed to an insurance company when 
there is a reckless indifference to facts or to proof submitted by 
the insured. See, Gulf Atlantic Life Ins. Co. v. Barnes, 405 So. 
2d 916 (Ala. 1981); Anderson v. Continental Ins. Co., 85 Wis. 
2d 675, 271 N.W.2d 368 (1978). This reckless indifference to the 
facts or to the proof submitted by an insured is shown by an 
insurer’s failure to conduct a proper investigation and subject 
the results to a reasonable evaluation and review. Atlantic Life, 
supra; Anderson, supra. \n this case, Ruwe’s claim that 
Farmers denied his claim without a proper and thorough 
investigation of the fire scene sufficiently alleged that element 
of the Braesch test. Ruwe’s second amended petition 
sufficiently alleged Ruwe’s status as an_ injured 
policyholder-covered person, the absence of a reasonable basis 
for Farmers’ denial of the benefits of the fire insurance policy, 
and Farmers’ knowledge or reckless disregard of the lack of a 
reasonable basis for denying Ruwe’s claim. 

Ruwe’s claims that he suffered economic losses and mental 
suffering as the proximate result of Farmers’ wrongful failure 
to pay the policy benefits were proper elements of his damages. 
Although in Braesch v. Union Ins. Co., 237 Neb. 44, 464 
N.W.2d 769 (1991), we did not reach the question of the 
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recoverability of damages for economic loss, it is clear that 
these damages may be recouped. In Braesch, we recognized that 
the amount recoverable under an insurance policy does not 
compensate a party entitled to bring a bad faith action for 
mental anguish. Likewise, an aggrieved policyholder may 
suffer economic losses far in excess of the limits of the policy. 
For example, in Merlo v. Standard Life and Accident Ins. Co. 
of Cal., 59 Cal. App. 3d 5, 130 Cal. Rptr. 416 (1976), an 
insurer’s bad faith refusal to pay disability benefits ultimately 
resulted in an insured having to sell his home in foreclosure 
proceedings at less than its fair market value. The Merlo court 
held that the insured’s consequential economic loss included the 
loss of equity in his home, which amounted to $7,470. Thus, 
when an insurer acts in bad faith in the settlement of a claim 
with its insured, the insured is entitled to recover damages for 
economic loss proximately caused by the insurer’s actionable 
conduct. See, e.g., Chavers v. National Sec. Fire & Cas. Co., 
405 So. 2d 1 (Ala. 1981); Delos v. Farmers Ins. Group, Inc., 93 
Cal. App. 3d 642, 155 Cal. Rptr. 843 (1979); Bibeault v. 
Hanover Ins. Co., 417 A.2d 313 (R.J. 1980). See, also, W. 
Shernoff, S. Gage & H. Levine, Insurance Bad Faith Litigation 
§ 7.04[1] (1990); 1 Shepard’s Causes of Action 205, § 28 (1983). 

While Ruwe could have been more detailed in his allegation 
that Farmers’ investigation was inadequate, “[t]he fact a party 
may be entitled to require a more definite statement from a 
petitioner does not necessarily mean that the statement as 
originally made was not sufficient to state a cause of action. 
{Citation omitted.]” In re Guardianship and Conservatorship 
of Sim, 225 Neb. 181, 198, 403 N. W.2d 721, 733 (1987). 

Under this court’s standard of review of a judgment on the 
pleadings, the statement of facts set forth in Ruwe’s second 
amended petition properly and adequately framed the issues 
upon which the cause was to be tried and advised Farmers as to 
what it had to meet. 

The judgment is reversed and the cause remanded to the 
district court for Washington County with directions to allow 
the plaintiff to proceed upon his second amended petition as to 
his second cause of action. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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GRANT, J., concurring. 

I agree wholly with the opinion in this case. I write separately 
only to inform the members of the bar that problems lurk in the 
practice of law that most practicing lawyers and judges 
(specifically including the writer of this concurrence) never 
realize. In this case, an expert witness testified on behalf of the 
defendant. During his sworn testimony, this expert testified 
that he had graduated from the Massachusetts Institute of 
Technology in 1972, with a degree in electrical engineering, and 
from Texas A & M in 1982, with a Ph.D. inthe same subject. He 
rendered learned expert opinions in the case. 

Some time after cross-examination of this expert, plaintiff’s 
attorney and defendant’s attorney (not defendant’s present 
counsel) entered into a stipulation that no one with the witness’ 
name had graduated from MIT in 1972 and that no one with the 
witness’ name had ever graduated from Texas A & M or had 
received a doctorate from that school in 1982 or any other year. 
This stipulation apparently precipitated defendant’s offer to 
confess judgment, as referred to in the majority opinion. 

I feel that such information is appropriately disseminated to 
the bar, to at least reduce the chances that similar misfortunes 
may occur to unsuspecting lawyers. It would seem not only that 
Caesar’s wife must be above suspicion, but that the careful 
lawyer should check to determine if she was legally married to 
Julius. 


WILLIAM H. NorTHWALL, APPELLEE, V. ROSEMARY K. 
NoORTHWALL, APPELLANT. 
469 N.W.2d 136 


Filed May 10,1991. No. 89-159. 


1. Modification of Decree: Alimony: Appeal and Error. Modification of an 
alimony award is a matter initially entrusted to the discretion of the trial court, 
and such a decision on appeal is reviewed de novo on the record and affirmed in 
the absence of an abuse of discretion. 
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2. Modification of Decree: Alimony: Good Cause. An order for alimony may be 
revoked or modified for good cause shown. Good cause is demonstrated by a 
material change in circumstances. 

3. Modification of Decree: Alimony. Changes in circumstances which were within 
the contemplation of the parties at the time of the decree, or that result from the 
mere passage of time, do not justify a change or modification in alimony. 

. An increase in income is a circumstance that may be considered 

in determining whether an award of alimony should be modified. 


Appeal from the District Court for Buffalo County: 
DEWAYNE WOLF, Judge. Reversed and remanded for further 
proceedings. 


Sarah J. Shofstall, of Sidwell & Shofstall, for appellant. 
Thomas W. Tye II, of Tye, Hopkins & Tye, for appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


BOSLAUGH, J. 

This is an appeal from the order of the district court denying 
the appellant’s application to modify a decree in a marriage 
dissolution proceeding. The respondent’s application requested 
an increase in alimony and child support. 

The marriage of the parties was dissolved on January 15, 
1986. The decree of dissolution incorporated the terms of the 
parties’ property settlement agreement. At the time the decree 
was entered, the parties had two minor children, who have since 
reached the age of majority. 

The property settlement agreement and decree divided the 
substantial assets of the marriage and obligated the appellee to 
pay $2,000 a month in alimony to the appellant for 120 months 
and child support of $500 per month per child. The appellant 
was awarded several parcels of real estate, including an Omaha 
apartment property, securities, and $55,000 in cash. 

The agreement stated that the appellee would have future 
income of $120,000 a year from his medical practice and that 
the appellant, in entering into the agreement, was relying upon 
the appellee’s statement that his income from his medical 
practice would be approximately $120,000 a year. 

On August 15, 1988, the appellant filed the application for 
modification, alleging there had been a material change in 
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circumstances since the time of the decree in that the appellee’s 
income had increased and the appellant’s income had 
decreased. The application to modify was heard on December 
20, 1988. 

At the time of the modification hearing, the appellant was 
taking classes to obtain a master’s degree in agency counseling. 
She was working at three part-time jobs and anticipated she 
would earn approximately $1,500 in 1988 from those jobs. The 
appellant had not sought full-time employment because she 
wanted to be at home over the lunch hour and after school for 
her son, who was then 16 years old and a junior in high school. 
Her daughter, who would be 19 years old on February 3, 1989, 
was attending college in New York, and her expenses were being 
paid by the appellee and from a trust fund. 

The appellant is a certified elementary teacher but has not 
pursued a teaching career since the birth of her first child. At 
the time of the hearing, she had completed approximately 20 
hours of college credits beyond her bachelor’s degree. 

The appellant testified that the base salary for teachers in the 
Kearney public school district was $14,700 and that the salary 
for a teacher with a bachelor’s degree plus 18 hours was 
$16,895. The appellant was unable to work as a teacher in the 
Kearney school district because she was a member of the school 
board. 

The appellant had anticipated a monthly income of $1,000 
from the Omaha apartment property; however, she received no 
income from the property in 1988 and had invested 
approximately $10,000 to keep the property in repair. The 
expenses were incurred for ordinary repair costs, and part of 
the decreased income was caused by an increase in the interest 
rate on the debt. At the time of the decree, the appellant was 
aware of the debt on the property, the increase in interest 
expense for it, and the normal expenses incurred in owning that 
type of asset. 

The appellee is a radiologist who practices with Great Plains 
Radiology and Nuclear Medicine in Kearney, Nebraska. His 
W-2 form wages were $169,750 for 1985, $137,686 for 1986, 
and $396,115 for 1987. The appellee testified the income 
increase was partially the result of a reduction in the number of 
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radiologists employed by Great Plains Radiology and that the 
business was anticipating hiring one or two more radiologists. 
Great Plains Radiology contributes 25 percent of the appellee’s 
salary, up to $120,000 a year, which is tax deferred, to his 
pension and profit-sharing plan. 

At the time of the dissolution, the parties were anticipating a 
decrease in the appellee’s income because of changes in 
medicare payments, because Great Plains Radiology had lost 
contracts with four hospitals, and because of a federal antitrust 
lawsuit pending against the appellee personally and Great 
Plains Radiology. 

At the modification hearing, the appellee, his accountant, 
and a radiologist from Grand Island testified concerning the 
effect on income from changes in medicare payments which 
were to go into effect in 1989. All three witnesses estimated that 
the changes would decrease the appellee’s income by 
approximately 20 percent because the medicare changes would 
decrease payments to Great Plains Radiology by about 50 
percent, and 40 percent of Great Plains Radiology’s patients 
were medicare patients. 

The trial court found the appellee’s gross wages, including 
corporate equity, averaged $227,521 for 1984 and 1985, and 
$228,284.50 for 1986 and 1987, based on wages which for 1984 
were $164,652, for 1985 were $290,390, for 1986 were $149,270, 
and for 1987 were $307,299. Based on these averages, the trial 
court concluded that there had not been a substantial change in 
the appellee’s income which would justify increasing the child 
support or alimony. 

The appellant argues the trial court erred in denying her 
application to modify because it did not consider the $120,000 
figure contained in the property settlement agreement in 
determining whether there had been a material change in 
circumstances. 

Both children have now reached the age of majority and have 
not required child support for some time. Their college and 
living expenses are paid by the appellee and from trust funds. 
Therefore, it is unnecessary to consider the request for an 
increase in child support. 

Modification of an alimony award is a matter initially 
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entrusted to the discretion of the trial court, and such a decision 
on appeal is reviewed de novo on the record and affirmed in the 
absence of an abuse of discretion. Kelly v. Kelly, 220 Neb. 441, 
370 N. W.2d 161 (1985). 

Neb. Rev. Stat. § 42-365 (Reissue 1988) provides that an 
order for alimony may be revoked or modified “for good cause 
shown.” Good cause is demonstrated by a material change in 
circumstances. Cooper v. Cooper, 219 Neb. 64, 361 N.W.2d 
202 (1985). 

“Any changes in circumstances which were within the 
contemplation of the parties at the time of the decree, or that 
were accomplished by the mere passage of time, do not arise to 
the level to justify a change or modification of the order.” Jd. at 
66, 361 N.W.2d at 204. An increase in income is a circumstance 
that may be considered in determining whether alimony should 
be modified. Kelly, supra. 

Apparently, the only evidence as to income which was before 
the trial court in this case at the time of the decree was contained 
in the property settlement agreement, and the parties are bound 
by that stipulation. See Martin v. Martin, 188 Neb. 393, 197 
N.W.2d 388 (1972). The agreement stated that the appellee’s 
earnings would be approximately $120,000 per year. The 
property settlement agreement awarding the appellant alimony 
of $2,000 a month for 120 months was entered into by the 
parties and approved by the court based upon the amount 
stated in the agreement. 

The evidence at the hearing on the application to modify 
shows there was a substantial increase in the appellee’s income 
in 1987 over the $120,000-a-year figure stated in the agreement. 
In 1987, the appellee’s taxable income was $396,115, in addition 
to the $98,125 deferred income credited to his retirement 
account. This increase in income demonstrated that there had 
been a material and substantial change in circumstances and 
that the trial court abused its discretion in denying the 
appellant’s application to modify. 

We believe it would be inadvisable to modify the alimony 
provisions in the decree based upon the information available 
to us at this time. The record contains evidence as to the 
appellee’s income since the decree for only 1986 and 1987. We 


SCHULZE v. SCHULZE 81 
Cite as 238 Neb. 81 


think it is important that evidence be submitted to the trial court 
as to the appellee’s income for 1988, 1989, and 1990 so that a 
determination can be made on the past 5 years’ experience. At 
the hearing on the application to modify, the appellee testified 
that his salary from the professional corporation would be 
“approximately $120,000 per year or less.” 

The judgment is reversed and the cause remanded for further 
proceedings to determine an appropriate amount of alimony. 
All costs are taxed to the appellee, and the appellant is allowed 
$2,500 for services of her attorney in this court. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 


ARNOLDA. SCHULZE, APPELLEE, V. ROSE E. SCHULZE, 
APPELLANT. 
469 N.W.2d 139 


Filed May 10, 1991. No. 89-207. 


1. Modification of Decree: Child Custody: Child Support: Visitation: Proof. A 
party seeking to modify a marital dissolution decree concerning custody, 
support, or visitation of a child has the burden to show a material change of 
circumstances affecting the best interests of the child. 

2. Modification of Decree: Child Support. The paramount concern and question 
in determining child support, whether in the initial marital dissolution action or 
in proceedings for modification of a decree, is the best interests of the child. 

3. Child Support. Parental earning capacity is a factor to be considered with the 
best interests of a child in determining the amount of child support. 

4. Child Custody. Child visitation rights for a parent are considered and 
determined in relation to the best interests of the child or children. 

5. Child Custody: Evidence: Stipulations. A deter mination of the best interests of 
achild or children includes a judicial decision based on evidence, not exclusively 
on a parental stipulation for disposition of a question concerning the parties’ 
child or children. 


Appeal from the District Court for Douglas County: PauL J. 
HICKMAN, Judge. Reversed and remanded with direction. 
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Donald A. Roberts, of Lustgarten & Roberts, P.C., for 
appellant. 


Jerome J. Ortman for appellee. 


HASTINGS, C.J., WHITE, CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ., and CoLWELL, D.J., Retired. 


SHANAHAN, J. 

Rose E. Schulze appeals from the judgment of the district 
court for Douglas County, which modified a marital 
dissolution decree concerning child support to be paid by 
Arnold A. Schulze. We reverse and remand with direction. 


CIRCUMSTANCES AT ENTRY OF DECREE 

On March 26, 1987, the district court entered its decree 
dissolving the marriage of Rose and Arnold Schulze. Under the 
dissolution decree, Arnold was granted custody of Schulzes’ 
16-year-old daughter, while Rose was granted custody of the 
other three Schulze children, whose ages ranged from 12 to 2 
years. The decree set child support payments for the children in 
Rose’s custody at $200 per month per child. 


CIRCUMSTANCES REGARDING MODIFICATION 

On March 25, 1988, Arnold filed an application to reduce the 
child support payments and claimed that there was a material 
change in circumstances after the decree because he was 
unemployed. Also, Arnold requested “such other and further 
relief as may be just and equitable in the premises.” 

At entry of the marital dissolution decree, Arnold was in 
partnership with Joseph Jones in the painting business and had 
an adjusted gross income of $37,522. Rose earned $12,000 as a 
clerk-typist. In 1987, subsequent to the Schulze decree, Arnold 
and Jones dissolved their partnership. After the partnership 
dissolution, Arnold kept all his painting equipment, including a 
truck, and had an income of approximately $25,000 for 1987, 
including nearly $22,000 in income which was attributable to 
Arnold’s painting business and was reported on his 1987 federal 
income tax return. However, in 1988 Arnold accepted 
employment as a nurse’s aide and received wages of $7,400 in 
1988. 
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Before reception of evidence at the modification hearing, the 
parties stipulated to a change of child visitation rights, that is, a 
change from the dissolution decree’s provision for Arnold’s 
“reasonable and liberal visitation” of the Schulze children. - 

At the time of the modification hearing, Arnold, 
notwithstanding his allegation that he was “not currently 
working,” as expressed in his application to modify the marital 
dissolution decree, was receiving $4.32 per hour from his 
employment as a nurse’s aide. Also, Arnold, who enjoyed good 
health, still had his painting equipment. Arnold has a 
bachelor’s degree in elementary education and, through 
refresher courses, could obtain a teaching certificate. Arnold 
was substantially in arrears in his child support payments; for 
example, arrearages of $460 for 1987 and $5,465 for 1988. 

During the modification hearing, Arnold was asked 
questions about his employment: 

Q. In 1988, did you attempt to go to work as a painter 
for another contracting company? 

[Schulze:] No. 

Q. You’ve made no attempts in that regard? 

[Schulze:] No. 

Q. Did you make any attempts in that regard in 1987? 

[Schulze:] No. 

Q. Did you attempt to work — to find work in any 
other business or trade other than painting or the nursing 
care trade that you’re in now at the nursing home? 

[Schulze:] No. 

Q. What experience did you have to get the job as a 
nurse’s aide? Do you have some training? 

[Schulze:] I had — I was under court order to find a job 
or go to jail. 

Jones, Arnold’s former partner in the painting business, 
testified that, immediately after dissolution of his partnership 
with Arnold, Jones obtained employment as a painter at the 
rate of $11.50 per hour with an average of 40 hours per week. 

Rose continued to earn $12,000. One of the Schulze children 
in Rose’s custody, 4-year-old Timothy, has cerebral palsy and is 
myelencephalic, with hearing and visual difficulties. Rose 
receives Social Security benefits which are strictly and solely for 
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Timothy’s needs. If Arnold were paying child support for 
Timothy in accordance with the initial decree, Rose would not 
receive any Social Security benefits for Timothy. Current living 
expenses for Rose and the three Schulze children are $1,758, but 
Rose must borrow from her family and a credit union to help 
pay those expenses. 

Based on the foregoing evidence, the district court reduced 
Arnold’s child support payments to $75 per month per child, 
that is, a total of $225 per month for the three Schulze children 
in Rose’s custody, and, in accordance with the parties’ 
stipulation without supporting evidence, altered the visitation 
rights previously allowed in the initial dissolution decree of 
March 26, 1987. 


ASSIGNMENTS OF ERROR 
Rose Schulze appeals and contends that the district court 
erred in modifying the dissolution decree by reducing Arnold 
Schulze’s child support payments. 


STANDARD OF REVIEW 
“In an appeal involving an action for dissolution of 
marriage, the Supreme Court’s review of a trial court’s 
judgment is de novo on the record to determine whether 
there has been an abuse of discretion by the trial judge, 
whose judgment will be upheld in the absence of an abuse 
of discretion. In such de novo review, when the evidence is 
in conflict, the Supreme Court considers, and may give 
weight to, the fact that the trial judge heard and observed 
the witnesses and accepted one version of the facts rather 
than another.” 
Huffman v. Huffman, 236 Neb. 101, 104, 459 N.W.2d 215, 219 
(1990). Accord, Ritter v. Ritter, 234 Neb. 203, 450 N.W.2d 204 
(1990); Ensrud v. Ensrud, 230 Neb. 720, 433 N.W.2d 192 
(1988). 


CHILD SUPPORT PAYMENT: MODIFICATION OF 
DECREE 
A party seeking to modify a marital dissolution decree 
concerning custody, support, or visitation of a child has the 
burden to show a material change of circumstances affecting 
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the best interests of the child. See, Huffman v. Huffman, supra; 
Kennedy v. Kennedy, 221 Neb. 724, 380 N.W.2d 300 (1986); 
Hoschar v. Hoschar, 220 Neb. 913, 374 N.W.2d 64 (1985); 
Krohn v. Krohn, 217 Neb. 158, 347 N. W.2d 869 (1984). 
To justify a modification of a divorce decree, there must 
be a showing of a material change in the circumstances 
subsequent to the entry of the dissolution decree. . . . 
“Material change in circumstances” in reference to 
modification of child support is analogous to 
modification of alimony for “good cause.” . . . “Material 
change in circumstances” eludes precise and concise 
definition. Courts may consider various factors to 
determine if a material change in circumstances has 
occurred. Among some of the factors or circumstances 
considered by a court are a change in the financial 
resources or ability to pay on the part of the parent 
obligated to pay support, needs of the child or children for 
whom support is paid, good or bad faith motive of the 
obligated parent in sustaining a reduction of income, and 
the duration of the change, namely, whether the change is 
temporary or permanent. ... Alteration and passage from 
one condition to another is essential for a material change 
in circumstances. 
(Citations omitted.) Morisch v. Morisch, 218 Neb. 412, 413, 
355 N.W.2d 784, 785-86 (1984). See, also, Fogel v. Fogel, 184 
Neb. 425, 168 N.W.2d 275 (1969) (one may in good faith make 
an occupational change even though that change may reduce 
financial ability to satisfy child support obligations, unless such 
change is made to avoid child support obligations or made in 
bad faith). 

The paramount concern and question in determining child 
support, whether in the initial marital dissolution action or in 
proceedings for modification of a decree, is the best interests of 
the child. Dobbins v. Dobbins, 226 Neb. 465, 411 N.W.2d 644 
(1987); Wagner v. Wagner, 224 Neb. 155, 396 N.W.2d 282 
(1986). 

Neb. Rev. Stat. § 42-364(4) (Reissue 1988) provides in part: 
“In determining the amount of child support to be paid by a 
parent, the court shall consider the earning capacity of each 
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parent ... .” Consequently, we hold that parental earning 
capacity is a factor to be considered with the best interests of a 
child in determining the amount of child support. 

Although the amount of Arnold’s income has changed from 
entry of the initial decree, we find that his earning capacity has 
not altered and diminished after the initial decree. Also, Jones’ 
testimony indicates that Arnold could have earned reasonably 
substantial income as a painter after dissolution of the 
Schulze-Jones partnership and before the modification 
hearing. As far as we can determine, the reduction in Arnold’s 
income is attributable to his personal wishes and not the result 
of unfavorable or adverse conditions in the economy, Arnold’s 
health, or other circumstances affecting Arnold’s earning 
capacity. Consequently, we conclude that there is no change of 
circumstances warranting a modification of the child support 
payments prescribed by the dissolution decree of March 26, 
1987. For that reason, the district court abused its discretion 
when it modified the Schulze dissolution decree concerning 
child support. See Ensrud v. Ensrud, supra (“abuse of 
discretion” characterized; child custody question). 


CONCLUSION 

Since we have set aside the district court’s modification order 
or judgment, we accordingly reinstate the schedule and amount 
of child support payments prescribed in the Schulze dissolution 
decree of March 26, 1987. 

Also, we find no evidence to support a change in the 
visitation rights reflected in the dissolution decree. Although 
the parties stipulated for a change in Arnold’s child visitation 
rights, nevertheless, “[c]hild visitation rights for a parent... 
are considered and determined in relation to the best interests of 
the child or children.” Huffman v. Huffman, 236 Neb. 101, 
109, 459 N.W.2d 215, 221 (1990). See, also, § 42-364. The 
record reflects only the parties’ stipulation for disposition of 
child visitation rights, but no evidence concerning the best 
interests of the Schulze children in reference to Arnold’s child 
visitation rights. A determination of the best interests of a child 
or children includes a judicial decision based on evidence, not 
exclusively on a parental stipulation for disposition of a 
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question concerning the parties’ child or children. Hence, we 
set aside the district court’s order modifying the child visitation 
rights contained in the March 26, 1987, dissolution decree. 

We order Arnold A. Schulze to pay Rose E. Schulze $750 to 
be applied toward her attorney fees for services in this court. 

Finally, the district court is directed to dismiss Arnold A. 
Schulze’s application for modification of the dissolution 
decree. 

REVERSED AND REMANDED WITH DIRECTION. 


JERRY DOBIASET AL., APPELLANTS, V. SERVICE LIFE INSURANCE 
COMPANY OF OMAHA, APPELLEE. 
469 N.W.2d 143 


Filed May 10, 1991. No. 89-231. 


1. Evidence: Stipulations: Appeal and Error. In a case in which the facts are 
stipulated, this court reviews the case as if trying it originally in order to 
determine whether the facts warranted the judgment. 

2. Insurance: Contracts: Intent. An insurance policy is to be construed as any other 
contract to give effect to the parties’ intentions at the time the contract was 
made. Where the terms of such a contract are clear, they are to be accorded their 
plain and ordinary meaning. 

Appeal from the District Court for Knox County: MERRITT 
C. WarREN, Judge. Reversed and remanded for further 


proceedings. 
John Thomas and Gregory M. Neuhaus for appellants. 


Scott J. Norby, of Crosby, Guenzel, Davis, Kessner & 
Kuester, for appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


WHITE, J. 

The plaintiffs, Jerry and Anne Dobias and their daughter 
Pam, appeal the order of the district court overruling their 
motion for new trial. The Dobiases had filed this action against 
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the defendant, Service Life Insurance Company of Omaha, for 
its failure to pay benefits under a health insurance policy. The 
district court entered judgment for the defendant, finding that 
the policy did not cover the services received by Pam Dobias 
when she was a patient at the Immanuel Medical Center’s 
rehabilitation center. 

In August 1987, Pam, then 18, was thrown from a pickup 
truck which overturned. She was taken to a local hospital. She 
had fractured a vertebra in her back and was flown by Life 
Flight to Nebraska Methodist Hospital in Omaha. She 
remained there for 15 days following surgery (a decompression 
laminectomy and the insertion of Harrington rods to stabilize 
and support her spine). 

Because of her spinal cord injury, Pam was paralyzed from 
the waist down and faced a number of complications. Her 
doctors then transferred her to the rehabilitation center at 
Immanuel Medical Center (Immanuel). 

At Immanuel, Pam was placed on the eighth floor, where she 
received 24-hour acute nursing care and treatment for the 
complications from the spinal cord injury and paralysis. She 
suffered from a paralyzed bladder, multiple urinary tract 
infections, and neuropathic pain due to damage in the spinal 
cord. She needed training to regulate her bowels, she was given 
heparin to prevent blood clotting in the legs, and she was placed 
on a tilt table to regulate her blood pressure. She received 
treatment for spasticity, and she was observed for the 
development of decubitus ulcers of the skin, stress ulcer, and 
occult head injuries such as subdural hematoma. Pam also 
received anesthetic skin care training and other therapy before 
she was released to go home on October 30, 1987, after 74 days 
at Immanuel. 

Pam’s father had purchased a health insurance policy from 
the defendant in 1984. Upon submission of a claim, Service Life 
paid $12,303.91 for Pam’s treatment at Methodist, but denied 
the claim for $42,757.49 for services and care at Immanuel. The 
insurance company contended that Pam received rehabilitative 
care, which is not covered by the policy. The Dobiases filed suit 
in district court, where judgment was entered for the 
defendant. This appeal followed. 


DOBIAS v. SERVICE LIFE INS. CO. 89 
Cite as 238 Neb. 87 


At issue are two definitions in the policy—part E, 
paragraphs 14 and 15: 

(14) “Hospital” means a place which: 

(a) is legally operated for the care and treatment of sick 
and injured persons on an in-patient basis at their expense; 

(b) is primarily engaged in providing medical, 
diagnostic, and major surgical facilities on its own 
premises or has them available on a prearranged basis; 

(c) has continuous 24-hour nursing services by or under 
the supervision of registered graduate professional nurses 
(R.N.’s); 

(d) has a staff of one or more doctors available at all 
times. 

(15) “Hospital” does not mean: 

(a) convalescent, nursing, rest, custodial, self-care, 
educational, or rehabilitative homes or units of hospitals 
used for such care; 

(b) facilities primarily treating the mentally ill, aged, 
drug addicts, or alcoholics. 

In finding that the charges were not covered, the trial court 
held that the policy was clear and unambiguous and that the 
Immanuel rehabilitation center was not a “hospital,” but a 
separate and distinct unit of Immanuel devoted exclusively to 
rehabilitation. The plaintiffs-appellants assert as error the trial 
court’s finding that the policy clearly and unambiguously 
excluded the Immanuel rehabilitation center from the 
definition of “hospital.” The Dobiases suggest that the trial 
court should have found that the policy was fairly subject to 
two interpretations and that the trial court should have chosen 
the interpretation favorable to coverage of Pam’s treatment at 
Immanuel. 

When, as in this case, the facts were submitted by stipulation, 
“we review this case as if trying it originally in order to 
determine whether the facts warranted the judgment.” Dugdale 
of Nebraska v. First State Bank, 227 Neb. 729, 731, 420 N.W.2d 
273, 275 (1988). 

We note first the standards we use in reviewing an insurance 
policy. 

An insurance policy is to be construed as any other 
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contract to give effect to the parties’ intentions at the time 
the contract was made. . . . Where the terms of such a 
contract are clear, they are to be accorded their plain and 
ordinary meaning... . On the other hand, where a clause 
in an insurance contract can be fairly interpreted in more 
than one way, there is ambiguity to be resolved by the 
court as a matter of law. 

(Citations omitted.) Malerbi v. Central Reserve Life, 225 Neb. 

543, 550-51, 407 N.W.2d 157, 162 (1987). 

Evidence was received from Patrick Beste, the administrative 
director of the Immanuel rehabilitation center, who indicated 
that the center is made up of 78 beds licensed as rehabilitation 
acute care beds on the eighth floor of Immanuel, which is 
licensed as a hospital. The eighth-floor rooms are similar to 
acute care hospital rooms, and Beste testified that the eighth 
floor meets the Service Life policy definition of a hospital. He 
said that Pam could have been housed on another floor of the 
hospital, but she would not have received the same level of care. 
When the eighth floor is filled, rehabilitation patients may be 
housed on other floors of the medical center. 

Dr. Kip Burkman, a rehabilitation physician at Immanuel 
who treated Pam, testified that the eighth floor is a part of the 
medical center. He stated that Pam needed acute inpatient 
rehabilitation care when she arrived at Immanuel, including 
24-hour nursing to monitor for possible multiple 
complications. Dr. Burkman testified that an internal medical 
doctor was asked to consult on Pam’s case to screen for major 
medical problems. While at Immanuel, Pam received therapy 
which was medically necessary and not available at other health 
care facilities, Dr. Burkman said. 

Jerry and Anne Dobias both testified that they were not 
consulted about Pam’s transfer to Immanuel. Both said they 
understood the insurance policy to cover everything except 
nursing home and convalescent care. 

Barry Malone, vice president for corporate compliance for 
Service Life, testified that the Dobias claim was denied because 
Pam received rehabilitation services. The company did not 
have the medical records reviewed by a physician or ask Pam’s 
doctors whether she was receiving acute care. Malone stated 
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that no definition of rehabilitative home is provided in the 
policy and admitted that Service Life would have paid for 
Pam’s coverage if she had stayed at Methodist after August 17, 
1987. 

It is clear from the evidence presented to us that the 
eighth-floor rehabilitation center at Immanuel meets the 
criteria of the policy definition of “hospital”: It is legally 
operated for the care and treatment of sick and injured persons 
on an inpatient basis; it is primarily engaged in providing 
medical, diagnostic, and major surgical facilities on its own 
premises; it has continuous 24-hour nursing services; and it has 
a staff of doctors available at all times. 

When Pam was transferred to Immanuel, she was still in 
need of acute medical care in order to keep her alive. Any 
rehabilitative care which she received at Immanuel was 
incidental to the acute hospital care necessary to avoid the 
life-threatening complications she faced as a result of the spinal 
cord injury and paralysis. She received the services while she 
was a patient on a particular floor of a hospital which met the 
requirements of the hospital definition in the insurance policy. 
A hospital, by any other name, still provides acute medical care, 
and Pam received acute medical care at Immanuel. It follows 
that Immanuel qualifies asa hospital under the policy 
definition. 

We must reconcile the provisions of the insurance policy. In 
doing so, we are asked if Pam was primarily rendered 
rehabilitative care in a facility which has coincidentally been 
named a “rehabilitation center”’ Our answer is no. At 
Immanuel, Pam received primarily acute care for treatment of 
her paralyzed bowel and bladder and of multiple urinary tract 
infections, for prevention of skin ulcers and stress ulcers and of 
blood clotting in her legs, for regulation of her blood pressure, 
and for observation of possible later developing occult head 
injuries. 

The care received at Immanuel was care received in a hospital 
as it is defined in the policy. The trial court’s finding was in 
error, and we reverse and remand for further proceedings. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
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STATE OF NEBRASKA, APPELLEE, V. MICHAEL A. TWOHIG, 
APPELLANT. 
469 N.W.2d 344 


Filed May 10, 1991. No. 90-019. 


Constitutional Law: Criminal Law: Police Officers and Sheriffs: Investigative 
Stops: Probable Cause. Under Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. 
Ed. 2d 889 (1968), police can constitutionally stop and briefly detain a person 
for investigative purposes if the police have a reasonable suspicion, supported 
by articulable facts, that criminal activity exists, even if probable cause is lacking 
under the fourth amendment. 

Constitutional Law: Police Officers and Sheriffs: Search and Seizure. If there is 
no detention or seizure within the meaning of the fourth amendment to the U.S. 
Constitution, then the fourth amendment safeguard against an unreasonable 
seizure is not implicated in an encounter between a private citizen and a police 
officer. 


: . Every encounter between a police officer and another 
individual in a public place, such as a public street, does not necessarily 
constitute a seizure of the individual. 

: . A police officer’s merely questioning an individual ina 
public place, such as a request for the individual’s identification, is not a seizure 
which is subject to the safeguard of the fourth amendment. 

. A police officer may question a person without 
Sanne about a seizure when the interrogation is carried on without 
interrupting or restraining the questioned person’s movement. 

Police Officers and Sheriffs: Arrests: Probable Cause. When a law enforcement 
officer has knowledge, based on information reasonably trustworthy under the 
circumstances, which justifies a prudent belief that a suspect is committing or 
has committed a crime, the officer has probable cause to arrest without a 
warrant. 

Police Officers and Sheriffs: Search and Seizure: Search Warrants: Motions to 
Suppress: Proof. If police have acted without a search warrant, the State has the 
burden to prove that the search was conducted under circumstances 
substantiating the reasonableness of such search or seizure. 

Constitutional Law: Police Officers and Sheriffs: Arrests: Search and Seizure: 
Search Warrants. If there is a lawful arrest, police have authority, without a 
search warrant, to conduct a full search of the person arrested, and such search is 
reasonable under the fourth amendment to the U.S. Constitution. 

Search and Seizure: Arrests. A search incident to a lawful arrest need not be 
made immediately on arrest. 

Search and Seizure: Arrests: Search Warrants: Warrants: Probable Cause. A 
search without a warrant before an arrest, also without a warrant, is valid as an 
incident to the subsequent arrest if (1) the search is reasonably contemporaneous 
with the arrest and (2) probable cause for the arrest exists before the search. 
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11. Search and Seizure: Police Officers and Sheriffs: Words and Phrases. 
“Custodial interrogation” means questioning initiated by law enforcement 
officers after a person has been taken into custody or otherwise deprived of 
freedom of action in any significant way. 

12. Constitutional Law: Trial: Convictions: Appeal and Error. An error which 
constitutes a violation or deprivation of a defendant’s constitutional right and 
which enters into the defendant’s conviction does not necessarily or always 

- require automatic reversal of the conviction, if the error was harmless. 

13. Criminal Law: Trial: Appeal and Error. Harmless error exists in a bench trial of 
a criminal case when there is some incorrect conduct by the trial court which, on 
review of the entire record, did not materially influence the court in a judgment 
adverse toa substantial right of the defendant. 

14. Trial: Convictions: Evidence: Appeal and Error. Error by admission of 
constitutionally inadmissible evidence against a defendant is not reversible error 
unless, from all the evidence introduced in the defendant’s trial, it appears that 
the defendant’s conviction is realistically and highly more probable with the 
evidence and conversely improbable without the evidence. 

15. Convictions: Appeal and Error. In determining whether evidence is sufficient to 
sustain a conviction in a bench trial, an appellate court does not resolve conflicts 
in evidence, pass on credibility of witnesses, evaluate explanations, or reweigh 
evidence presented to a court as the fact finder, since such matters are within a 
fact finder’s province for disposition. A conviction in the bench trial of a 
criminal case must be sustained if the evidence, viewed and construed most 
favorably to the State, is sufficient to support a finding of guilty. 


Appeal from the District Court for Lancaster County, 
BERNARD J. McGINN, Judge, on appeal thereto from the 
County Court for Lancaster County, Jack B. LINDNER, Judge. 
Judgment of District Court affirmed. 


Dorothy A. Walker, of Mowbray & Walker, P.C., for 
appellant. 


Robert M. Spire, Attorney General, and Susan M. Ugai for 
appellee. 


HastIncs, C.J., WHITE, CAPORALE, SHANAHAN, and GRANT, 
JJ., and CoLwEL_, D.J., Retired. 


SHANAHAN, J. 

Michael A. Twohig appeals from the judgment of the district 
court for Lancaster County, which affirmed Twohig’s county 
court conviction for drunk driving, a violation of Neb. Rev. 
Stat. § 39-669.07 (Reissue 1988). 

Before trial in county court, Twohig timely moved to 
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suppress his statements to a police officer and physical evidence 
obtained from Twohig, including results of a breath test for 
alcohol in Twohig’s body. See Neb. Rev. Stat. §§ 29-115 
(suppression of defendant’s statement) and 29-822 (suppression 
of physical evidence) (Reissue 1989). After the court denied the 
suppression motion, Twohig’s case proceeded to a bench trial 
on the charge that Twohig had driven a motor vehicle on 
November 13, 1988, while he was “under the influence of 
alcoholic liquor . . . or when [Twohig had] a concentration of 
.10 of one gram or more by weight of alcohol per 210 liters of 
his breath... .” See § 39-669.07. 


BACKGROUND FOR CHARGE 
The Accident. 

Around 11:40 p.m. on November 13, 1988, while on cruiser 
patrol south of Lincoln, Deputy Kirk Price of the Lancaster 
County Sheriff’s Department responded to a radio dispatch for 
assistance of an officer at an automobile accident near 91st 
Street and Pioneers Boulevard. At the accident scene, Deputy 
Price saw a 1975 Chevrolet Impala headed west in the north 
ditch along Pioneers Boulevard. As evidenced by damage on 
the Chevrolet’s front end, the car had struck and sheared a 
wooden “power pole,” which was “hanging . . . from [its] 
wires.” Also at the accident site was a driver or lineman from 
Lincoln Electric System, since the collision had caused a 
“power outage.” From Lincoln Electric, Price found out that 
“there had been a person walking in the area.” Shortly 
thereafter, David F. Brumagen, another deputy sheriff, arrived 
on the scene. As the result of a registration check, Price learned 
that the Chevrolet was registered to a “Michael Twohig” of 
Lincoln. However, Price obtained no physical description for 
the Chevrolet’s owner, Twohig. 


Price’s Encounter with Twohig. 

Price left the accident site and set out to locate anyone “who 
may have been involved in that accident.” After driving west on 
Pioneers, Price turned north from Pioneers on 70th Street and 
traveled a little over a quarter mile in an area which was 
generally “bushy and hilly . . . not a smooth terrain [with] some 
fences.” The time was 11:55 p.m. when Price, still northbound 
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in his cruiser, noticed a man “limping” northward along 70th 
Street at a point which was about a quarter mile north of 
Pioneers Boulevard and “just short of two miles” from the 
automobile accident which Price had just left. As Price’s 
northbound cruiser approached, the man, now facing south, 
“was standing right at the edge of the roadway . . . at the edge of 
the road, right at the curb, off the roadway but right at the 
curb.” Price stopped his cruiser, got out, and immediately 
engaged in a conversation with the man. During this 
conversation, Price asked the man “who he was” and “what he 
was doing and where he was coming from.” Price found out 
that the man was “Twohig,” who, in response to Price’s 
inquiries, replied that he “had been walking . . . because he had 
left his vehicle at a friend’s house [since] he was too drunk to 
drive.” Next, Price “[f]risked him down for weapons just for 
safety purposes. And at that time [Price] also smelled a strong 
odor of alcohol about him.” During this “patdown” search, 
Price “ended up finding keys on [Twohig’s] person.” 

After finding the keys, Price placed Twohig in the cruiser and 
resumed the conversation, which was tape-recorded by Price 
and later transcribed. During this recorded conversation, 
Twohig admitted that he owned a “75 Chevy,” which was at a 
friend’s house about “8 miles from here,” and that he was “too 
drunk to drive.” In the course of the conversation, Twohig 
recited the alphabet, leaving out the letter e; counted backward 
from 100 to 85; and then asked: “[H]ow long we gotta do this?” 
However, Twohig generally denied driving any vehicle and 
being involved in any collision with a “power pole.” According 
to Price, throughout the conversation in the cruiser, Twohig was 
not free to leave. There were no field sobriety tests beyond 
Twohig’s recital of the alphabet and counting backward. 
Throughout this time, Price noticed that Twohig “had a strong 
alcohol odor. His face was kind of flushed, reddish.” At the 
conclusion of the conversation with Twohig, Price arrested 
Twohig for “driving while intoxicated” because, according to 
Price, “based on the information and observations I — I made 
and gained [and] on the information that he provided with me, 
I felt there was probable cause to believe that he was the 
operator of the vehicle involved with the accident.” As related 


96 238 NEBRASKA REPORTS 


by Price, “I at some point obtained his driver’s license” and 
informed Twohig: “I’m going to take you down for a breath 
test.” 


At the Sheriff’s Headquarters. 

In the cruiser Twohig and Price proceeded to the sheriff’s 
headquarters, where Price read an “Implied Consent 
Advisement” form to Twohig concerning the breath alcohol 
test, which indicated “.18” for Twohig’s breath. Price also 
administered the Miranda warning or admonition to Twohig. 
In further conversation with Price, Twohig admitted that he 
had started drinking around 8:30 p.m. on November 13 and 
had five or six drinks of rum that evening before meeting Price. 

Price delivered the automobile keys, obtained from Twohig 
at 70th Street, to Deputy Brumagen, who used the keys to 
unlock and start the Chevrolet which had been involved in the 
power pole collision. During the course of making an inventory 
of the Chevrolet’s contents, Brumagen discovered a “set of 
dentures” or “false teeth” on the driver’s side of the Chevrolet, 
“directly underneath the steering wheel.” Brumagen left the 
dentures in the Chevrolet, but later handed the car keys over to 
Twohig, who acknowledged that “those were his keys.” On 
delivery of the Chevrolet’s keys, Brumagen noticed that Twohig 
“didn’t have any teethin.... Hedidn’t have any false teeth in 


” 


TWOHIG’S TRIAL 

The prosecutor and Twohig’s lawyer stipulated that the 
vehicle-power pole accident occurred at 11:10 p.m. on 
November 13, 1988; that the result of Twohig’s breath alcohol 
test was “.180” of 1 gram of alcohol per 210 liters of Twohig’s 
breath; and that the test was administered to Twohig in 
compliance with state health regulations pertaining to a breath 
alcohol test. In conjunction with the stipulation, Twohig’s 
lawyer preserved the objection that the test and its results were 
obtained through an unconstitutional search and seizure 
regarding Twohig. When the transcription of the recorded 
Twohig-Price conversation in the cruiser was offered, Twohig 
objected and claimed that the “statement was taken in violation 
of [Twohig’s] constitutional rights.” Notwithstanding Twohig’s 
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objections, the court considered the breath test results and 
received the transcription of the recorded conversation between 
Twohig and Price in the cruiser at 70th Street. The State’s case 
consisted of evidence reflected in “BACKGROUND FOR 
CHARGE.” 

In his case in chief, Twohig testified that after driving his car 
to a party around 6 p.m. on November 13, he did not operate a 
motor vehicle that evening. At the party, Twohig determined 
that he “was too drunk to drive” and enlisted the services of 
“this guy at the party” to drive Twohig’s car and take Twohig 
home. With Twohig as the passenger, the “other fellow” was 
driving Twohig’s car when Twohig decided “to stop and have a 
drink” at a friend’s home in a “trailer park in Pioneers 
Boulevard.” When Twohig’s friend did not “feel like doing any 
partying,” Twohig, with his unidentified driver, continued to 
travel in Twohig’s car down Pioneers Boulevard to the point 
where the Twohig vehicle struck the “light pole” near 91st and 
Pioneers. After the collision, the “other fellow” took off. 
Twohig started walking down Pioneers Boulevard and was 
walking along 70th Street when he saw “a set of headlights 
coming.” Twohig “stopped and watched the headlights 
approach [him].” Eventually, Twohig discovered that the 
vehicle was driven by Deputy Price. Price asked where Twohig 
was going, to which Twohig responded “home.” When Price 
asked, “Why are you walking?” Twohig said, “I gotta walk. 
I’m too drunk to drive.” 

At the conclusion of all evidence, the court found that 
Twohig was “guilty as charged” and later sentenced Twohig for 
drunk driving. 


ASSIGNMENTS OF ERROR 

Twohig’s seven assignments of error may be distilled into the 
following: (1) “[T]he initial stop of [Twohig] violated [his] 
Fourth and Fourteenth Amendment rights and the Terry 
Doctrine”; (2) Twohig’s arrest was “without probable cause”; 
(3) the court erred by (a) receiving Deputy Price’s testimony 
“about the keys seized from Twohig in violation of his Fourth 
and Fourteenth Amendment rights” and (b) receiving into 
evidence the “custodial interrogation of Twohig” in violation of 
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Twohig’s constitutional rights; and (4) the evidence is 
insufficient to sustain Twohig’s conviction for drunk driving. 


THE CONSTITUTIONALITY OF TWOHIG’S “STOP” 
AND ARREST 
The Initial Encounter with Twohig. 

Twohig and the State argue back and forth on whether an 
articulable suspicion of criminal activity existed for a “Jerry 
stop” when Price encountered Twohig on 70th Street. Neither 
Twohig nor the State addresses the primary and basic question: 
Was the initial encounter between Twohig and Price a “stop” 
within the purview of Jerry v. Ohio, 392 U.S. 1, 88S. Ct. 1868, 
20 L. Ed. 2d 889 (1968), in which the U.S. Supreme Court 
Stated: 

It is quite plain that the Fourth Amendment governs 
“seizures” of the person which do not eventuate in atrip to 
the station house and prosecution for crime— “arrests” in 
traditional terminology. It must be recognized that 
whenever a police officer accosts an individual and 
restrains his freedom to walk away, he has “seized” that 
person. 
392 U.S. at 16. 

The Court continued in Terry: 

[W]here a police officer observes unusual conduct which 
leads him reasonably to conclude in light of his experience 
that criminal activity may be afoot and that the persons 
with whom he is dealing may be armed and presently 
dangerous, where in the course of investigating this 
behavior he identifies himself as a policeman and makes 
reasonable inquiries, and where nothing in the initial 
stages of the encounter serves to dispel his reasonable fear 
for his own or others’ safety, he is entitled for the 
protection of himself and others in the area to conduct a 
carefully limited search of the outer clothing of such 
persons in an attempt to discover weapons which might be 
used to assault him. 
392 U.S. at 30. 

However, in Jerry the Court also noted: 

We thus decide nothing today concerning the 
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constitutional propriety of an investigative “seizure” 
upon less than probable cause for purposes of “detention” 
and/or interrogation. Obviously, not all personal 
intercourse between policemen and citizens involves 
“seizures” of persons. Only when the officer, by means of 
physical force or show of authority, has in some way 
restrained the liberty of a citizen may we conclude that a 
“seizure” has occurred. 
392 U.S. at 19n.16. 

As we observed in State v. Staten, ante p. 13, 18, 469 
N.W.2d 112, 116 (1991): “[U]nder Jerry v. Ohio . . . police 
can constitutionally stop and briefly detain a person for 
investigative purposes if the police have a reasonable suspicion, 
supported by articulable facts, that criminal activity exists, 
even if probable cause is lacking under the fourth amendment.” 

Thus, in Twohig’s case, the crucial question is whether there 
was a “seizure” and, therefore, the fourth amendment 
safeguard against an unreasonable seizure, when Deputy Price 
encountered Twohig on 70th Street, stopped the cruiser, 
approached Twohig, and, in substance, asked Twohig: “Who 
are you? Where are you going? What are you doing?” 

In United States v. Mendenhall, 446 U.S. 544, 554-55, 1008S. 
Ct. 1870, 64 L. Ed. 2d 497 (1980), the Supreme Court stated: 

[A] person has been “seized” within the meaning of the 
Fourth Amendment only if, in view of all of the 
circumstances surrounding the incident, a reasonable 
person would have believed that he was not free to leave. 
Examples of circumstances that might indicate a seizure, 
even where the person did not attempt to leave, would be 
the threatening presence of several officers, the display of 
a weapon by an officer, some physical touching of the 
person of the citizen, or the use of language or tone of 
voice indicating that compliance with the officer’s request 
might be compelled. . . . In the absence of some such 
evidence, otherwise inoffensive contact between a 
member of the public and the police cannot, as a matter of 
law, amount to a seizure of that person. 

Later, in Florida v. Royer, 460 U.S. 491, 103 S. Ct. 1319, 75 
L. Ed. 2d 229 (1983), the U.S. Supreme Court considered a 
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situation involving two police officers who approached an 

individual suspected of transporting narcotics as the suspect 

was walking in an airport concourse. The detectives identified 

themselves as police officers, asked to speak to the suspect, 

and, when Royer agreed, obtained his plane ticket and driver’s 

license and then, while retaining those documents, asked Royer 

to accompany them to a security room in the airport. 

According to the Court: 
[L]aw enforcement officers do not violate the Fourth 
Amendment by merely approaching an individual on the 
street or in another public place, by asking him if he is 
willing to answer some questions, by putting questions to 
him if the person is willing to listen, or by offering in 
evidence in a criminal prosecution his voluntary answers 
to such questions. . . . Nor would the fact that the officer 
identifies himself as a police officer, without more, 
convert the encounter into a seizure requiring some level 
of objective justification. United States v. Mendenhall 
[citation omitted]. The person approached, however, need 
not answer any question put to him; indeed, he may 
decline to listen to the questions at all and may go on his 
way. Terry v. Ohio [citation omitted]. He may not be 
detained even momentarily without reasonable, objective 
grounds for doing so; and his refusal to listen or answer 
does not, without more, furnish those grounds. United 
States v. Mendenhall [citation omitted]. If there is no 
detention—no seizure within the meaning of the Fourth 
Amendment—then no constitutional rights have been 
infringed. 

460 U.S. at 497-98. 

In Royer, the Court concluded: 

Asking for and examining Royer’s ticket and his driver’s 
license were no doubt permissible in themselves, but when 
the officers identified themselves as narcotics agents, told 
Royer that he was suspected of transporting narcotics, 
and asked him to accompany them to the police room, 
while retaining his ticket and driver’s license and without 
indicating in any way that he was free to depart, Royer 
was effectively seized for the purposes of the Fourth 
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Amendment. These circumstances surely amount to a 
show of official authority such that “a reasonable person 
would have believed that he was not free to leave.” United 
States vy. Mendenhall 446 U.S., at 554.... 

460 U.S. at 501-02. 

Shortly after Royer, the Court, in JNS v. Delgado, 466 U.S. 
210, 104 S. Ct. 1758, 80 L. Ed. 2d 247 (1984), made the 
following observations and comments about an encounter 
between a citizen and police: 

As we have noted elsewhere: “Obviously, not all personal 
intercourse between policemen and citizens involves 
‘seizures’ of persons. Only when the officer, by means of 
physical force or show of authority, has restrained the 
liberty of a citizen may we conclude that a ‘seizure’ has 
occurred.” Jerry v. Ohio [citation omitted]... . 
Although we have yet to rule directly on whether mere 
_ questioning of an individual by a police official, without 
more, can amount to a seizure under the Fourth 
Amendment, our recent decision in Royer [citation 
omitted], plainly implies that interrogation relating to 
one’s identity or a request for identification by the police 
does not, by itself, constitute a Fourth Amendment 
seizure.... 
. .. [PJolice questioning, by itself, is unlikely to result in 
a Fourth Amendment violation. While most citizens will 
respond to a police request, the fact that people do so, and 
do so without being told they are free not to respond, 
hardly eliminates the consensual nature of the response. . . 
. Unless the circumstances of the encounter are so 
intimidating as to demonstrate that a reasonable person 
would have believed he was not free to leave if he had not 
responded, one cannot say that the questioning resulted in 
a detention under the Fourth Amendment. But if the 
person refuses to answer and the police take additional 
steps... to obtain an answer, then the Fourth Amendment 
imposes some minimal level of objective justification to 
validate the detention or seizure. 
466 U.S. at 215-17. 
Later, in Michigan v. Chesternut, 486 U.S. 567, 108 S. Ct. 
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1975, 100 L. Ed. 2d 565 (1988), the U.S. Supreme Court 
reaffirmed the Mendenhall test, namely, police have seized an 
individual 
“only if, in view of all of the circumstances surrounding 
the incident, a reasonable person would have believed that 
he was not free to leave.” [466 U.S. at 554]. ... 

The [Mendenhall] test is necessarily imprecise, because 
it is designed to assess the coercive effect of police 
conduct, taken as a whole, rather than to focus on 
particular details of that conduct in isolation. Moreover, 
what constitutes a restraint on liberty prompting a person 
to conclude that he is not free to “leave” will vary, not only 
with the particular police conduct at issue, but also with 
the setting in which the conduct occurs... . 

While the test is flexible enough to be applied to the 
whole range of police conduct in an equally broad range of 
settings, it calls for consistent application from one police 
encounter to the next, regardless of the particular 
individual’s response to the actions of the police. The test’s 
objective standard—looking to the reasonable man’s 
interpretation of the conduct in question—allows the 
police to determine in advance whether the conduct 
contemplated will implicate the Fourth Amendment. 3 W. 
LaFave, Search and Seizure § 9.2(h), pp. 407-408 (2d ed. 
1987 and Supp. 1988). This “reasonable person” standard 
also ensures that the scope of Fourth Amendment 
protection does not vary with the state of mind of the 
particular individual being approached. 

486 U.S. at 573-74. See California v. Hodari D., USS. 
, 111 S. Ct. 1547, 113 L. Ed. 2d 690 (1991) (crack cocaine 
tossed away by Hodari, who was fleeing from a police officer 
and was later tackled by the pursuing officer, was not obtained 
through a seizure of Hodari). 

According to the Mendenhall-Royer test, enunciated and 
reaffirmed by the U.S. Supreme Court, if there is no detention 
or seizure within the meaning of the fourth amendment to the 
U.S. Constitution, then the fourth amendment safeguard 
against an unreasonable seizure is not implicated in an 
encounter between a private citizen and a police officer. 
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Thus, every encounter between a police officer and another 
individual in a public place, such as a public street, does not 
necessarily constitute a seizure of the individual. From JNS v. 
Delgado, supra, we conclude that a police officer’s merely 
questioning an individual in a public place, such as a request for 
the individual’s identification, is not a seizure which is subject 
tothe safeguard of the fourth amendment. A police officer may 
question a person without bringing about a seizure when the 
interrogation is carried on without interrupting or restraining 
the questioned person’s movement. 3 W. LaFave, Search and 
Seizure, a Treatise on the Fourth Amendment § 9.2(h) (2d ed. 
1987). As one court has observed: 

The mere knowledge by the person questioned that the 
person asking the questions is a police officer cannot in 
itself constitute a factor of threatened force because, were 
that so, every question put to a person under any 
circumstances by a self-identified police officer on duty 
would by that very fact constitute a Jerry stop. 
People v. Jordan, 43 Ill. App. 3d 660, 662-63, 357 N.E.2d 159, 
162 (1976). See, also, U.S. v. Tavolacci, 895 F.2d 1423 (D.C. 
Cir. 1990) (so long as an encounter is not a detention, the fourth 
amendment is not implicated; a mere request for identification 
is not a seizure in relation to the fourth amendment); U.S. v. 
Edwards, 898 F.2d 1273 (7th Cir. 1990) (federal agents walked 
with defendant in the concourse of an Amtrak station and 
asked defendant questions which he voluntarily answered; no 
seizure); State v. Culbreath, 300 S.C. 232, 387 S.E.2d 255 
(1990) (officer’s request for defendant’s identification and to 
see defendant’s driver’s license while defendant was seated in a 
parked vehicle; no seizure); U.S. v. Gray, 883 F2d 320 (4th Cir. 
1989) (federal agents walked with defendant in the stream of 
pedestrian traffic inside an airport and, without verbal or 
physical abuse or intimidation, asked for defendant’s 
identification, which defendant delivered to the officers; no 
seizure); State v. McGee, 381 N.W.2d 630 (Iowa 1986) (officer’s 
approach of suspect as the suspect was getting into a car, and 
simultaneously calling out the suspect’s name, was not a 
seizure); United States v. Barnes, 496 A.2d 1040 (D.C. 1985) 
(without intimidating circumstances beyond the natural sense 


104 238 NEBRASKA REPORTS 


of obligation almost anyone feels when a police officer asks a 
question, there is no Terry stop); Lightbourne v. State, 438 So. 
2d 380 (Fla. 1983) (officer encountered defendant, seated in a 
car parked on a street, and asked the reason for defendant’s 
presence and his address; no seizure); United States v. Regan, 
687 F.2d 531, 535 (1st Cir. 1982) (no seizure where police “did 
not order him to stop” and “did not block his path,” but only 
asked to speak with him); State v. Alesso, 328 N.W.2d 685 
(Minn. 1982) (officer approached defendant’s car on a public 
street late at night and talked with defendant; no seizure); 
People v. King, 72 Cal. App. 3d 346, 348, 139 Cal. Rptr. 926, 
927 (1977) (officer called out, “Danny, stop, I want to talk to 
you”; no seizure). 

Twohig generally and essentially substantiated Price’s 
description of the roadside encounter and did not dispute any 
particular detail in that event recounted by Price. 
Consequently, while Deputy Price’s cruiser was approaching on 
70th Street and was being driven in a manner apparently 
indistinguishable from a citizen’s operation of a private vehicle, 
that is, without any display of official capacity such as activated 
rotating or oscillating emergency lights, Twohig stood at the 
roadside to see who was approaching and stopping. When Price 
stepped out of his vehicle and approached Twohig, Price made 
inquiries which, in substance and content, were: “Who are 
you? Where are you going? What are you doing?” In that 
manner, Price simply asked Twohig for some identification. 
Price did not direct Twohig to stay in place or otherwise issue 
some command that Twohig remain stationary and not move 
away from the officer. In the early stage of the encounter, Price 
never blocked Twohig’s path for departure or in any way 
physically restrained Twohig’s freedom of movement. Price’s 
inquiries, as far as the record reflects, were neither intense nor 
repetitive and were not presented in a threatening tone. Nothing 
in the setting suggests an atmosphere of intimidation or 
pressure brought to bear on Twohig, whose responses to Price’s 
inquiries cannot reasonably be characterized as anything but 
voluntary. Moreover, before being “frisked” and placed in the 
cruiser, Twohig was free to walk away and continue his trek 
down 70th Street. We need not embark on a discussion about 
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the hypothetical situation and consequences of Twohig’s 
attempt to leave and some form of responsive restraint by 
Price. In the final analysis, we find nothing to indicate that a 
reasonable person, in the circumstances of Twohig’s case, 
would believe that the individual was prevented from leaving 
the officer’s presence. Thus, in the initial encounter, before 
Price frisked Twohig and placed him in the cruiser, Price never 
“seized” and, therefore, never “detained” Twohig; hence, an 
articulable suspicion of criminal activity required for a “Terry 
stop” was unnecessary as a prerequisite for the initial encounter 
between Twohig and Price. For that reason, Twohig’s first 
assignment of error is without merit. 

In reviewing the setting for the initial encounter, we are not 
indicating that any particular circumstance, present in or 
absent from Twohig’s case, determines whether there is a 
seizure, detention, or stop. Rather, we conclude that, in view of 
all the circumstances, the initial encounter in Twohig’s case did 
not constitute a seizure within the meaning of U.S. Const. 
amend. IV or Neb. Const. art. I, § 7. Thus, we point out that 
there may be encounters or contacts between citizens and law 
enforcement officers without a resulting seizure, detention, or 
stop implicating the constitutional safeguard against 
unreasonableness in those situations. 


The Arrest. 

Having determined that there was no “Terry stop,” we 
proceed to the question whether Price had probable cause for 
his arrest of Twohig. 

Before arresting Twohig for drunk driving, Price knew that 
there had been an automobile accident relatively near the site 
where Price encountered Twohig, that is, a collision in which a 
car belonging to a “Michael Twohig” had been driven from a 
public roadway into an adjacent ditch, where the vehicle 
sheared a power pole. Price’s information also indicated that 
someone had been seen walking in the area of the accident. 
Within a short time after the accident, Price discovered a man 
“limping” northward along 70th Street away from the general 
area of the accident. Price embarked on a preliminary inquiry 
about the pedestrian’s identity and the man’s reason for 
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ambling near the edge of a road at midnight in an apparently 
unimproved area. As a result of that inquiry, Price found out 
that the man was “Twohig,” the surname corresponding with 
the name of the registered owner of the vehicle which had 
collided with the power pole. Additionally, through the 
conversation with Twohig, Price learned that Twohig was “too 
drunk to drive.” 

“When a law enforcement officer has knowledge, based on 
information reasonably trustworthy under the circumstances, 
which justifies a prudent belief that a suspect is committing or 
has committed a crime, the officer has probable cause to arrest 
without a warrant.” State v. Blakely, 227 Neb. 816, 821, 420 
N.W.2d 300, 304 (1988). Accord, State v. Staten, ante p. 13, 
469 N.W.2d 112 (1991); State v. Roggenkamp, 224 Neb. 
914, 402 N.W.2d 682 (1987). 

From all the circumstances, we conclude that Price had 
probable cause to arrest Twohig for drunk driving. 


CONSTITUTIONAL ADMISSIBILITY OF EVIDENCE 
FROM TWOHIG 
Search of Twohig’s Person Without a Warrant. 

If police have acted without a search warrant, the State 
has the burden to prove that the search was conducted 
under circumstances substantiating the reasonableness of 
such search or seizure. ... 

In United States v. Robinson, 414 U.S. 218, 948. Ct. 
467, 38 L. Ed. 2d 427 (1973), the Supreme Court held that 
if there is a lawful arrest, police have authority, without a 
search warrant, to conduct a full search of the person 
arrested and that such search is reasonable under the 
fourth amendment to the U.S. Constitution. Further, a 
police officer’s search is not limited to searching the 
arrested person for weapons only; the officer may search 
for and seize any evidence on the arrestee’s person, even if 
such evidence is unrelated to the crime for which the arrest 
was made, in order to prevent concealment or destruction 
of evidence. 

(Citations omitted.) State v. Staten, supra at 21, 469 N.W.2d 
at 118. Accord, State v. Juhl, 234 Neb. 33, 449 N.W.2d 202 
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(1989); State v. Abdouch, 230 Neb. 929, 434 N.W.2d 317 
(1989); State v. Vrtiska, 225 Neb. 454, 406 N.W.2d 114 (1987). 
See, also, Chimel v. California, 395 U.S. 752, 89S. Ct. 2034, 23 
L. Ed. 2d 685 (1969). 

“A search incident to a lawful arrest need not be made 
immediately on arrest.” State v. Staten, supra at 21-22, 469 
N.W.2d at 118. 

In Rawlings v. Kentucky, 448 U.S. 98, 111, 100 S. Ct. 2556, 
65 L. Ed. 2d 633 (1980), the Supreme Court stated: “Where the 
formal arrest followed quickly on the heels of the challenged 
search of petitioner’s person, we do not believe it particularly 
important that the search preceded the arrest rather than vice 
versa.” In reference to the preceding language, the Rawlings 
Court added: “The fruits of the search of [Rawlings’] person 
were, of course, not necessary to support probable cause to 
arrest [Rawlings].” 448 U.S. at 111 n.6. Therefore, a search 
without a warrant before an arrest, also without a warrant, is 
valid as an incident to the subsequent arrest if (1) the search is 
reasonably contemporaneous with the arrest and (2) probable 
cause for the arrest exists before the search. See, State v. Roach, 
234 Neb. 620, 452 N.W.2d 262 (1990); U.S. v. Hernandez, 825 
F.2d 846 (Sth Cir. 1987); United States v. Gay, 774 F.2d 368 
(10th Cir. 1985); United States v. Hazi, 730 F.2d 1120 (8th Cir. 
1984); United States v. Chatman, 573 E2d 565 (9th Cir. 1977); 
Lee v. State, 311 Md. 642, 537 A.2d 235 (1988); State v. 
DeGrenier, 128 N.H. 547, 517 A.2d 814 (1986); People v 
Landy, 59 N.Y.2d 369, 452 N.E.2d 1185, 465 N.Y.S.2d 857 
(1983); State v. Valenzuela, 121 Ariz. 274, 589 P.2d 1306 (1979); 
State v. Meadors, 177 Mont. 100, 580 P.2d 903 (1978); People v. 
Simon, 45 Cal. 2d 645, 290 P.2d 531 (1955). However, a search 
before an arrest, and claimed to be an incident of the arrest, 
cannot serve as a basis for the validity of the arrest. Smith v. 
Ohio, 494 U.S. 541, 110 S. Ct. 1288, 108 L. Ed. 2d 464 
(1990); Sibron v. New York, 392 U.S. 40, 88S. Ct. 1889, 20 L. 
Ed. 2d 917 (1968); Johnson v. United States, 333 U.S. 10, 68 S. 
Ct. 367, 92 L. Ed. 436 (1948). “ ‘[JJustify[ing] the arrest by the 
search and at the same time. . . the search by the arrest,’ just 
‘will not do. ” Smith v. Ohio, supra at 494 U.S. at 543. See, 
also, State v. Roach, supra. 
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As we previously expressed in this opinion under the heading 
“The Arrest,” Price had probable cause to arrest Twohig for 
drunk driving. Therefore, Price’s arrest of Twohig is 
constitutionally sustainable. Hence, Price’s search of Twohig’s 
person, even though the search occurred before the subsequent 
valid arrest, produced constitutionally admissible physical 
evidence, namely, the keys for Twohig’s Chevrolet. 


Twohig’s Custodial Statements. 

Twohig contends that his statements made to Price while the 
pair were in the cruiser should have been suppressed because 
Price did not administer the Miranda warning and admonition 
before the statements in question. In Miranda yv. Arizona, 384 
USS. 436, 444, 86S. Ct. 1602, 16 L. Ed. 2d 694 (1966), the U.S. 
Supreme Court characterized “custodial interrogation” as 
“questioning initiated by law enforcement officers after a 
person has been taken into custody or otherwise deprived of his 
freedom of action in any significant way.” See, also, State v. 
Brown, 225 Neb. 418, 405 N.W.2d 600 (1987). 

Before a defendant’s custodial statement is admissible 
as evidence, the absolute and indispensable prerequisites 
of the Miranda warning must have been satisfied 
preceding the interrogation producing such statement, 
namely, law enforcement personnel must (1) inform the 
defendant of the right to remain silent, (2) explain that 
anything said can and will be used against the defendant in 
court, and (3) inform the defendant of the right to consult 
with a lawyer and to have a lawyer present during 
interrogation. Miranda v. Arizona, supra. If a defendant 
to be interrogated is indigent, the defendant must also be 
informed that a lawyer will be appointed to represent the 
defendant. 

State v. Norfolk, 221 Neb. 810, 814-15, 381 N.W.2d 120, 125 
(1986). Accord, State v. Gibson, 228 Neb. 455, 422 N.W.2d 570 
(1988); State v. Brown, supra. 

Deputy Price testified that Twohig was not free to leave the 
cruiser during the time when Twohig made the statements 
sought to be excluded. Under the circumstances Twohig was in 
police custody inasmuch as he had been deprived of his freedom 
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to leave the cruiser. Therefore, without the Miranda warning or 
admonition, Twohig’s statements to Price in the cruiser are 
constitutionally inadmissible. 

An error which constitutes a violation or deprivation of a 
defendant’s constitutional right and which enters into the 
defendant’s conviction does not necessarily or always require 
automatic reversal of the conviction, if the error was harmless. 
In a situation involving the erroneous admission of 
constitutionally inadmissible evidence, ‘“{t]he question is 
whether there is a reasonable possibility that the evidence 
complained of might have contributed to the conviction.” Fahy 
v. Connecticut, 375 U.S. 85, 86-87, 84S. Ct. 229, 11 L. Ed. 2d 
171 (1963). See, also, Chapman v. California, 386 U.S. 18, 87 
S. Ct. 824, 17 L. Ed. 2d 705 (1967). 

“Harmless error exists in a bench trial of a criminal case 
when there is some incorrect conduct by the trial court which, 
on review of the entire record, did not materially influence the 
court in a judgment adverse to a substantial right of the 
defendant.” State v. Schroder, 232 Neb. 65, 71, 439 N.W.2d 
489, 493 (1989). Accord, State v. Vejvoda, 231 Neb. 668, 438 
N.W.2d 461 (1989); State v. Snodgrass, 230 Neb. 119, 430 
N.W.2d 55 (1988). “Erroneous admission of evidence is 
harmless error and does not require reversal if the evidence 
erroneously admitted is cumulative and other relevant 
evidence, properly admitted, or admitted without objection, 
supports the finding by the trier of fact.” State v. Cox, 231 Neb. 
495, 504, 437 N.W.2d 134, 140 (1989). See State v. Snodgrass, 
supra. 

Error by admission of constitutionally inadmissible evidence 
against a defendant is not reversible error unless, from all the 
evidence introduced in the defendant’s trial, it appears that the 
defendant’s conviction is realistically and highly more probable 
with the evidence and conversely improbable without the 
evidence. See State v. Andersen, 213 Neb. 695, 331 N.W.2d 507 
(1983). 

During custodial interrogation in the cruiser, Twohig 
acknowledged that he owned a “75 Chevy” and that he was 
“too drunk to drive.” However, from our examination of 
Twohig’s custodial statements to Price, we conclude that 
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Twohig’s other custodial statements were generally exculpatory 
inasmuch as in those other statements Twohig denied driving 
any automobile involved in an accident. Twohig’s custodial 
statements which tended to establish his guilt on the drunk 
driving charge were repetitious of statements made to Price 
before the custodial statements in question. Although Twohig 
did make the custodial statement “If I had hit a power pole, I 
wouldn’t be walking,” that statement is ambiguous at best. 
Nevertheless, we shall disregard Twohig’s custodial statements 
to Price in the cruiser and examine the sufficiency of evidence 
supporting Twohig’s conviction. 


SUFFICIENCY OF THE EVIDENCE 

In determining whether evidence is sufficient to sustain a 
conviction in a bench trial, an appellate court does not resolve 
conflicts in evidence, pass on credibility of witnesses, evaluate 
explanations, or reweigh evidence presented to a court as the 
fact finder, since such matters are within a fact finder’s province 
for disposition. A conviction in the bench trial of a criminal 
case must be sustained if the evidence, viewed and construed 
most favorably to the State, is sufficient to support a finding of 
guilty. See, State v. Oldfield, 236 Neb. 433, 461 N.W.2d 554 
(1990); State v. Blue Bird, 232 Neb. 336, 440 N.W.2d 474 
(1989); State v. Vejvoda, supra. 

“A defendant may be convicted by circumstantial evidence 
which establishes the defendant’s guilt beyond a reasonable 
doubt. The State is required to establish the defendant’s guilt 
for the crime charged, but is not required to disprove every 
hypothesis consistent with the defendant’s presumed 
innocence.” State v. Blue Bird, supra at 339, 440 N.W.2d at 476. 
Accord, State v. Lonnecker, 237 Neb. 207, 465 N.W.2d 737 
(1991); State v. Zitterkopf, 236 Neb. 743, 463 N.W.2d 616 
(1990); State v. Pettit, 233 Neb. 436, 445 N.W.2d 890 (1989). 

“ ‘Circumstantial evidence’ means facts or circumstances, 
proved or known, from which existence or nonexistence of 
another fact may be logically inferred or deduced through a 
rational process.” State v. Jasper, 237 Neb. 754, 763, 467 
N.W.2d 855, 862 (1991). Accord State v. Loveless, 234 Neb. 
463, 451 N.W.2d 692 (1990). 
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We will not reiterate all the salient facts supporting a finding 
that Twohig was guilty of drunk driving. Those facts have been 
stated, and quite likely restated, elsewhere in this opinion. 

Although the evidence is somewhat questionable in reference 
to a conviction for driving “under the influence,” the charge 
against Twohig was stated in the alternative, that is, Twohig’s 
driving while under the influence of alcoholic liquor or when he 
had a “concentration of .10 of one gram or more by weight of 
alcohol per 210 liters of his breath.” See § 39-669.07. The 
results of the test on Twohig’s breath clearly establish a violation 
of the breath alcohol provision in § 39-669.07. We conclude 
that the evidence supports a finding, beyond a reasonable 
doubt, that Twohig violated § 39-669.07 and that Twohig was 
“suilty as charged.” Consequently, we conclude that 
introduction of Twohig’s custodial statements as evidence in the 
trial on the drunk driving charge was harmless beyond a 
reasonable doubt. 


CONCLUSION 
Twohig’s conviction is constitutionally sustainable, with 
sufficient evidence to support his conviction for drunk driving. 
' AFFIRMED. 
FAHRNBRUCH, J., not participating. 
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1. Trial: Rules of Evidence: Witnesses. A witness may not testify to a matter unless 
evidence is introduced sufficient to support a finding that he has personal 
knowledge of the matter. 

2. Trial: Evidence: Proof: Appeal and Error. Generally, proof that an exhibit 
remained in the custody of law enforcement and court officials is sufficient to 
prove a chain of possession and is sufficient foundation to permit its 
introduction into evidence. Important in such situations are the nature of the 
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exhibit, the circumstances surrounding its preservation and custody, and the 
likelihood of intermeddlers tampering with the object. If substantial identity of 
one condition with the other condition is reasonably probable, the trial court 
may receive the exhibit in evidence, and the ruling will not be overturned on 
appeal except for a clear abuse of discretion. 

3. Ordinances: Presumptions: Judicial Notice: Appeal and Error. When an 
ordinance charging an offense is not a part of the record, the Supreme Court 
presumes the existence of a valid ordinance creating the offense charged and will 
not otherwise take judicial notice of the ordinance. 

4. Ordinances: Presumptions: Evidence: Appeal and Error. When the applicable 
municipal ordinance is not in the record, this court will presume that the 
evidence supports the findings of thetrial court. 
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Court affirmed. 
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HastIncs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


BOSLAUGH, J. 

The defendant, Jerry A. Smith, Jr., was found guilty of 
driving under the influence, disorderly conduct, violating a 
stop sign, and driving under suspension, all violations of city 
ordinances of York, Nebraska. He was sentenced to 12 months’ 
probation, fined $550, and had his operator’s license suspended 
for 60 days. Upon appeal to the district court the judgment was 
affirmed. 

The defendant has now appealed to this court and has 
assigned as error (1) the trial court’s sustaining the State’s 
objection to the defendant’s examination of the State’s witness 
concerning the chain of custody procedures used by the York 
Police Department, (2) the admission in evidence of the test 
results of defendant’s urine, and (3) the sufficiency of the 
evidence to sustain the conviction for disorderly conduct. 

The record discloses that on December 4, 1988, at 
approximately 11:30 p.m., Officer Todd Yost of the York Police 
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Department observed the defendant’s green Ford Maverick 
turn at an intersection without stopping at a stop sign. Officer 
Yost activated the red lights on his cruiser and stopped the 
defendant’s vehicle. Shortly thereafter, Officer Roger Wolfe, 
Jr., arrived on the scene to assist Officer Yost. 

Officer Wolfe immediately noticed that the defendant’s 
vehicle was leaking antifreeze and that it had damage to the 
right front passenger door. Officer Wolfe asked the defendant if 
he had been involved in an accident. The defendant responded 
by saying that he had hit a pole several days ago. Officer Wolfe 
then explained there appeared to be fresh wood fragments with 
fresh sap on his headlight. The defendant then admitted that he 
had hit a nearby pole. Officer Wolfe entered his cruiser and 
proceeded back to the site where, according to the defendant, 
he had hit the pole. Meanwhile, Officer Yost returned to his 
cruiser to write a citation for violating the stop sign. At this 
point, the defendant became very irate and disorderly. 
According to Officer Yost, the defendant began to slam his fist 
on the roof and trunk of defendant’s car and began yelling 
profanities at people in cars as they drove past. Officer Yost 
then asked the defendant to sit in defendant’s car. The 
defendant entered his car, started the motor, and began racing 
the engine, honking the horn, and making gestures at people. 

At that point, Officer Wolfe returned from the site of the 
defendant’s accident. His investigation revealed that the 
defendant had been involved in an accident and had left the 
accident scene without stopping, in violation of a York city 
ordinance. In addition, Officer Wolfe had been informed by 
the police department dispatcher that the defendant was driving 
under suspension, a violation of another York city ordinance. 
Officer Wolfe then arrested the defendant and took him to the 
police station. , 

En route to the police station, Officer Wolfe detected a 
strong odor of alcohol coming from the defendant. At the 
police station he asked the defendant to undergo sobriety tests. 
According to Officer Wolfe, the defendant staggered when he 
attempted to walk a straight line, erred several times when he 
attempted to recite the alphabet, and failed the finger-to-nose 
test. Further, Officer Wolfe noticed that the defendant’s 
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clothing was disorderly, his eyes were bloodshot and watery, 
and his speech was slurred. Officer Wolfe then decided to give 
the defendant a breath test, but when he was about to 
administer the test, the defendant became ill. Consequently, 
Officer Wolfe gave defendant the choice of either a blood or a 
urine test. The defendant selected a urine test. 

Officer Wolfe testified that at 12:54a.m., he obtained a urine 
sample from the defendant, a portion of which was poured into 
a glass “mailing sample tube.” The mailing sample tube was 
sealed and placed in a “mailer tube,” which was then signed, 
dated, and labeled by the officer; sealed and placed in an 
envelope; and placed in the refrigerator at the police 
department. The following day, December 6, 1988, the urine 
sample was sent by certified mail to the Nebraska state health 
laboratory. On December 7, 1988, Margaret Vencil, a 
laboratory scientist, tested the urine sample and found that the 
defendant had a concentration of .209 grams or more by weight 
of alcohol per hundred milliliters of his urine, in violation of a 
York city ordinance. 

The defendant’s first assignment of error contends that the 
trial court improperly sustained the State’s objection to the 
defendant’s examination of the State’s witness, Vencil, 
concerning the chain of custody procedures used by the York 
Police Department. 

Rule 104 of the Nebraska Evidence Rules (Neb. Rev. Stat. 
§ 27-104 (Reissue 1989)) provides that “[p]reliminary questions 
concerning the qualification of a person to be a witness, the 
existence of a privilege, or the admissibility of evidence shall be 
determined by the judge... .” 

At the trial, Vencil testified as to the receipt of the sample and 
tests performed on it. On direct examination, the State’s 
counsel asked Vencil if there was any indication that the sample 
had been tampered with and what the chain of custody 
procedures were that she used in regard to the sample. When the 
State offered the sample in evidence, defense counsel requested 
permission to examine the witness as to foundation. The 
defense counsel then asked the following question: “And did 
you hear him [Officer Wolfe] testify that the sample was not 
placed in a locked area after he took the sam- - -[?]” Counsel for 
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the State then objected as follows: “I’m [going to] object to 
this, judge. This is not foundational for this witness at this 
time.” The defendant contends the trial court erred in 
sustaining the State’s objection. There is no merit in this 
contention. 

The record fails to show that Vencil had any personal 
knowledge as to chain of custody procedures used at the York 
police station. 

A witness may not testify to a matter unless evidence is 
introduced sufficient to support a finding that he has 
personal knowledge of the matter. Evidence to prove 
personal knowledge may, but need not, consist of the 
testimony of the witness himself. This rule is subject to the 
provisions of section 27-703, relating to opinion testimony 
by expert witnesses. 

Neb. Evid. R. 602 (Neb. Rev. Stat. § 27-602 (Reissue 1989)). As 
a laboratory scientist at the Nebraska state health laboratory, 
Vencil had personal knowledge regarding procedures used by 
the state health laboratory to preserve evidence. She, however, 
had no personal knowledge of the custody procedures used by 
the York Police Department. Under these circumstances, the 
objection was properly sustained. 

The defendant’s next assignment of error is that evidence as 
to the test results of his urine sample was improperly admitted 
because the prosecution failed to show a complete chain of 
custody in regard to the urine sample. Defendant argues there is 
a gap in the chain of custody between the point where Officer 
Wolfe placed the urine sample in the refrigerator at the police 
station and the time when the sample was received at the state 
health laboratory. He points out that after the urine sample was 
collected, it was placed in an unlocked refrigerator at the police 
station, that the refrigerator was not guarded or controlled by a 
property officer, and that all members of the police force had 
access to the refrigerator. Finally, there was no log to record 
when the sample was removed from the refrigerator and a 
failure to identify the officer who mailed the sample to the state 
health laboratory. The defendant contends there were 
inadequate safeguards to ensure that no one had tampered with 
the sample and the foundation evidence for the admission of 
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the urine sample was insufficient. 

Whether there is sufficient foundation evidence for the 
admission of physical evidence must necessarily be determined 
on a case-by-case basis. State v. Kerns, 201 Neb. 617, 271 
N.W.2d 48 (1978); State v. Van Ackeren, 194 Neb. 650, 235 
N.W.2d 210 (1975). 

In prior cases involving similar chain of custody issues, this 
court has held: “Important in such situations are the nature of 
the exhibit, the circumstances surrounding preservation and 
custody, and the likelihood of intermeddlers tampering with the 
object. If substantial identity of one condition with the other 
condition is reasonably probable, the trial court may receive the 
exhibit in evidence.” (Emphasis supplied.) State v. Huffman, 
181 Neb. 356, 359, 148 N.W.2d 321, 323 (1967). Accord State v. 
Langer, 192 Neb. 525, 222 N.W.2d 820 (1974). 

This court examines the evidence supporting the trial court’s 
ruling admitting the urine sample exhibit in evidence because if 
the urine sample was properly admitted in evidence, then the 
test results were admissible. The record shows that the urine 
sample was collected from the defendant at the York police 
station by Officer Wolfe on December 5, 1988. Officer Wolfe 
testified that he took the defendant to the bathroom, provided a 
plastic cup, and witnessed the defendant provide the urine 
sample. Officer Wolfe testified that a portion of the defendant’s 
urine sample was then poured into a glass “mailing sample 
tube.” The glass mailing sample tube was sealed and placed ina 
“mailer tube,” which was then signed, dated, and labeled by 
Officer Wolfe; sealed and placed in an envelope; and placed in 
the refrigerator at the police department. The following day, 
December 6, 1988, the urine sample was sent by certified mail 
from the police station to the Nebraska state health laboratory. 
On December 7, 1988, the state health laboratory received the 
sample and promptly performed an alcohol analysis onit, using 
the standard gas chromatography procedure. 

The laboratory scientist at the Nebraska state health 
laboratory testified that on December 7, 1988, she received the 
urine sample with the seals intact. She further stated there was 
no evidence of tampering with the sample. Officer Wolfe 
identified the mailing container as the same container in which 
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he placed the sealed glass tube containing the urine sample on 
December 5, 1988, and which was the container identified by 
Vencil as received by the state health laboratory on December 7, 
1988, containing the glass tube with the seal intact. 

In State v. Huffman, supra, the evidence in question had 
been stored in an unlocked room at the police station, where it 
was potentially accessible to employees, to janitors, and at 
times even to strangers. Nevertheless, this court held the 
exhibits were admissible in evidence and it was a question for 
the fact finder to determine under all the circumstances whether 
there had been sufficient intermeddling or tampering with the 
exhibits to destroy their credibility. 

In this case there was no legally fatal deficiency in the chain 
of custody. The evidence was sufficient to make it “reasonably 
probable” that the urine sample analyzed by the laboratory 
scientist was that of the defendant. The method of storing the 
evidence eliminated any reasonable likelihood that it had been 
tampered with by intermeddlers. The rule is well established 
that “proof that an exhibit remained in the custody of law 
enforcement .. . officials is sufficient to prove a chain of 
possession and is sufficient foundation to permit its 
introduction into evidence.” State v. Langer, supra at 527, 222 
N.W.2d at 822. See, also, State v. Gutierrez, 187 Neb. 383, 191 
N.W.2d 164 (1971); State v. Bullard, 186 Neb. 709, 185 N.W.2d 
864 (1971); State v. Huffman, supra. It was not error to receive 
the test results of the defendant’s urine sample in evidence. 

In his final assignment of error, the defendant contends that 
the evidence was insufficient to support his conviction of 
disorderly conduct. 

The complaint filed against Smith alleges that he violated 
city ordinance 24-25, the disorderly conduct provision of the 
York city ordinances. The disorderly conduct ordinance is not 
in the record. When an ordinance charging an offense is not 
made part of the record, “the Supreme Court presumes the 
existence of a valid ordinance creating the offense charged, and 
this court will not otherwise take judicial notice of the 
ordinance.” State v. Topping, 237 Neb. 130, 131, 464 N.W.2d 
799, 800 (1991) (citing State v. Lynch, 223 Neb. 849, 394 
N.W.2d 651 (1986)). 
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In State v. Topping, supra, the defendant was convicted of 
disorderly conduct under a city of Omaha ordinance. On 
appeal he alleged that the evidence was insufficient to support 
his conviction. As in the present case, the disorderly conduct 
ordinance was not in the record. Citing State v. Cottingham, 
226 Neb. 270, 410 N.W.2d 498 (1987), this court held that 
“when the applicable municipal ordinance is not in the record, 
this court will presume that the evidence supports the findings 
of the trial court.” Topping, supra at 131,464 N.W.2d at 800. 

There being no error, the judgment is affirmed. 

AFFIRMED. 


LEE OWEN KOENIG, APPELLANT, V. RON POSKOCHIL, SHERIFF OF 
SAUNDERS COUNTY, NEBRASKA, APPELLEE. 
469 N.W.2d 523 


Filed May 10, 1991. No. 90-140. 


1. Extradition and Detainer: Habeas Corpus: Evidence. A governor’s grant of 
extradition is prima facie evidence that the constitutional and statutory 
requirements have been met. Once the governor has granted extradition, a court 
considering release on habeas corpus can do no more than decide (1) whether the 
extradition documents on their face are in order; (2) whether the petitioner has 
been charged with a crime in the demanding state; (3) whether the petitioner is 
the person named in the request for extradition; and (4) whether the petitioner is 
a fugitive. 

2. Extradition and Detainer: Words and Phrases. To be deemed a fugitive, one 
must have been physically present in the demanding jurisdiction on the date 
when the crime is said to have been committed. 

3. Extradition and Detainer. A misstatement as to a petitioner’s status as a fugitive 
in extradition documents does not afford petitioner his right under the Uniform 
Criminal Extradition Act to have the question of whether he should be 
extradited from the asylum state properly determined by the governor of that 
state and, therefore, requires that he be dismissed from custody. 


Appeal from the District Court for Saunders County: 
WILLIAM H. Norton, Judge. Reversed and remanded with 
directions. 
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James Martin Davis for appellant. 


Loren L. Lindahl, Saunders County Attorney, and ‘Robert 
M. Spire, Attorney General, and William L. Howland for 
appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


GRANT, J. 

Lee Owen Koenig, petitioner, appeals from an order of the 
Saunders County District Court, dismissing his request for 
release under a writ of habeas corpus directed to respondent, 
the sheriff of Saunders County, Nebraska. Koenig sought his 
release on the grounds that he was being detained under 
insufficient and invalid extradition documents. We reverse and 
order that petitioner be discharged from custody. 

On May 15, 1989, a grand jury in Yankton County, South 
Dakota, indicted the petitioner on the following charges: 

COUNT I. 

That on or about the 30th day of October, 1987, in the 
County of Yankton, State of South Dakota, LEE O. 
KOENIG did commit the public offense of 
CONSPIRACY TO MANUFACTURE, DISTRIBUTE, 
COUNTERFEIT OR POSSESS SUBSTANCES WITH 
POTENTIAL FOR ABUSE (SDCL 22-42-2) in that he 
did conspire to possess with intent to manufacture, 
distribute or dispense a substance listed in Schedule I or II, 
to-wit: Cocaine. (Class 4F) 

COUNT II. 

That on or about the 2nd day of December, 1987, in the 
County of Yankton, State of South Dakota, LEE O. 
KOENIG did commit the public offense of 
CONSPIRACY TO MANUFACTURE, DISTRIBUTE, 
COUNTERFEIT OR POSSESS SUBSTANCES WITH 
POTENTIAL FOR ABUSE (SDCL 22-42-2) in that he 
did conspire to possess with intent to manufacture, 
distribute or dispense a substance listed in Schedule I or II, 
to-wit: Cocaine. (Class 4F) 

A warrant was issued for petitioner’s arrest. After it was 
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determined that the petitioner was located in Nebraska, the 
Yankton County state’s attorney submitted a writ of extradition 
application directed to the Governor of South Dakota. The 
Governor of South Dakota signed a requisition addressed to the 
Governor of Nebraska, requesting extradition of the petitioner 
from Nebraska. Both documents, in addition to setting forth 
the charges in the indictment, stated that the petitioner was 
present in South Dakota on the two dates set out in the 
indictment and had committed the alleged crimes in that state, 
but had fled the state to Nebraska as a fugitive from justice. 
The Governor of Nebraska signed an extradition warrant for 
the petitioner’s arrest, and the petitioner was taken into custody. 

On September 20, 1989, petitioner filed his petition for a writ 
of habeas corpus in the district court for Saunders County, 
Nebraska. The petition stated that the extradition documents 
were insufficient because the petitioner was not in South 
Dakota on the dates in question, had not fled from South 
Dakota, and was not a fugitive from justice. On January 12, 
1990, the district court for Saunders County dismissed the 
petition. Petitioner appeals from this dismissal. 

The extradition of criminals is governed by the Uniform 
Criminal Extradition Act. Both South Dakota and Nebraska 
have adopted that act. The provisions of the act are codified in 
Nebraska at Neb. Rev. Stat. §§ 29-729 to 29-758 (Reissue 1989) 
and in South Dakota at S.D. Codified Laws Ann. §§ 23-24-1 to 
23-24-39 (1988). Two sections of the act are particularly relevant 
to the present case. 

Section 29-730 provides: 

Subject to the provisions of sections 29-729 to 29-758, 
the provisions of the Constitution of the United States 
controlling, and any and all acts of Congress enacted in 
pursuance thereof, it is the duty of the Governor of this 
state to have arrested and delivered up to the Executive 
Authority of any other state of the United States any 
person charged in that state with treason, felony, or other 
crime, who has fled from justice and is found in this state. 

Section 29-734 provides: 

The Governor of this state may also surrender, on 
demand of the Executive Authority of any other state, any 
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person in this state charged in such other state in the 
manner provided in section 29-731 with committing an act 
in this state, or in a third state, intentionally resulting ina 
crime in the state whose Executive Authority is making the 
demand, and the provisions of sections 29-729 to 29-758 
not otherwise inconsistent, shall apply to such cases, even 
though the accused was not in that state at the time of the 
commission of the crime, and has not fled therefrom. 

The documents in this case do not state under which of these 
provisions petitioner’s extradition was sought. The fact that 
petitioner is labeled a fugitive in the extradition documents, 
however, which documents also state that defendant ‘‘was 
present in [South Dakota] at the time of the commission of the 
crime and thereafter fled from [South Dakota],” makes it 
apparent that petitioner’s extradition was sought pursuant to 
the terms of the Uniform Criminal Extradition Act set out in 
§ 29-730. 

Petitioner contends that the extradition documents are 
insufficient because those documents are incorrect in alleging 
that petitioner is a fugitive from justice. Petitioner and 
respondent stipulated that “the underlying transactions 
surrounding the extradition of Mr. Koenig fon] the dates in 
question, those being October 30, 1987, and December 2, 1987, 
took place in Hartington, Cedar County, Nebraska, and not in 
South Dakota.” It is clear that the parties agree that petitioner 
committed certain acts in Nebraska, which acts allegedly 
resulted in a criminal conspiracy in South Dakota. 

Initially, it must be noted that once the governor of the 
asylum state has granted extradition, matters which may be 
considered by courts of the asylum state upon an application 
for a writ of habeas corpus are very limited. Radant v. 
Vargason, 220 Neb. 116, 368 N. W.2d 483 (1985). This court has 
consistently applied the following rule enunciated by the U.S. 
Supreme Court in Michigan v. Doran, 439 U.S. 282, 289, 99S. 
Ct. 530, 58 L. Ed. 2d 521 (1978): 

A governor’s grant of extradition is prima facie evidence 
that the constitutional and statutory requirements 
have been met. [Citation omitted.] Once the 
governor has granted extradition, a court considering 
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release on habeas corpus can do no more than decide (a) 
whether the extradition documents on their face are in 
order; (b) whether the petitioner has been charged with a 
crime in the demanding state; (c) whether the petitioner is 
the person named in the request for extradition; and (d) 
whether the petitioner is a fugitive. 

See, Radant, supra; Nash v. Miller, 223 Neb. 605, 391 N.W.2d 

143 (1986); Scaggs v. Miller, 221 Neb. 98, 375 N.W.2d 140 

(1985). 

Because petitioner challenges his alleged status as a fugitive, 
acourt of the asylum state has jurisdiction to consider the issue. 
See, State v. Smith, 232 Kan. 128, 652 P.2d 703 (1982); In re 
Rowe, 67 Ohio St. 2d 115, 423 N.E.2d 167 (1981). We therefore 
consider whether identifying petitioner as a fugitive affects his 
rights. 

This court has said that to be a fugitive one need only have 
left the demanding state after allegedly having committed a 
crime under the laws of that state. Nash v. Miller, supra; Kujala 
v. Headley, 193 Neb. 1, 225 N.W.2d 25 (1975); Gorgen vy. 
Tomjack, 160 Neb. 457, 70 N.W.2d 514 (1955); Finch v. West, 
106 Neb. 45, 182 N. W. 565 (1921). 

We have also stated that “[o]rdinarily, in statutes relating to 
extradition the term ‘fugitive from justice’ has reference to one 
who has committed an offense in one state or jurisdiction and is 
afterwards found in another.” Colling v. State, 116 Neb. 308, 
310-11, 217 N. W. 87, 88 (1927). We have further stated that “the 
term ‘fugitive from justice,’ as used in statutes pertaining to 
extradition, applies when [the accused] has gone from the 
jurisdiction where the offense was committed.” Taylor v. State, 
138 Neb. 156, 161, 292 N.W. 233, 235 (1940). 

It has been said: 

“When it is conceded, or when it is so conclusively 
proved, that no question can be made that the person was 
not within the demanding State when the crime is said to 
have been committed, and his arrest is sought on the 
ground only of a constructive presence at that time, in the 
demanding State, then the court will discharge the 
defendant... .” 

DeGenna v. Grasso, 413 FE Supp. 427, 433 (D. Conn. 1976), 
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aff’d sub nom., Carino v. Grasso, 426 U.S. 913, 96S. Ct. 2617, 
49 L. Ed. 2d 368 (quoting from Munsey v. Clough, 196 U.S. 
364, 25S. Ct. 282, 49 L. Ed. 515 (1905)). 

In State of Kansas v. Holeb, 188 Neb. 319, 322, 196 N.W.2d 
387, 389 (1972), cited in respondent’s brief, we stated: 

Historically, to be a fugitive from justice, one had to be in 
the state where the crime was committed at the time of its 
commission. Prior to the adoption of provisions 
contained in the Uniform Criminal Extradition Act, 
Status as a fugitive was essential to extradition. This is no 
longer the case. One who commits an act in one state 
intentionally resulting in a crime in another state may now 
be extradited. See § 29-734, R.R.S. 1943. Although not 
within the formerly adhered to strict definition of a 
fugitive, one who thus seeks to evade the administration 
of justice in the state where the offense was perpetrated is, 
in essence, a fugitive from the justice of such state. 

Respondent seems to suggest that one who commits an act in 
one state which intentionally results in a crime in another state 
becomes, “in essence, a fugitive.” This is not an appropriate 
interpretation. What § 29-734 accomplishes is that it allows for 
extradition of persons charged with a crime who are not 
fugitives—it does not statutorily confer fugitive status on such 
persons. We affirm the proposition that to be deemed a 
fugitive, one must have been physically present in the 
demanding jurisdiction on the date when the crime is said to 
have been committed. 

Respondent contends that it is irrelevant whether or not 
petitioner is labeled a fugitive, because in any event he 
committed an act which resulted in a crime in the demanding 
state. Respondent argues that whether or not petitioner is a 
fugitive, there is a statutory provision which authorizes his 
extradition. 

It is true that the Uniform Criminal Extradition Act provides 
for extradition of petitioner, whether he is labeled a fugitive or 
not. However, the separate statutory provisions call for 
different standards for granting extradition by the governor of 
the asylum state. Section 29-730 states that it is the duty of the 
governor of the asylum state to turn over a fugitive to the 
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demanding state, that is, it is mandatory. This result is required 
by the extradition clause of the U.S. Constitution. See, U.S. 
Const. art. IV, § 2, cl. 2; Wise v. State, 197 Neb. 831, 251 
N.W.2d 373 (1977). 

By contrast, under § 29-734, the governor of the asylum state 
may surrender on demand any person charged with committing 
an act intentionally resulting in a crime in the demanding state, 
that is, it is discretionary. The governor of the asylum state is 
afforded discretion to accept or reject the demand in 
nonfugitive situations. 

It is clear that petitioner’s rights were prejudiced by the effect 
the mislabeling of his status as that of a fugitive had upon the 
power of the Governor of Nebraska to accept or reject the 
demand of extradition by South Dakota. Because it appeared 
on the face of the documents that petitioner was a fugitive, the 
governor of the asylum state had no choice but to honor the 
demand. Despite the fact that defendant could have been 
extradited under § 29-734, the fact is that extradition was 
sought under § 29-730. The misstatement as to his status as a 
fugitive in the extradition documents did not afford petitioner 
his right under the Uniform Criminal Extradition Act to have 
the question of whether he should be extradited from the 
asylum state properly determined by the governor of that state 
and, therefore, requires that he be dismissed from custody. See 
Dutil v. Rice, 34 Conn. Supp. 78, 376 A.2d 1119 (1977). 

It should be noted that the Supreme Court of South Dakota 
has also held that one who was not present in the demanding 
state when crimes were said to have been committed there 
cannot be extradited as one who committed an act intentionally 
resulting in a crime in the demanding state if he is incorrectly 
named as a fugitive from that state in the extradition 
documents. Ex parte Kaufman, 73 S.D. 166, 39 N.W.2d 905 
(1949). See, also, In re Ropp, 149 Vt. 269, 541 A.2d 86 (1988); 
State v. Reinke, 398 N.W.2d 53 (Minn. App. 1986); State ex rel. 
Walker v. Ramsey Cty. Dist. Ct., 368 N.W.2d 28 (Minn. App. 
1985). 

This cause is remanded with directions to the district court to 
release petitioner from custody. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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STATE OF NEBRASKA, APPELLEE, V. RANDALLS. WHITMORE, 
APPELLANT. 
469 N.W.2d 527 


Filed May 10, 1991. No. 90-495. 


1. Postconviction: Proof: Appeal and Error. A defendant seeking postconviction 
relief has the burden of establishing the basis for such relief, and the findings of 
the trial court will not be set aside unless they are clearly wrong. 

2. Effectiveness of Counsel: Proof. A defendant has the burden of demonstrating 
ineffective assistance of counsel. 

3. Postconviction. One moving for postconviction relief must allege facts which, if 
proved, constitute a denial or violation of his or her rights under the Nebraska or 
federal Constitution, causing the judgment against the movant to be void or 
voidable. 

4. Criminal Law: Effectiveness of Counsel: Conflict of Interest. In criminal 
proceedings, a defendant’s right to effective counsel includes a lawyer’s 
representation free from conflicting interests. 

5. Effectiveness of Counsel: Conflict of Interest: Words and Phrases. “Conflict of 
interest” designates a situation in which regard for one duty tends to lead to 
disregard of another; a conflict of interest places a defense attorney in a 
situation inherently conducive to divided loyalties. 

6. Postconviction: Appeal and Error. A motion for postconviction relief cannot be 
used as a substitute for an appeal or to secure a further review of issues already 
litigated on direct appeal or which were known to the defendant and counsel at 
the time of the trial and which were capable of being raised, but were not raised, 
in the defendant’s direct appeal. 

. The purpose of affording postconviction relief is not to permit 
the defendant endless appeals on matters already decided. Rather, the purpose is 
to correct errors of constitutional proportion which could not otherwise be 
raised on direct appeal, such as ineffectiveness of counsel who brought the direct 
appeal. 

8. Effectiveness of Counsel: Appeal and Error. Where appellate counsel’s 
performance is not constitutionally ineffective, there is no inequity in requiring 
defendant to bear the risk of attorney error that results in a procedural! default. 

9. Appeal and Error. Absent plain error, where an issue is raised for the first time in 
this court, it will be disregarded inasmuch as the court whose judgment is being 
reviewed cannot commit error regarding an issue never presented and submitted 
for disposition. 


Appeal from the District Court for Douglas County: PAuL J. 
HICKMAN, Judge. Affirmed. 


Jerry L. Soucie for appellant. 
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Robert M. Spire, Attorney General, and Terri M. Weeks for 
appellee. 


HasTINGs, C.J., WHITE, CAPORALE, SHANAHAN, and 
FAHRNBRUCH, JJ., and COLWELL, D.J., Retired. 


FAHRNBRUCH, J. 

Randall S. Whitmore appeals from an order of the district 
court for Douglas County denying him postconviction relief 
upon his contention that his lawyer at trial and his other lawyer 
at sentencing had a conflict of interest arising from their 
representation of a codefendant. 

Whitmore, who was convicted of five felony violations of 
Nebraska’s controlled substance act, sought postconviction 
relief under Neb. Rev. Stat. §§ 29-3001 et seq. (Reissue 1989). 

Because Whitmore had different lawyers upon his direct 
appeal and the conflict issues could have been raised at that 
time, we affirm. 

A defendant seeking postconviction relief has the burden of 
establishing the basis for such relief, and the findings of the trial 
court will not be set aside unless they are clearly wrong. State v. 
Britt, 237 Neb. 163, 465 N.W.2d 466 (1991); State v. Keithley, 
236 Neb. 631, 463 N.W.2d 329 (1990). See, also, State v. Carter, 
236 Neb. 656, 463 N.W.2d 332 (1990) (a defendant has the 
burden of demonstrating ineffective assistance of counsel). One 
moving for postconviction relief must allege facts which, if 
proved, constitute a denial or violation of his or her rights under 
the Nebraska or federal Constitution, causing the judgment 
against the movant to be void or voidable. State v. Otey, 236 
Neb. 915, 464 N.W.2d 352 (1991); State v. Thomas, 236 Neb. 
553, 462 N.W.2d 862 (1990). In criminal proceedings, a 
defendant’s right to effective counsel includes a lawyer’s 
representation free from conflicting interests. State v. 
Schneckloth, 235 Neb. 853, 458 N.W.2d 185 (1990). “Conflict 
of interest” designates a situation in which regard for one duty 
tends to lead to disregard of another; a conflict of interest 
places a defense attorney in a situation inherently conducive to 
divided loyalties. State v. Reddick, 230 Neb. 218, 430 N.W.2d 
$42 (1988). 

This is the defendant’s second postconviction motion before 
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this court. Jurisdiction was denied in response to the first 
motion when the defendant was not in actual custody in 
Nebraska but, rather, in the Federal Bureau of Prisons. See 
State v. Whitmore, 234 Neb. 557, 452 N.W.2d 31 (1990). 
Whitmore now alleges that he has been released from federal 
custody and has been in the actual physical and legal custody of 
the Department of Correctional Services for the State of 
Nebraska continuously since August 26, 1989. This court will 
consider this as defendant’s first motion because the issues 
raised in the prior motion were not actually litigated. See State 
v. Svoboda, 199 Neb. 452, 259 N.W.2d 609 (1977) (for 
postconviction purposes, issues raised on direct appeal but 
disposed of procedurally were not “already litigated”). 

The core issue in Whitmore’s case relates to an admission by 
Whitmore of which the factual background is well described in 
his direct appeal: 

This admission had to do with the defendant’s ownership 
of certain keys which included keys to a 1971 brown 
Plymouth Valiant automobile and a toolbox located in the 
trunk. 

On November 23, 1981, the police searched that 
particular automobile, pursuant to a search warrant. The 
warrant had been issued on the strength of an affidavit 
which recited in substance that, according to informants, 
this particular automobile was used by the defendant and 
John White to cache illicit drugs, and which, although 
registered in the name of a fictitious Mark Salem, was 
nevertheless owned by the defendant. The search revealed 
several items which, upon analyzation, were found to be 
controlled substances. It was necessary for the State to 
somehow tie the defendant into the ownership or use and 
control of this automobile. ... 

On November 23, 1981, the police executed a search 
walrant permitting the search of the defendant’s person 
and the premises at 2722 North 64th Street. The premises 
were entered by way of the front door through a glass 
panel that had been kicked out. The defendant was placed 
under arrest, which was on the strength of probable cause, 
without the issuance of an arrest warrant. He was not 
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given Miranda warnings. 

Nevertheless, the officers asked the defendant if he was 
the owner of a specific set of keys found on the dresser in 
the room in which the defendant was located, and he 
answered that he was. Two of the keys were found to fit 
the trunk and door lock of the 1971 Valiant, and one fit a 
toolbox in the trunk. 

State v. Whitmore, 221 Neb. 450, 454, 378 N.W.2d 150, 153 
(1985). 

Further, the record reveals that a small vial containing 
cocaine was found in Whitmore’s pants, the question officers 
asked Whitmore was ruled a neutral question, and a fourth key 
opened White’s apartment. The purported ownership of the 
keys was used to connect Whitmore to the drugs. 

Whitmore now contends that his trial attorney, who 
represented both Whitmore and White, had an actual conflict 
of interest because the defendants had antagonistic defenses. 
The defense of each was claiming that the keys were owned by 
the other. The history of legal representation in this case is 
amply described in the district court’s order concerning 
Whitmore’s postconviction motion. 

The thrust of Defendant’s Motion is an alleged conflict 
of interest resulting from Attorney James M. Davis’ 
representation of the Defendant and one John White. 
Essentially the two had been charged with possession with 
the intent to deliver the same drugs. 

When the respective Informations were filed in 
January, 1982, Attorney Davis was retained by Defendant 
John White. Defendant Whitmore retained Attorney 
Ralph Smith. 


On June 21, 1984, and June 25, 1984, Defendant John 
White’s, case was tried to the Court by Mr. Davis without 
the intervention of a jury. The Court took the case under 
advisement and while same was under advisement, 
Defendant Whitmore appeared in Court with Attorney 
Davis on June 28, 1984. Attorney Smith was granted leave 
to withdraw and on motion of Attorney Davis, the 
Defendant Whitmore was granted leave to withdraw his 
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previous waiver of trial by jury. Jury trial was set for July 
9, 1984. A Miranda hearing was also held on June 28, 1984 
and ruled on July 6, 1984. 

There is no doubt but that White’s case was still under 
advisement when Defendant Whitmore’s trial commenced 
on July 9, 1984, or when it concluded by verdicts finding 
Defendant guilty of each charge and count on July 13, 
1984. 

On December 4, 1984, Defendant appeared for 
sentencing with Attorney J. William Gallup and was 
sentenced. 


Defendant hired new Counsel Taylor, Fabian, Thielen 
& Thielen to prosecute his appeal to the Supreme Court, 
and although the issue of conflict of interests was serious 
the issue of the conflict was not raised in or addressed by 
the Supreme Court in the direct appeal. 

Allegedly, Davis spoke with the trial judge, who responded 
that there would be no conflict by the time of trial, presumably 
because White was being tried first. Whitmore now claims that 
Davis, at the suppression hearing and trial, did not present 
evidence to rebut the State’s arguments that Whitmore 
possessed the cocaine in his pants or that he owned the keys. At 
the sentencing hearing Whitmore was represented by attorney 
Gallup, who Whitmore now alleges had an undisclosed conflict 
because he represented White at his preliminary hearing. The 
convictions were affirmed on direct appeal in State v. 
Whitmore, supra. Related cases are State v. Whitmore, White, 
and Henderson, 215 Neb. 560, 340 N.W.2d 134 (1983) (motion 
to suppress resulting in one-judge opinion later adopted by full 
court in State v. White, 220 Neb. 527, 371 N.W.2d 262 (1985)), 
and State v. Whitmore, 234 Neb. 557, 452 N.W.2d 31 (1990) 
(postconviction motion dismissed for lack of jurisdiction). 


On March 7, 1990, Whitmore filed this motion for _ 


postconviction relief. The district court for Douglas County 
denied the motion, finding that (1) “the issue of the conflict of 
interests involving attorney Davis was available to Defendant 
and his appellate Counsel for direct review by the Supreme 
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Court and that it should have been raised on direct review,” (2) 
“from the files and records that an evidentiary hearing is not 
required,” and (3) “there was a waiver of any infringement of 
the rights of the Defendant such that the judgment was neither 
void nor voidable under the Constitution of the State of 
Nebraska or the Constitution of the United States.” 

Whitmore assigns three errors: (1) Defendant was denied the 
right to effective and conflict-free representation, as 
guaranteed by the 6th and 14th amendments, because of his 
trial counsel’s simultaneous representation of the adverse 
interest of the codefendant; (2) the trial court erred in failing to 
conduct a hearing on the issue of conflict of interest despite 
being aware and on notice that special circumstances existed 
indicating that a conflict of interest existed in regard to the joint 
representation; and (3) the trial court erred in failing to grant an 
evidentiary hearing on defendant’s motion for postconviction 
relief. 

Although the issues are adequately presented, this court need 
not address the merits of Whitmore’s motion. This court has 
consistently applied the procedural bar rule whereby “ ‘[a] 
motion for postconviction relief cannot be used to secure review 
of issues which were or could have been litigated on direct 
appeal, no matter how those issues may be phrased or 
rephrased.’ ” State v. Otey, 236 Neb. 915, 926, 464 N. W.2d 352, 
360 (1991), quoting State v. Nearhood, 233 Neb. 767, 448 
N.W.2d 399 (1989). See, State v. Schneckloth, 235 Neb. 853, 
458 N.W.2d 185 (1990) (where defendant had opportunity to 
present a defense antagonistic to his codefendants and failed to 
do so, the procedural bar rule applies); State v. Cole, 224 Neb. 
10, 395 N.W.2d 532 (1986); State v. Cole, 207 Neb. 318, 298 
N.W.2d 776 (1980) (although an assigned error on 
postconviction may raise a constitutional question, it is still 
subject to the rule that where an issue is known to the defendant 
at trial and he fails to raise it in his direct appeal, the issue is 
waived). See, also, U.S. ex rel. Henderson v. Thieret, 671 F. 
Supp. 1193 (N.D. Ill. 1987), aff’d 859 F.2d 492 (7th Cir. 1988), 
cert. denied, Henderson v. Greer, 490 U.S. 1009, 109 S. Ct. 
1648, 104 L. Ed. 2d 163 (1989) (alleged ineffectiveness of 
counsel at pretrial proceedings, at trial, and at sentencing could 
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have been presented on direct appeal, and failure to do so was 
procedural default which barred review in federal habeas 
corpus proceeding). 

A motion for postconviction relief cannot be used as a 
substitute for an appeal or to secure a further review of issues 
already litigated on direct appeal or which were known to the 
defendant and counsel at the time of the trial and which were 
capable of being raised, but were not raised, in the defendant’s 
direct appeal. State v. El-Tabech, 234 Neb. 831, 453 N.W.2d 91 
(1990). The purpose of affording postconviction relief is not to 
permit the defendant endless appeals on matters already 
decided. Rather, the purpose is to correct errors of 
constitutional proportion which could not otherwise be raised 
on direct appeal, such as ineffectiveness of counsel who 
brought the direct appeal. State v. Pope, 218 Neb. 361, 355 
N.W.2d 216 (1984). 

Clearly, Whitmore could have raised the issue of conflict of 
interest by his trial attorney on direct appeal. At his direct 
appeal, Whitmore was represented by attorneys Fabian and 
Thielen, different counsel than he had at trial. Thus, this court 
is not faced with the problem whereby trial counsel and 
appellate counsel are identical. See, Hopkinson v. Shillinger, 
866 F.2d 1185 (10th Cir. 1989) (habeas petitioner’s failure to 
present argument as to ineffectiveness of trial counsel to state 
supreme court on direct appeal does not bar consideration of 
claim in habeas corpus proceeding where trial counsel also 
represented petitioner on direct appeal); Riner v. Owens, 764 
F.2d 1253 (7th Cir. 1985), cert. denied 475 U.S. 1055, 1068S. Ct. 
1282, 89 L. Ed. 2d 589 (1986) (identity of trial and appellate 
counsel can constitute sufficient “cause” to meet the first 
element of the “cause and prejudice standard” for federal 
habeas corpus review). Cf. State v. Moore, 235 Neb. 955, 458 
N.W.2d 232 (1990) (except in the most unusual of cases, for a 
question of constitutionality to be considered on appeal, it must 
have been properly raised in the trial court; if not so raised, it 
will be considered to have been waived). Furthermore, even 
with new counsel in this appeal for postconviction relief, 
Whitmore has not assigned as error that his direct appeal 
counsels’ oversight amounted to ineffective assistance of 
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counsel. See Murray v. Carrier, 477 U.S. 478, 106 S. Ct. 2639, 
91 L. Ed. 2d 397 (1986) (where appellate counsel’s performance 
is not constitutionally ineffective, there is no inequity in 
requiring defendant to bear the risk of attorney error that 
results in a procedural default). 

There is no question that Whitmore knew of the conflict of 
interest at the time of his direct appeal. As early as February 22, 
1984, in a hearing on the State’s motion to consolidate, attorney 
Davis, with Whitmore present, objected to the consolidation, 
stating that “there’s a probability of antagonistic defenses.” 
Davis told the court that because the defendants were charged 
with possession of the same controlled substances, a 
determination would have to be made as to who exercised 
dominion and control over the contraband. Smith, Whitmore’s 
own attorney at the time, concurred in the objection. In three 
affidavits attached to the motion for postconviction relief, 
Whitmore, Mary Whitmore, and Julie Davis state that when 
visiting attorney Gallup within a few weeks after the trial, 
which was concluded by jury verdicts on July 13, 1984, they 
were advised that there was a serious conflict of interest on the 
part of attorney Davis. It would appear that Gallup’s advice 
was given in time to raise the conflict issue in Whitmore’s direct 
appeal. Whitmore was not sentenced until December 4, 1984. 
This court takes judicial notice that Whitmore’s direct appeal 
brief, which is the vehicle for claiming errors at trial, was not 
filed until April 30, 1985, and that the cause was not argued 
before this court until September 19, 1985. 

Whitmore also raises the argument that his sentencing 
counsel had a conflict of interest. However, no such argument 
was raised at the district court hearing on this motion. Absent 
plain error, where an issue is raised for the first time in this 
court, it will be disregarded inasmuch as the court whose 
judgment is being reviewed cannot commit error regarding an 
issue never presented and submitted for disposition. Norquay 
v. Union Pacific Railroad, 225 Neb. 527, 407 N.W.2d 146 
(1987). Even if Whitmore’s argument had been raised in the 
district court below, it also would fall prey to the procedural 
bar. The same is true of the second and third assignments of 
error. The judgment of the district court is affirmed. 

AFFIRMED. 
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TERRY STAMAN, APPELLANT, V. YEAGER & YEAGER, P.A., AN 
UNINCORPORATED PROFESSIONAL ASSOCIATION, ET AL., APPELLEES. 
469 N.W.2d 532 


Filed May 17, 1991. No. 88-713. 


1. Judgments: Appeal and Error. The trial court’s order will be sustained if it 
reaches the correct result even if a wrong reason is assigned. — 

2. Attorney and Client. An attorney’s duty arises when the attorney accepts 
employment and impliedly agrees to use such skill, prudence, and diligence as 
lawyers of ordinary skill and capacity commonly possess and exercise in the 
performance of the tasks which they undertake. 

3. Attorney and Client: Negligence. The negligence of counsel must affect the 
viability of the client’s interest and be shown to do so. 


Appeal from the District Court for Box Butte County: 
RosBerT R. Moran, Judge. Affirmed. 


Robert G. Pahlke, of Van Steenberg, Chaloupka, Mullin, 
Holyoke, Pahlke, Smith, Snyder & Hofmeister, for appellant. 


Fredric H. Kauffman and David A. Barron, of Cline, 
Williams, Wright, Johnson & Oldfather, for appellees. 


WHITE, CAPORALE, SHANAHAN, GRANT, and FAHRNBRUCH, 
JJ., and CoLwELL, D.J., Retired. 


WHITE, J. 

This is an appeal from the granting of a motion for judgment 
notwithstanding the verdict in a legal malpractice action. The 
plaintiff appeals to this court. 

An extended recitation of the path this litigation followed is 
necessary for an understanding of the issues presented to us for 
decision. The appellant, Terry Staman, a resident of Crawford, 
Nebraska, began working for the Burlington Northern 
Railroad in 1980. In 1981, Staman began to experience 
respiratory problems and, in June 1982, injured an elbow in a 
fall at work. 

In late 1983, the appellees Louis Jungbauer and Yeager & 
Yeager, PA. (Yeager), an attorney and his law firm whose 
members are licensed to practice law in Minnesota but not in 
Nebraska, through agents (runners), solicited the appellant to 
retain the firm to represent him in a claim against Burlington. A 
lawsuit was filed against Burlington by Yeager on January 30, 


134 238 NEBRASKA REPORTS 


1985, seeking damages for Staman’s respiratory problems 
arising froma single incident of January 20, 1984. 

Subsequently, in the fall of 1985, Yeager was discharged and 
the firm of Van Steenberg, Chaloupka, Mullin, Holyoke, 
Pahlke, Smith, Snyder & Hofmeister of Scottsbluff, Nebraska, 
was retained by appellant. A series of amended petitions were 
filed. The essential charge in the last petition is the recitation of 
medical problems as a result of a series of exposures to noxious 
substances during Staman’s employment, instead of the single 
incident alleged in the original petition. The object of the 
petition amendments was to raise the issue of a safe workplace 
and to accurately reflect the effect of exposure to noxious 
substances on Staman’s asthmatic condition. 

Burlington’s answer raised a statute of limitations defense. A 
separate trial on that issue was held, resulting in an 
interlocutory decision that Staman’s claim against the railroad 
accrued in December 1983 and was not barred by the 3-year 
statute of limitations. Appellant’s new counsel considered that 
the court’s decision, although favorable, was questionable, 
possibly wrong, and difficult to defend on appeal. 

Before trial was scheduled to begin, appellant’s new counsel 
negotiated a settlement of $361,000 from Burlington and the 
petition was dismissed. Thereafter, Staman filed this action 
against Yeager, alleging a disability arising from his exposure to 
noxious Odors in the course of his employment with Burlington. 
The petition further urged that Yeager failed to investigate 
Staman’s complaints and that a full nonnegligent investigation 
would have discovered a series of exposures to harmful 
substances and would not therefore have averred a single 
incident in the original petition. To rectify this oversight and 
disclose the earlier exposures, appellant’s new counsel 
necessarily raised, in the minds of Burlington’s counsel, the 
possibility that the action was barred by the statute of 
limitations. Staman asserted that the subsequent decision of the 
trial court holding the action not to be barred did not remove 
the damage done to the value of the case by settlement. 

At trial, the court directed the jury to find Yeager and 
Jungbauer guilty of legal negligence and to find Burlington was 
also negligent and the proximate cause of the injuries and 
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damages to Staman. The jury found the total damages to 
Staman to be $1,403,000. The previous substantial settlement 
with Burlington was deducted from the total, and a judgment 
of $1,044,051.06 was entered for Staman. 

A motion for judgment notwithstanding the verdict and, 
alternatively, a motion for new trial, consisting of some 35 
alleged errors during the trial, was filed by the defendants. 
Fortunately, the court did not pass on the individual errors, but 
sustained the motion for judgment notwithstanding the verdict. 
In its order the court, dismissing the petition, observed as 
follows: 

The court concludes that the law does recognize the 
existence of a cause of action for negligent impairment of 
the value of a lawsuit that has been settled. However, in 
this case, the value of the underlying lawsuit was not 
impaired even though it was negligently investigated. The 
negligent investigation was not a proximate cause of any 
damage to the plaintiff. The plaintiff’s underlying claim 
for damages against the Burlington Northern (“BN”) as a 
result of occupational disease was ultimately pleaded 
properly in the underlying lawsuit, and the court in that 
action determined that the underlying claim was not 
barred by the statute of limitations. This ruling cut off the 
effect of any attorney negligence so that as a matter of law 
the plaintiff has no cause of action for legal malpractice. 
The motion of the defendants for summary judgment 
should have been sustained. 

Although the appellant assigns a number of errors relating to 
the trial court’s volunteered comments concerning the necessity 
of the granting of a new trial, since the trial court did not grant a 
new trial, we will consider only the propriety of the action that 
the trial court did take, i.e, the granting of the motion to 
overturn the verdict and the subsequent dismissal of the 
petition. 

Assuming, as the trial court directed the jury to find, that 
Yeager indeed failed to adequately investigate the basis of the 
claim and thus sloppily pled a cause of action inconsistent with 
the facts, according to the record before us the negligence was 
not fatal. We do not havea judicial determination of the statute 
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of limitations bar; indeed, we have a determination to the 
contrary. The appellant does not allege in this court that the 
trial court in the Burlington case was wrong, nor did he so allege 
in the petition in this case. 

We are not called on to review a finding of the bar or nonbar 
of the statute of limitations. Admittedly, a finding that the 
statute had run by reason of Yeager’s poor pleading would 
constitute actionable negligence. Bourke v Warren, 118 Mich. 
App. 694, 325 N.W.2d 541 (1982). Were we called on to do so, 
we would be at a severe loss to justify the court’s nonbar finding 
in view of our opinion released subsequent to the trial court’s 
determination. See Ward v. City of Alliance, 227 Neb. 306, 417 
N.W.2d 327 (1988). 

While we do not agree with the trial court’s holding that the 
interlocutory finding somehow proves fatal to Staman’s present 
cause of action, the trial court’s order will be sustained if it 
reaches the correct result, even if a wrong reason is assigned. 
See Millman v. County of Butler, 235 Neb. 915, 458 N.W.2d 
207 (1990). 

We are asked to hold that the psychological impact of a 
counsel’s mistake on opposing counsel justifies a cause of 
action against one’s own attorney, even though it is not 
established that the mistake indeed affected the viability of the 
plaintiff’s claim. In order for a plaintiff to recover against an 
attorney in a professional malpractice action, the plaintiff must 
prove the attorney’s employment, the attorney’s neglect of a 
reasonable duty, and that the negligence was the proximate 
cause of loss to the client. Stansbery v. Schroeder, 226 Neb. 
492, 412 N.W.2d 447 (1987), citing Wooddy v. Mudd, 258 Md. 
234, 265 A.2d 458 (1970). An attorney’s duty arises when the 
attorney accepts employment and “ ‘ “impliedly agrees to use 
such skill, prudence, and diligence as lawyers of ordinary skill 
and capacity commonly possess and exercise in the 
performance of the tasks which they undertake. .. .”’ ” 
Stansbery, supra at 496, 412 N.W.2d at 450. 

The negligence of counsel must affect the viability of the 
client’s interest and be shown to do so. Steele v. Smalley, 141 
Me. 355, 44 A.2d 213 (1945); Bourke v. Warren, supra. The 
mere perception by opposing counsel of a possible fatal error 


STATE v. GROVES 137 
Cite as 238 Neb. 137 


does not complete the causative chain. 
The judgment of the trial court is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. KEVIN R. GROVES, APPELLANT. 
469 N.W.2d 364 


Filed May 17, 1991. No. 90-282. 


1. Speedy Trial: Waiver. The primary burden is upon the State to bring the accused 
person to trial within the time provided by law, and if he is not brought to trial 
within that time, he is entitled to an absolute discharge from the offense alleged 
in the absence of an express waiver or waiver as provided by statute. 

2. Speedy Trial: Proof. The State has the burden of proving that one or more of the 
excluded periods of time under Neb. Rev. Stat. § 29-1207(4) (Reissue 1989) are 
applicable if the defendant is not tried within 6 months of the filing of the 
information in a criminal action. 


Appeal from the District Court for Douglas County: J. 


PaTRICK MULLEN, Judge. Reversed and remanded with 
directions. 


Thomas M. Kenney, Douglas County Public Defender, and 
Brian S. Munnelly for appellant. 


Robert M. Spire, Attorney General, and Kenneth W. Payne 
for appellee. 


HastIncs, C.J., WHITE, CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ., and CoLWELL, D.J., Retired. 


GRANT, J. 

Defendant, Kevin R. Groves, was arrested on December 22, 
1988, and taken into custody. A complaint charging defendant 
with the crime of possession of a controlled substance, 
methamphetamine, in violation of Neb. Rev. Stat. § 28-416(3) 
(Cum. Supp. 1988), was filed in the county court for Douglas 
County on December 23, 1988. Defendant, with counsel, 
appeared before the county court, and on December 23 the 
court signed an “Order of Release from Custody” conditioned 
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on the defendant’s execution of an appearance bond and the 
deposit of 10 percent of $10,000 in cash. Defendant 
acknowledged he understood the “conditional release.” 
Preliminary hearing was set for January 9, 1989. 

Defendant appeared with counsel for the preliminary 
hearing. No record of that hearing is in the record before us, but 
the transcript shows that defendant was bound over to district 
court for trial. On January 9, 1989, in county court, defendant 
signed an appearance bond, which provided in part: 

I acknowledge that I’ve been charged with the offense 
of Possession of Controlled Substance [handwritten] and 
in consideration of my release from custody agree to 
appear in the County Court of said County on Jan. 19 
1989, at 9 A.M. [date and time handwritten] and 
thereafter as directed by the Court, to answer the charges 
against me. In the event that the offense charged is a 
felony, and I am bound over to the District Court upon 
preliminary hearing, I further agree to appear in the 
District Court of said County forthwith or as so ordered, 
which court shall then have jurisdiction. 

After his signature, defendant wrote his address, “8402 
Blondo.” 

On January 10, 1989, an information was filed in the district 
court charging the same crime set out in the complaint. On 
January 19, 1989, the district court made the following docket 
entry: “Defendant failed to appear, Clerk of Court directed to 
issue capias for the arrest of the defendant.” The same day, a 
capias was issued, and on April 24, 1989, defendant was taken 
into custody by the sheriff. 

On June 7, 1989, defendant was arraigned and pled not 
guilty. The court’s docket entry also showed, “Cause set for 
trial to the next jury panel or as soon thereafter as it may be 
reached.” 

On August 18, 1989, defendant filed a motion in the district 
court “for an order granting him an absolute discharge from 
the offense charged in the information . . . for the reason that 
more than six (6) months has expired since the filing of the 
information and none of the periods of exclusion contained in 
§ 29-1207, R.R.S. 1943 are applicable... .” On August 30, 
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1989, defendant filed a motion seeking a continuance of the 
trial, which motion was granted by the trial court on the same 
day. 

On January 3, 1990, a hearing was held in the district court 
on defendant’s motion for discharge. On January 30, 1990, the 
court entered an order denying defendant’s motion for 
discharge. On February 14, 1990, defendant waived a jury trial 
and stipulated the case could be tried by the trial judge on 
stipulated police reports. Defendant was found guilty and on 
March 1, 1990, was sentenced to 1 to 2 years, concurrent with 
any other sentence already imposed. The bill of exceptions 
shows that defendant was previously sentenced on the same 
day, on other charges, to 2 to 4 years in prison plus an additional 
13 months. Defendant timely appealed his conviction in this 
case. 

In this court, defendant assigns a single error: The trial court 
erred in not sustaining defendant’s motion to dismiss “for the 
State’s failure to bring him to trial within six months after the 
information was filed... .” 

Neb. Rev. Stat. § 29-1207 (Reissue 1989) provides: 

(1) Every person. . . informed against for any offense 
shall be brought to trial within six months, and such time 
shall be computed as provided in this section. 

(2) Such six-month period shall commence to run from 
the date .. . the information [is] filed. 


(4) “The following periods shall be excluded in 
computing the time for trial: 


(d) The period of delay resulting from the absence or 
unavailability of the defendant... . 

Defendant contends that since the information was filed on 
January 10, 1989, the case against him had to be tried within 6 
months of that date. The time after August 30, 1989, cannot be 
counted in computing the time, since this delay resulted “froma 
continuance granted at the request . . . of the defendant.” 
§ 29-1207(4)(b). The time from the filing of the information 
(January 10, 1989) to the time of defendant’s filing of the 
motion for continuance (August 30, 1989) is the determinative 
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period. That period consists of 7 months 20 days, a time in 
excess of the 6-month limitation set out in § 29-1207. The State 
contends, however, that the time from the arraignment on 
January 19, 1989, to defendant’s arrest on April 24, 1989, must 
be excluded as “resulting from the absence or unavailability of 
the defendant,” as allowed by § 29-1207(4)(d). Thus, the sole 
issue before this court is whether, under the facts set out above, 
defendant had made himself unavailable for trial during the 
time from January 19 to April 24, 1989. The trial court 
determined that “[b]y his own actions the defendant rendered 
himself unavailable for trial for a period of 90 days within the 
six month period, i.e., the date from the time of his arraignment 
to the date of his arrest.” 

The problem in this case obviously stems from the use of a 
county court form which was not appropriate for use in this 
case unless properly modified. The form used did not reflect 
the facts before the county court. Those facts included the fact 
that defendant had been bound over after a preliminary 
hearing. Nonetheless, the defendant was specifically told in 
writing to appear in the county court on January 19, 1989, at 9 
a.m. Apparently, at 9 a.m. on January 19, 1989, defendant did 
not appear in district court, and a capias was issued for his 
arrest. There is no other evidence in the record before us, as 
there has been in previous similar cases, such as State v. 
McKenna, 228 Neb. 29, 421 N.W.2d 19 (1988), State v. Bennett, 
219 Neb. 601, 365 N.W.2d 423 (1985), and State v. Beck, 212 
Neb. 701, 325 N.W.2d 148 (1982). 

In McKenna, the defendant’s own testimony showed she was 
aware of where and when she was supposed to appear. 
Testimony of her counsel also added to the facts before the 
court in determining the extent of McKenna’s knowledge. In 
Bennett, Bennett’s trial counsel testified that she had told 
Bennett of the trial date. In Beck, a county judge testified as to 
his custom in advising defendants, and defendant’s counsel 
testified that he had been notified of a hearing, but had failed to 
reach the defendant. 

No such additional evidence was offered in this case. The 
record does not show that defendant’s counsel was in district 
court on January 19, 1989. No testimony from defendant, his 
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attorney, or the county judge handling this matter was offered. 
The bare record before us does not support the trial court’s 
finding that “{b]y his own actions the defendant rendered 
himself unavailable for trial... .’ Defendant was ordered 
specifically to appear in county court on a day certain. There is 
no evidence that he did not so appear. There is no evidence that 
defendant was ordered to appear on a day certain in district 
court. Defendant’s address, as shown on the bond, was known 
to the court. Defendant’s attorney was known to the court. The 
record does not show any information conveyed to defendant 
or his counsel as to a specific date for defendant’s appearance in 
district court. It should also be noted that there is nothing in the 
record to explain the delay between the time of defendant’s 
arrest on the capias issued herein and the expiration of the 
6-month period set out in § 29-1207. 

If the State is to complain of a defendant’s failure to appear 
at a certain time and place as ordered, the State must first 
obtain a court order directing defendant where and when to 
appear. The State cannot shift that burden by obtaining an 
order specifically directing the defendant to appear in the 
wrong place, and then contending that defendant should know 
the proper place to appear. If the State is to enforce a court’s 
written orders, those orders should be accurate. We stated in 
State v. Beck, supra at 704, 325 N.W.2d at 150: 

This court has previously held: “(T]he primary burden 
is upon the State to bring the accused person to trial within 
the time provided by law, and if he is not brought to trial 
within that time, he is entitled to an absolute discharge 
from the offense alleged in the absence of an express 
waiver or waiver as provided by statute.” State v. Bolton, 
(210 Neb. 694, 697, 316 N.W.2d 619, 621 (1982)]; State v. 
Kinstler, 207 Neb. 386, 299 N.W.2d 182 (1980). 

The State also has the burden of proving that one or more of the 
excluded periods of time under § 29-1207(4) are applicable if 
the defendant is not tried within 6 months of the filing of the 
information in a criminal action. State v. Johnson, 201 Neb. 
322, 268 N. W.2d 85 (1978). 

The State has failed to meet its burden of proof under State 
v. Beck, supra, and State v. Johnson, supra. Defendant’s 


142 238 NEBRASKA REPORTS 


conviction is not legal and must be set aside. The judgment is 

reversed, and the cause is remanded to the district court with 

directions to dismiss the charge against defendant in this case. 
REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. PHILLIP A. ALLISON, 
APPELLANT. 
469 N.W.2d 360 


Filed May 17,1991. No. 90-340. 


1. Convictions: Appeal and Error. In determining the sufficiency of the evidence to 
support a finding of guilt in a criminal case, the Supreme Court does not resolve 
conflicts in the evidence, determine the plausibility of explanations, or weigh the 
evidence. Those matters are for the finder of fact, whose findings must be 
sustained if, taking the view most favorable to the State, there is sufficient 
evidence to support them. 

2. Verdicts: Appeal and Error. On a claim of insufficiency of evidence, the 
Supreme Court will not set aside a guilty verdict in a criminal case where such 
verdict is supported by relevant evidence. Only where evidence lacks sufficient 
probative force as a matter of law may the Supreme Court set aside a guilty 
verdict as unsupported by evidence beyond a reasonable doubt. 

3. Criminal Law: Self-Defense. The use of deadly force is justifiable when the 
actor believes that such force is necessary to protect himself against death or 
serious bodily harm unless the actor knows that he can avoid the necessity of 
using such force with complete safety by retreating. 

4. Criminal Law: Self-Defense: Words and Phrases. Deadly force is force which 
the actor uses with the purpose of causing or which he knows to create a 
substantial risk of causing death or serious bodily harm. Purposely firing a 
firearm in the direction of another person or at a vehicle in which another person 
is believed to be constitutes deadly force. 

5. Criminal Law: Self-Defense. A person using force to protect himself may 
estimate the necessity of such use of force under the circumstances as he believes 
them to be when the force is used. 

6. Criminal Law: Self-Defense: Evidence. Evidence of the victims’ violent or 
aggressive behavior which occurred 4 months after the defendant shot the 
victims was not relevant to the circumstances as the defendant believed them to 
be at the time he shot the victims. 


Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Affirmed. 
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Thomas M. Kenney, Douglas County Public Defender, and 
Brian S. Munnelly for appellant. 


Robert M. Spire, Attorney General, and Denise E. Frost for 
appellee. 


HastTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


BOSLAUGH, J. 

The defendant, Phillip A. Allison, was charged with one 
count of first degree assault, two counts of second degree 
assault, and three counts of use of a firearm to commit a felony. 
The first degree assault involved the shooting of Eric Meeks. 
The second degree assault counts involved the shooting of 
Michael Suggs and Kelly R. Hollingsworth. 

A jury convicted the defendant of both counts of second 
degree assault and two counts of use of a firearm to commit a 
felony. The defendant was found not guilty of first degree 
assault and the third count of use of a firearm to commit a 
felony. On appeal, the defendant claims that the evidence was 
insufficient to sustain his convictions, that the trial court erred 
by sustaining the State’s motion in limine, and that the 
sentences imposed are excessive. 

In the late hours of Sunday, June 25, 1989, a large gathering 
of youths took place at the 7 Eleven store at 42nd Street and 
Ames Avenue in Omaha, Nebraska. The defendant was present 
at this location with his sister, two of his cousins, and his sister’s 
boyfriend. There was another group of youths consisting of 
Suggs, his sister and brother, Hollingsworth, Meeks, Brian 
Keith Anderson, and Keith Ward. The young men in the latter 
group belong to an organization known as the Vice Lords. 

The defendant did not know any of the members of the Suggs 
group, and the members of the Suggs group did not know the 
defendant prior to the night in question. 

The defendant had recently moved to Omaha from Atlanta 
and, prior to the evening in question, had a run-in with 
members of the “Bloods” gang. At that time they had damaged 
his car and threatened his life. Because of those threats, the 
defendant carried a loaded handgun, which he had in his 
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possession on the night of June 25, 1989. 

While the members of each group were visiting with each 
other, the defendant’s cousin Tyresa Ritchie went over to the 
Suggs group because she wanted to learn the Vice Lords 
handshake. When she returned, the young men in the Suggs 
group started “throwing up” Vice Lords signs and saying Vice 
Lords sayings indicating that the area was Vice Lords territory. 
Tyresa told the defendant this behavior was directed at him. 

The defendant testified that Suggs threatened him and said 
that if he wanted to get the “gat,” he could get the gat, meaning 
he could get the gun. Then, Ward pulled out a gun, after which 
the defendant pulled out his gun, asking “what’s up.” At that 
point, Meeks lunged at the defendant, and the defendant shot 
him. 

After he had shot Meeks, the defendant ran toward 
Hollingsworth’s car. He shot into the car because he thought he 
saw Suggs reaching under the seat for something and assumed it 
was a gun. Both Suggs and Hollingsworth were hit by the 
defendant’s gunshots. 

The defendant claims that the trial court erred in sustaining 
the State’s motion in limine, which prohibited the defendant 
from introducing evidence of turbulent or aggressive behavior 
by the victims that occurred 4 months after the shooting. The 
defendant asserts the evidence was admissible in order to 
corroborate the defendant’s reasonable belief that deadly force 
was necessary on the night in question to protect himself against 
death or serious bodily harm. He argues the evidence was 
relevant to justify the type of force the defendant believed was 
necessary for the purpose of protecting himself the night of the 
shooting. 

Neb. Rev. Stat. § 28-1409 (Reissue 1989) describes the use of 
force permissible in order to protect oneself. As it relates to this 
case, § 28-1409(4) provides that the use of deadly force is 
justifiable when the actor believes that such force is necessary to 
protect himself against death or serious bodily harm; however, 
deadly force is not justifiable if “[t]he actor knows that he can 
avoid the necessity of using such force with complete safety by 
retreating... .” Deadly force is defined as 

force which the actor uses with the purpose of causing or 
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which he knows to create a substantial risk of causing 
death or serious bodily harm. Purposely firing a firearm 
in the direction of another person or at a vehicle in which 
another person is believed to be constitutes deadly force. 
Neb. Rev. Stat. § 28-1406(3) (Reissue 1989). A person using 
force to protect himself may estimate the necessity of such use 
of force “under the circumstances as he believes them to be 
when the force is used.” (Emphasis supplied.) § 28-1409(5). 

Relevant evidence is evidence which has any tendency to 
make the existence of any fact that is significant to the outcome 
of the action more probable or less probable than it would be 
without the evidence. Neb. Evid. R. 401, Neb. Rev. Stat. 
§ 27-401 (Reissue 1989). “Neb. Evid. R. 402 permits the 
admission of relevant evidence only. . . . To be relevant, 
evidence must be rationally related to an issue by a likelihood, 
not a mere possibility, of proving or disproving an issue to be 
decided.” State v. Lonnecker, 237 Neb. 207, 210, 465 N.W.2d 
737, 740-41 (1991). 

In this case, the issue was whether under the circumstances as 
the defendant believed them to be at the time of the shooting the 
defendant was justified in employing deadly force to protect 
himself. Evidence of the victims’ violent or aggressive behavior 
which occurred 4 months after the defendant shot the victims 
was not relevant to the circumstances as the defendant believed 
them to be the night he shot the victims. Accordingly, the trial 
court did not err in sustaining the State’s motion in limine. 

Citing to the statutes discussed above regarding justification 
for use of force and to NJI 14.33, the defendant contends that 
the evidence was insufficient to support the jury’s verdicts 
because the evidence is clear that the defendant was justified in 
the force he used. This argument is without merit. 

At the time that the defendant shot the victims, he did not 
know them. The circumstances as the defendant believed them 
to be at the time of the shooting show that the Suggs group was 
making gang signals and threats directed at the defendant and 
that Suggs said something about getting a gun. This made the 
defendant nervous; however, he did not leave the scene. After 
the defendant saw Ward pull out a pistol, he drew his own gun, 
asking “what’s up,” at which time Meeks lunged at the 
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defendant, and the defendant shot him. 

After the defendant shot Meeks, the defendant ran toward 
Hollingsworth’s car. He shot into the car because he thought he 
saw Suggs reaching under the seat for something and assumed it 
was a gun. 

As to whether the defendant was justified in using deadly 
force by shooting into the car, the evidence is that the defendant 
was not surrounded by members of the Suggs group, and there 
was nothing to prevent him from retreating or entering the 
store. No witness saw Suggs with a gun, and no one saw guns 
coming from the car, including the defendant. 

In determining the sufficiency of the evidence to 
support a finding of guilt in a criminal case, the Supreme 
Court does not resolve conflicts in the evidence, 
determine the plausibility of explanations, or weigh the 
evidence. Those matters are for the finder of fact, whose 
findings must be sustained if, taking the view most 
favorable to the State, there is sufficient evidence to 
support them. 

(Syllabus of the court.) State v. Cogswell, 237 Neb. 769, 467 
N.W.2d 680 (1991). 

On a claim of insufficiency of evidence, the Supreme 
Court will not set aside a guilty verdict in a criminal case 
where such verdict is supported by relevant evidence. Only 
where evidence lacks sufficient probative force as a matter 
of law may the Supreme Court set aside a guilty verdict as 
unsupported by evidence beyond a reasonable doubt. 

Id. 

The evidence in this case, when examined in the light most 
favorable to the State, shows that the defendant could have 
avoided shooting into the car by retreating from the scene. He 
was not justified in that use of deadly force, and his argument 
to the contrary is without merit. 

The defendant also argues that the evidence was insufficient 
for a conviction of second degree assault against Suggs because 
Suggs’ testimony regarding his injury was so lacking in 
probative force that it cannot be said as a matter of law that the 
evidence supports a finding a guilt beyond a reasonable doubt. 

The elements of second degree assault as applied to this case 
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are bodily injury to another person caused knowingly, 
intentionally, or recklessly by the defendant’s use of a 
dangerous instrument. See Neb. Rev. Stat. § 28-309 (Reissue 
1989). Suggs testified that he was shot and injured and that he 
had a scar from the wound. The defendant admitted that he 
shot into the car. 

The defendant is asking this court to pass on the credibility of 
the witnesses. This is not the province of the Supreme Court, 
but, rather, the province of the fact finder. See State v. Johns, 
233 Neb. 477, 445 N.W.2d 914 (1989). The evidence supports 
the jury’s conviction of the defendant for second degree assault 
against Suggs. 

Finally, the defendant argues that the sentences imposed are 
excessive. The trial court sentenced the defendant to terms of 20 
months’ to 4 years’ imprisonment, to be served concurrently, 
for the assault convictions and to concurrent terms of 2 to 4 
years on the use of a firearm convictions. The sentences for the 
use of a firearm convictions run consecutively to the sentences 
for the assault convictions. 

Second degree assault is a violation of § 28-309 and is a Class 
IV felony. It is punishable by imprisonment for up to 5 years, a 
$10,000 fine, or both. Neb. Rev. Stat. § 28-105 (Reissue 1985). 

Use of a firearm in the commission of a felony is a Class III 
felony distinct from any accompanying felony, and a sentence 
for it must be consecutive to the sentence for any accompanying 
felony. Neb. Rev. Stat. § 28-1205(2) and (3) (Reissue 1989). A 
Class III felony is punishable by imprisonment for a minimum 
of 1 year and a maximum of 20 years, a $25,000 fine, or both. 
§ 28-105. 

As we have stated many times, “a sentence imposed within 
the statutory limits will not be disturbed on appeal in the 
absence of an abuse of discretion by the trial court.” State v. 
Cogswell, supra at 772, 467 N.W.2d at 682. The crimes involved 
in this case were violent and senseless. The sentences imposed 
were within the statutory limits and were not an abuse of 
discretion. 

The judgment is affirmed. 

AFFIRMED. 
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IN RE INTEREST OF LARRY DICKSON, ALLEGED TO BE A MENTALLY 
ILL DANGEROUS PERSON. 
STATE OF NEBRASKA, APPELLEE, V. LARRY DICKSON, APPELLANT. 
469 N.W.2d 357 


Filed May 17,1991. No. 90-1103. 


1. Mental Health: Pleadings: Proof: Evidence. Upon a filing of a petition by the 
county attorney declaring his or her belief that the subject of the petition is a 
mentally ill dangerous person, the mental health board must hold a hearing and 
determine by clear and convincing evidence that the subject of the petition is 
mentally ilt and dangerous. 

2. Mental Health: Proof: Evidence. The mental health board may order 
involuntary hospitalization or other treatment if it finds clear and convincing 
evidence exists that an individual is mentally ill and dangerous. 

3. Mental Health: Proof. Neb. Rev. Stat. § 83-1046 (Reissue 1987) provides that 
the care or treatment of a subject may be modified or stopped if any person 
shows that cause exists to stop or change the subject’s treatment. 

4. Mental Health: Proof: Evidence. When the State petitions to have an individual 
declared mentally ill and dangerous under Neb. Rev. Stat. § 83-1009 (Reissue 
1987), the State must prove by clear and convincing evidence that the individual 
poses a substantial risk of harm to others or to himself. 

: . Upon review of a commitment under Neb. Rev. Stat. 

§ 83-1046 (Reissue 1987), the State must prove by clear and convincing evidence 

that the individual remains mentally ill and dangerous. 


Appeal from the District Court for Hall County: WILLIAM 
H. RILEY, Judge. Affirmed. 


Martin G. Cahill, Chief Deputy Hall County Public 
Defender, for appellant. 


Susan M. Koenig, Chief Deputy Hall County Attorney, for 
appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


WHITE, J. 

Larry Dickson is currently incarcerated at the Lincoln 
Regional Center under the provisions of the Nebraska Mental 
Health Commitment Act, Neb. Rev. Stat. §§ 83-1001 et seq. 
(Reissue 1987). On December 19, 1986, the Hall County Mental 
Health Board (board) found Dickson to be a mentally ill 
dangerous person under the definition of § 83-1009(1) and 
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ordered him committed for treatment. It is alleged that Dickson 
caused the death of his mother, Delilah Dickson, by 
strangulation on January 7, 1984, while under a hypnosis- 
induced delusion that he had been authorized to kill her 
pursuant to a death warrant. Dickson was not tried for the 
homicide. 

On July 12, 1990, the board held a hearing pursuant to 
Dickson’s motion under § 83-1046 for review of his 
commitment. After hearing testimony from Dickson himself 
and from Dr. Charles Richardson, a psychiatrist who has cared 
for Dickson in the regional center since June 28, 1988, the 
board found that pursuant to § 83-1046 no cause had been 
shown that there no longer existed need for continued care or 
treatment of Dickson or that less restrictive treatment 
alternatives existed for him, and denied the motion for 
rehearing. Dickson timely appealed to the district court, which 
affirmed the findings of the board, stating that “[t]he Court 
finds that the subject failed to show cause no longer exists for 
commitment or that a less restrictive environment exists for a 
person committed as a mentally ill dangerous person... .” 

Dickson assigns as error the district court’s determination 
that the subject of the proceeding bears the burden of showing 
that he is no longer a mentally ill dangerous person and 
therefore eligible for release or a less restrictive form of 
treatment. 

Section 83-1009(1) defines a mentally ill dangerous person as 
a person who presents “[a] substantial risk of serious harm to 
another person or persons within the near future as manifested 
by evidence of recent violent acts or threats of violence or by 
placing others in reasonable fear of such harm.” 

Upon the filing of a petition by the county attorney declaring 
his or her belief that the subject of the petition is a mentally ill 
dangerous person, the mental health board must hold a hearing 
and determine by clear and convincing evidence that the subject 
of the petition is mentally ill and dangerous. See §§ 83-1024, 
83-1025, and 83-1035. The board may order involuntary 
hospitalization or other treatment if it finds such clear and 
convincing evidence exists. § 83-1037. Section 83-1046 provides 
that the care or treatment of the subject may be modified or 
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stopped if any person shows that cause exists to stop or change 
the subject’s treatment. 

These statutes do not expressly state which party bears the 
burden of initially proving that the subject of the petition is a 
mentally ill dangerous person, nor do they specify which party 
must show that cause no longer exists for the hospitalization or 
treatment of the subject. Dickson argues that the burden should 
be on the State to prove that he remains mentally ill and 
dangerous and thus subject to involuntary hospitalization. We 
agree. 

In Tulloch v. State, 237 Neb. 138, 465 N.W.2d 448 (1991), 
this court analyzed the statutes governing the commitment of 
persons acquitted of crimes because of insanity. Under Neb. 
Rev. Stat. § 29-3702 (Reissue 1989), at the expiration of the 
evaluation period, the court must find by clear and convincing 
evidence that the individual remains dangerous in order to 
continue holding him. We interpreted this statute to mean that 
the burden is on the State to prove by clear and convincing 
evidence that the individual remains dangerous. 

We adopt a similar interpretation of the burden of proof 
requirements of the Nebraska Mental Health Commitment 
Act. When the State petitions to have an individual declared 
mentally ill and dangerous under § 83-1009, it must prove by 
clear and convincing evidence that the individual poses a 
substantial risk of harm to others or to himself. It follows that 
upon review of the commitment under § 83-1046, the State 
must also prove by clear and convincing evidence that the 
individual remains mentally ill and dangerous. We interpret the 
“any person” language of § 83-1046 to require the State to 
show cause why the subject of the petition should remain 
incarcerated under the act. 

In this case, the district court was incorrect in its 
determination that Dickson had failed to show sufficient cause 
why he should be released from the regional center. The State 
was charged with that burden. However, the district court’s 
error proved harmless. 

We have reviewed the record of Dickson’s review hearing and 
find that despite the district court’s determination that Dickson 
did not show cause why he should be released, the State proved 
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by clear and convincing evidence that Dickson remains 
mentally ill and dangerous. Dickson testified on his own behalf 
and stated that he wanted to be released because he thought it 
was a good idea. He also stated that his delusional state was a 
result of being hypnotized by use of a strobe light; that the 
hypnosis had “expired” after 3 years, and he was fine now; and 
that the death of his mother was due to his hypnotized state and 
was not his fault. The State offered the testimony of Dr. 
Richardson, who stated numerous times that although 
Dickson’s condition had improved over the years, he still 
remained delusional concerning the cause and circumstances of 
his mother’s death. Richardson felt that Dickson had not yet 
accepted the fact that he was mentally ill, and in particular had 
not admitted that he was ill at the time he attacked his mother. 
Richardson also stated that he would not recommend releasing 
Dickson or placing him in a less restrictive setting, such as a 
“halfway” or transitional living situation, at this time. 

We find clear and convincing evidence in the record to 
support the State’s contention that Dickson remains mentally ill 
and dangerous. The district court’s error, placing the burden of 
proof on Dickson, in affirming the decision of the board was 
harmless. 

AFFIRMED. 


ROLAND F. WalITE, APPELLANT AND CROSS-APPELLEE, V.A. S. 
BATTIATO Co., INC., FORMERLY KNOWNASA. S. BATTIATO 
CONSTRUCTION Co., INC., A NEBRASKA CORPORATION, APPELLEE 
AND CROSS-APPELLANT, ANDA.S. BATTIATO, APPELLEE. 

469 N.W.2d 766 


Filed May 24, 1991. No. 89-005. 


1. Equity: Appeal and Error. In an appeal in equity this court tries factual 
questions de novo on the record. 

2. Appeal and Error. In actions at law, factual findings of the trial court in a 
jury-waived case have the effect of a jury verdict and will not be set aside unless 
clearly wrong. 
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3. Declaratory Judgments. Whether a declaratory judgment action is treated as an 
action at law or one in equity is to be determined by the nature of the dispute. 

4. Motions for New Trial: Appeal and Error. A motion for new trial on the basis of 
newly discovered evidence is addressed to the discretion of the trial court, and 
unless an abuse of discretion is shown, the trial court’s determination will not be 
disturbed. 

5. Motions for New Trial: Evidence: Proof. The proof in support of granting a 
motion for a new trial based on newly discovered evidence must show that such 
evidence was then available which neither litigant nor counsel could have 
discovered before by exercise of reasonable diligence. 

6. Employment Contracts: Wages: Words and Phrases. Where an employment 
agreement provides for the sharing of possible financial losses, sums collected 
under such a provision are not “benefits” which could be considered “wages” 
under Neb. Rev. Stat. § 48-1229(3) (Reissue 1984). 

7. Contracts. A written executory contract may be modified by the parties thereto 
at any time after its execution and before a breach has occurred, without any new 
consideration. 


Appeal from the District Court for Douglas County: 
DONALD J. HAMILTON, Judge. Affirmed. 


Richard A. DeWitt and Larry J. Steier, of McGill, Parsonage 
& Lanphier, P-C., for appellant. 


John R. Douglas, of Cassem, Tierney, Adams, Gotch & 
Douglas, for appellee A. S. Battiato Co. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


GRANT, J. 

Plaintiff-appellant, Roland F. Waite, and defendant- 
appellee A. S. Battiato Co., Inc. (the corporation), 
entered into an employment agreement in 1966. Among other 
things, this agreement provided for a yearly bonus to be paid to 
Waite and provided for a termination bonus to be paid to Waite 
when he left employment with the corporation. Waite left the 
corporation’s employ on July 31, 1987. Waite later filed suit 
against the corporation and A.S. Battiato (Battiato) for his 
yearly bonuses for the fiscal year ending March 31, 1987, and 
the short period from April 1 to July 31, 1987, and for his 
termination bonus. The two issues were bifurcated for trial to 
the district court for Douglas County. At the conclusion of 
plaintiff’s case on the yearly bonus issue, the court granted 
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Battiato’s motion to dismiss. No appeal was taken from that 
dismissal. Ultimately, judgment in the amount of $1,001 ,306.75 
as Waite’s termination bonus calculated under the employment 
agreement was entered in favor of Waite against the 
corporation, and judgment in the amount of $132,534.35 was 
entered in favor of Waite for yearly bonuses due Waite for the 
year ending March 31, 1987, and the “short year” ending July 
31, 1987. 

Waite has appealed from the court’s judgment on his claim 
for a termination bonus. The corporation does not cross-appeal 
from that judgment. Waite also appeals from the judgment on 
his claim for yearly bonuses on various grounds set out below. 
The corporation cross-appeals on various grounds, set out 
below, from the judgment on Waite’s claims for yearly bonuses. 
We affirm the judgment of the trial court in all respects. 

With regard to Waite’s appeal on the issue of the termination 
bonus, Waite assigns as error the actions of the trial court in (1) 
failing to grant Waite’s motion for new trial based on 
newly discovered evidence and (2) finding that “James Grove’s 
appraisals most accurately reflected the value of the subject 
properties” and adopting the values set out in those appraisals 
as the court’s findings. With regard to Waite’s appeal from the 
judgment entered on the yearly bonus issue, Waite assigns as 
error the actions of the trial court in (1) finding that his claim 
was not a claim for wages under Neb. Rev. Stat. § 48-1231 
(Reissue 1988) and (2) denying his motion for sanctions. 

On the termination issue, the corporation does not contend 
there was any error in the trial court proceedings. On the yearly 
bonus issue, the corporation assigns as error the actions of the 
trial court in (1) finding that the employment agreement 
between the parties was modified by the actions of the parties, 
(2) finding that the decisions of defendant’s board of directors 
relating to bonuses was not binding on Waite, (3) finding that 
certain expenditures were not to be considered in determining 
Waite’s bonus for the year ending March 31, 1987, (4) failing to 
find that the decision of the corporation’s independent 
accountants as to the computation of Waite’s bonus for the year 
ending March 31 was binding on Waite, and (5) “awarding 
Waite a bonus for the short year ending July 31, 1987.” As 
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stated above, we determine that none of the assignments of 
error raised by Waite or the corporation have merit. 

The record before us shows the following: Waite was hired by 
the corporation in 1950 as a laborer. He steadily rose through 
the corporation ranks, taking over responsibility for most of 
the corporation’s construction operations by the early 1960's. 
At that time, the chairman of the board, Battiato, relegated 
most of the construction business to Waite so that Battiato 
could pursue other business interests. In 1966, Waite was 
named vice president of the corporation and was elected to the 
board of directors. In 1968, he was elected president and 
treasurer. The parties have stipulated that Waite left the 
corporation’s employ on July 31, 1987. 

The first issue in this case is whether the case presented to the 
district court was one in equity or in law. Despite the fact that 
the traditional distinctions between law and equity have 
generally been abolished, see Neb. Rev. Stat. § 25-101 (Reissue 
1989), those distinctions do control in determining this court’s 
standard of review. See Neb. Rev. Stat. § 25-1925 (Reissue 
1989); Larutan Corp. v. Magnolia Homes Manuf. Co., 190 
Neb. 425, 209 N.W.2d 177 (1973). In an appeal in equity this 
court tries factual questions de novo on the record. In re Estate 
of Widger, 235 Neb. 179, 454 N.W.2d 493 (1990). In actions at 
law, factual findings of the trial court in a jury-waived case 
have the effect of a jury verdict and will not be set aside unless 
clearly wrong. See Central States Health & Life v. Miracle Hills 
Ltd. ,235 Neb. 592, 456 N. W.2d 474 (1990). 

Waite contended that the action to determine the disputed 
value of the properties for the purpose of calculating his 
termination bonus is in the nature of an equitable accounting 
and should be reviewed de novo. Waite also argued, however, 
that the action to determine the amounts of his annual bonuses 
should be viewed as a legal action for a declaratory judgment. 
Waite contended that he had to style the yearly bonus claim as 
one for declaratory judgment instead of one for breach of 
contract because he was still employed by the corporation at the 
time his petition was filed. 

At oral argument Waite conceded that his action to value the 
disputed properties for the purpose of determining his 
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termination bonus was an action at law. At that time Waite 
asked this court to review both of his claims as law issues. 

The corporation agrees that Waite’s action to value the 
disputed properties is one at law, but contends in its 
cross-appeal that the claim seeking the calculation of the annual 
bonus payments is necessarily one for an equitable accounting 
because of the complexity of the facts to be determined in the 
annual bonus calculation. 

With regard to the corporation’s cross-appeal, on the issue of 
the yearly bonus payments, this court has held that both 
accounting actions and actions for declaratory judgment can be 
deemed either law actions or suits in equity, depending upon the 
nature of the underlying dispute. In Jn re Estate of Widger, 
supra at 181, 454 N.W.2d at 496, we said that “[a]n action for an 
accounting may under one set of circumstances find its remedy 
in an action at law and under another find it within the 
jurisdiction of equity.” In Jelsma v. Colonial Penn Ins. Co., 232 
Neb. 49, 52, 439 N.W.2d 479, 480 (1989), we said that “[a] suit 
for declaratory judgment is an action sui generis and may 
involve questions of law or equity or both. [Citation omitted.] 
Whether a declaratory judgment action is treated as an action at 
law or one in equity is to be determined by the nature of the 
dispute.” 

The dispute on the corporation’s cross-appeal is in the nature 
of an action to determine the amount of a bonus due under an 
employment contract. We have held that where the essence of 
the dispute sounds in contract, the action is to be treated as one 
at law. Union Ins. Co. v. Bailey, 234 Neb. 257, 450 N.W.2d 661 
(1990). 

Both Waite’s claim for annual bonus payments and for 
termination compensation were based on the employment 
contract, and, therefore, issues of law were presented. In that 
situation the factual findings of the trial court have the effect of 
a jury verdict and will not be set aside unless clearly wrong. 
Union Ins. Co., supra. We do not reweigh the evidence but, 
instead, consider the judgment in the light most favorable to the 
successful party on each of the issues. That party is entitled to 
the benefit of every inference which can reasonably be deduced 
from the evidence. /d. Finally, in a bench trial, the judge sitting 
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as the trier of fact is the sole judge of the credibility of the 
witnesses and the weight to be given their testimony, and we do 
not reweigh the evidence on appeal. Jd. 


I 

On the issue of Waite’s termination bonus, the employment 
contract entered into by the parties provided that upon 
termination Waite would receive 25 percent of any net increase 
or be liable for 25 percent of any net decrease in the value of all 
real estate which was owned by the company at termination and 
which was acquired on or after January 1, 1964. The 
employment contract further provided that within 60 days of 
termination, the parties would endeavor to agree upon the fair 
market value of all of the subject real estate. Disputes as to fair 
market value were to be resolved by a provision which called for 
an independent appraisal. The corporation was to select three 
proposed appraisers, all of whom were to be residents of 
Omaha and members of the Nebraska chapter of the American 
Institute of Real Estate Appraisers. From these three names, 
Waite was to choose the independent appraiser, whose opinion 
was to be binding upon the parties. The parties were to split the 
cost of engaging the appraiser. 

The parties entered into a comprehensive stipulation before 
trial. The stipulation set values for two properties, but the 
parties could not agree on the value of six office buildings and 
one tract of unimproved land. The stipulation also 
supplemented the contractual procedure for valuing the 
disputed properties. It provided that if either party was 
dissatisfied with the results of the independent appraisal, that 
party could hire its own appraiser. It further provided for the 
parties to submit any dispute regarding the appraisals to the 
courts for final determination. 

H. James Grove was selected as the independent appraiser 
under the original procedure outlined in the employment 
agreement. He submitted a report in June 1988, valuing the 
disputed properties using an income approach. He valued the 
six office buildings at $9,910,000 and the unimproved tract at 
$149,500, for a total of $10,059,500. 

In approximately April 1988, Waite engaged Robert J. 
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Wilson, a qualified appraiser, to do a separate appraisal. 
Wilson testified that he completed his appraisal before he 
received Grove’s figures. Wilson valued the six office buildings 
at $11,835,000 and the unimproved tract at $303,000, for a total 
of $12,138,000. 

In August 1988, the corporation also retained its own expert, 
Charles A. Rasmussen, also a qualified appraiser. Rasmussen 
primarily used a sales or market approach as opposed to an 
income approach. Rasmussen valued the six office buildings at 
$9,535,000. He also testified that he did not rely on Grove’s 
report. He did not appraise the unimproved land. 

At trial, the three appraisers, Waite, and Battiato testified. 
On October 20, 1988, the court issued its judgment order. The 
order stated in part: 

By way of clarification for the parties to determine the 
method reached by the Court in arriving at the above 
valuations, the Court has adopted the valuations placed 
upon the properties by the appraiser James Grove, since 
the Court determines that his testimony and evidence was 
the most credible of the appraisers who testified in this 
trial, and therefore the Court has placed great weight in 
the valuations submitted by the appraiser James Grove. 

In an order nunc pro tunc dated October 21, 1988, the court 
valued Waite’s share at $1,001,306.75. This figure represented 
25 percent of the net increase in market value of the disputed 
properties appraised by Grove plus the valuations stipulated. 

Waite assigns as errors the court’s reliance on Grove’s 
valuations and the court’s denial of his motion for new trial. 

When this record is viewed as a case at law, there is ample 
evidence to support the district court’s adoption of Grove’s 
valuations. Grove had been an appraiser in Omaha for over 30 
years and was a member of the American Institute of Real 
Estate Appraisers. Both parties stipulated as to his credentials. 
Grove was the appraiser chosen by Waite’s counsel from the list 
of three appraisers provided by the corporation according to 
the original employment agreement. Grove had prepared 
appraisals for one of Waite’s attorneys on previous occasions. 

Although Grove’s valuation of the six office buildings was 
16.3 percent lower than the valuation of Waite’s expert, Wilson, 
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Grove’s valuation was 3.9 percent higher than that of the 
corporation’s expert, Rasmussen. Waite offers a number of 
arguments as to why Wilson’s appraisal methods were superior 
to Grove’s methods. However, the corporation has as many, if 
not more, arguments supporting Grove’s figures over Wilson’s. 
It is not the province of this court to reweigh the complex and 
voluminous evidence nor to make determinations as to the 
credibility of the witnesses. The record shows no clear error on 
the part of the district court in arriving at its judgment. 

‘Waite’s other assignment of error on the termination bonus 
issue concerns the district court’s refusal to grant his motion for 
new trial on this issue. The primary impetus for this motion was 
a billing statement sent from Grove to the corporation’s counsel 
a week after the trial. The letter sent with this billing stated, 
“Here is presented the billing for the trial and pre-trial work in 
the captioned case, which work was accomplished exclusively 
for you, Mr. Douglas and Mr. Stouffer.” The $1,440 billed to 
the corporation included “{r]eview of Wilson appraisal reports 
for areas of weakness and comparative analysis against Grove 
appraisal reports. Two (2) days @ $420. = $840.” Waite stated 
in his affidavit in support of his motion that he was provided a 
copy of the letter by the corporation’s counsel. Two days earlier 
Grove had sent each party identical bills for $705, representing 
each party’s one-half share of the cost of Grove’s trial testimony 
and pretrial review of his own appraisal reports. 

Waite contends that a new trial should have been granted 
because the trial court’s findings in its judgment order were 
based on the premise that Grove was a neutral arbitration 
appraiser and that his opinions were intrinsically more 
objective. Waite contends that the evidence in the letter shows 
that Grove was in fact not impartial, and thus the trial court 
erred in giving “great weight” to his testimony and appraisal 
reports. 

The corporation’s counsel contends that Grove was 
consulted after counsel had received the reports of both Grove 
and Wilson, in an effort to understand the discrepancy between 
the valuations in the two reports. The corporation’s counsel 
‘stated that it needed Grove’s assistance in order to be 
adequately prepared for trial. 
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The corporation’s counsel also argues that Waite was aware 
at the time of trial that the corporation had consulted Grove 
independently. In this connection, the bill of exceptions shows 
the following questions and answers from Grove’s testimony on 
direct examination on the first day of trial, when he was called 
as a witness by Waite: 

Q. [by Waite’s counsel] Mr. Grove, after completing 
and delivering your appraisal reports, or subsequent to 
that time, have you done any preparation for your 
appearance today? 

A. [by Grove] Sure. 

Q. And did you have any meetings with anybody in 
preparation? 

A. Yes. 

Q. Who did you meet with? 

A. Ah, opposing — your opposing counsel, Mr. Tjaden 
and — 

MR. DOUGLAS: Jack Douglas. 

Later, when the corporation recalled Grove as a witness on 
the second day of trial, the record shows the following 
testimony by Grove: 

Now you ask me to test this, prepare this worksheet. Now 
related to Mr. Wilson’s value estimate... . 


. . . Well, you had asked me to come up with some 
calculations that show in my opinion the reason for the 
differences between Mr. Wilson’s value and my value. 
That’s what this is designed to do. 


... [T]he basics in the processing of the method in each 
report indicates, in my opinion, our differences of opinion 
and why they are like they are. And that’s what you asked 
metodo. 


. .. Ah, you asked me to review some of his reports, 

which I did. 
The worksheet referred to was marked as two exhibits, each 
of which contained Grove’s penciled notes explaining the 
difference between his appraisal and Wilson’s appraisal. The 
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following occurred during cross-examination of Grove by 
Waite’s counsel: 

Q. Well, as I understand your testimony this morning, 
based on the work you did for Mr. Douglas last night, as 
opposed to your report that you did for both parties? 

A. Yes. 


A.... The technique that I testified to, the material that 
Mr. Douglas asked meto work up.... 

Waite’s counsel contend that the references made on the 
second day of trial referred to some computations Grove did 
the previous evening for the corporation’s counsel to help 
clarify some of Grove’s earlier testimony. Waite’s counsel 
contend that they in no way imagined that Grove had spent 2 
full days probing Wilson’s reports for “areas of weakness.” 
Reply brief for appellant at 4. The facts remain, however, that 
on the first day of the trial Waite’s counsel knew the 
corporation’s counsel had talked to Grove before the trial and 
on the second day of trial knew that Grove had prepared pencil 
memorandums explaining the difference in the valuations. 
Waite’s counsel, knowing those facts, permitted the matter to 
be submitted to the court for decision and did not challenge 
Grove’s testimony until after the trial court had rendered a 
decision that Waite did not like. 

A motion for new trial on the basis of newly discovered 
evidence is addressed to the discretion of the trial court, and 
unless an abuse of discretion is shown, the trial court’s 
determination will not be disturbed. State v. Fellman, 236 Neb. 
850, 464 N.W.2d 181 (1991). The proof in support of granting a 
motion for new trial based on newly discovered evidence must 
show that such evidence was then available which neither 
litigant nor counsel could have discovered before by exercise of 
reasonable diligence. Federal Dep. Ins. Corp. v. Swanson, 231 
Neb. 148, 435 N.W.2d 659 (1989). 

A motion for new trial should be granted only where there is 
error prejudicial to the rights of the unsuccessful party. Kumar 
v. Douglas County, 234 Neb. 511, 452 N.W.2d 21 (1990). 
Applications for new trial are to be entertained with reluctance 
and granted with caution. Smith v. Erftmier, 210 Neb. 486, 315 
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N.W.2d 445 (1982). 

In considering this motion, the trial court was in a unique 
position to judge whether Waite’s counsel was aware of the 
extent of Grove’s consultations with the corporation’s counsel. 
The court also was in a position to judge whether Grove’s 
comments should have caused Waite’s counsel to inquire 
further when examining Grove as to the nature of the 
consultations. Finally, the court was in a position to judge the 
extent Waite was prejudiced by Grove’s consultations with the 
corporation’s counsel. 

The question whether ex parte consultation with an expert 
who has been retained by both parties and who is understood by 
the parties to be neutral is an acceptable practice need not be 
decided in this case. In this instance, the determination as to 
whether the disputed consultation was so prejudicial as to 
require the granting of a new trial was a matter to be determined 
within the trial court’s discretion. The court’s judgment was 
based not only on the credibility of the testimony, but on the 
evidence contained in Grove’s appraisal reports. Those reports 
were all prepared and delivered to counsel for both parties 
before any possible impropriety on the part of the corporation’s 
counsel. Most importantly, as stated above, Waite’s counsel was 
aware of the questioned consultation before the matter was 
submitted to the court and did not raise the issue. Denial of the 
motion for new trial was within the discretion of the trial court. 
There was no error in connection with the determination of 
Waite’s termination bonus. 


Il 

Waite raises two issues on his appeal on the yearly bonus 
issue. The court denied his claim for attorney fees under the 
Nebraska Wage Payment and Collection Act, Neb. Rev. Stat. 
§§ 48-1228 et seq. (Reissues 1984 & 1988), and Waite contends 
that determination is erroneous. The parties state that the court 
denied appellant’s motion for sanctions due to an alleged 
frivolous counterclaim that was dismissed immediately before 
trial, and Waite contends that denial was erroneous. 

The trial court denied Waite’s claim for attorney fees under 
the Nebraska Wage Payment and Collection Act, §§ 48-1228 et 
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seq. Waite contends that § 48-1231 (Reissue 1988) entitles him 
to minimum attorney fees of 25 percent of the judgment on the 
yearly bonus issue, plus 25 percent of the judgment on appeal. 
Waite also contends it would be appropriate to award a 
matching amount to the common schools under § 48-1232 
(Reissue 1988). 

In both contentions, Waite cites Suess v. Lee Sapp Leasing, 
229 Neb. 755, 428 N.W.2d 899 (1988). In Suess, this court held 
that an employee’s share of the profits of his employer under a 
profit-sharing plan can be wages within the meaning of 
§ 48-1229(3) (Reissue 1984). We have also held that a bonus 
may be wages under the Nebraska Wage Payment and 
Collection Act. Knutson v. Snyder Industries, Inc., 231 Neb. 
374, 436 N.W.2d 496 (1989). 

The business arrangement in this case is distinguishable from 
the profit-sharing and bonus arrangements in the above-cited 
cases. 

Paragraph 7 of the employment contract provides: 

In the event that any such computation shall disclose that 
the company sustained a net loss rather than a net profit 
for any year, then the company shall have the right to 
deduct from Waite’s salary for the following year an 
amount equal to 25% of such loss. If such salary is not 
sufficient to cover said 25%, Waite shall pay to the 
company on demand any portion of said 25% that is not 
deducted or deductible from such salary. 
This sort of an agreement is not a “bonus” as we have used that 
term in Knutson v. Snyder Industries, Inc., supra, nor is it a 
usual “profit-sharing” plan as defined in Suess v. Lee Sapp 
Leasing, supra. The risk-sharing aspect of the agreement makes 
it somewhat like a joint venture, although obviously the 
employment agreement. contemplates more than a single 
transaction. 

Although Waite was never a shareholder in the company, his 
status was also somewhat akin to that of a partner, considering 
the fact that he shared in 25 percent of all profits and losses. It is 
also significant that Waite earned well over $1 million in 
bonuses and was liable on personal guaranties for millions of 
dollars loaned to the corporation during the time that he served 


WAITEv.A.S. BATTIATOCO. 163 
Cite as 238 Neb. 151 


as an executive officer of the corporation. This type of business 
relationship is certainly not the typical employment 
relationship embodying a disparity of economic power that the 
statute seeks to regulate. 

The court is aware that § 48-1229 of the Nebraska Wage 
Payment and Collection Act defines an employee as “any 
individual permitted to work by an employer.” This definition is 
broad enough to include Waite. However, we affirm the district 
court’s finding that Waite’s bonus did not constitute wages 
under the act, because the risk of loss associated with those 
sums prevents them from meeting the definition of wages under 
§ 48-1229(3). 

Section 48-1229(3) provides: “Wages shall mean 
compensation for labor or services rendered by an employee, 
including fringe benefits, when previously agreed to and 
conditions stipulated have been met by the employee, whether 
the amount is determined on a time, task, fee, commission, or 
other basis.” Using this definition of wages, it is clear that this 
aspect of Waite’s compensation cannot be considered a “fringe 
benefit” for the purpose of the Nebraska Wage Payment and 
Collection Act. A benefit has been defined as an “[a]dvantage; 
profit... gain” or “something to advantage of, or profit to, 
recipient.” Black’s Law Dictionary 158 (6th ed. 1990). Where an 
employment agreement provides for the sharing of possible 
financial losses, sums collected under such a contractual 
provision are not “benefits” which could be considered 
“wages” under § 48-1229(3). 

Finally, we must consider appellant’s argument that he 
should be awarded attorney fees and costs incurred in 
defending an alleged frivolous counterclaim dismissed just 
before trial. There is no evidence in the record of any effort or 
expense undertaken in defending the counterclaim. We affirm 
that determination. 


Ill 
We now address the corporation’s cross-appeal. The contract 
provision at issue in this case is denominated as paragraph 6. 
That provision states: 
6. The term “net profits”, as used in paragraph 5 
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hereof, shall mean those net profits actually realized by 
the company after deduction therefrom of the fixed 
annual salary due Waite hereunder, taxes (excluding taxes 
on income) and interest, but without any provision for the 
depreciation of buildings or other improvements on land 
and without taking into account any net profits or net 
losses with respect to any property or assets acquired by 
the company before January 1, 1964. The books and 
accounts of the company shall be audited and such net 
profits shall be computed by the independent public 
accountant then regularly employed by the company, 
within ninety (90) days after the end of each year for which 
net profits are to be determined hereunder. Such 
computation shall be made in conformity with generally 
accepted accounting principles and shall be final, binding 
and conclusive upon the parties hereto. When such 
computation has been made for each year, the company 
shall deliver to Waite a full and correct itemized report, 
duly certified by such accountant, showing the company’s 
net profits for such year, computed in accordance 
herewith, and Waite’s percentage thereof by way of 
additional compensation and shall remit to him the 
amount of such additional compensation. In the event of 
the termination of this agreement during the course of any 
year, such computation shall be made on a pro rata basis 
for that fraction of the year up to the date of termination. 
The testimony of the parties shows that from 1966 to 1986, the 
computation of Waite’s bonus varied from the above 
provisions. Both Waite and Battiato testified that in order to 
avoid the expense of an audit, Waite’s bonus was always 
computed on the basis of a profit-and-loss recap prepared by 
the corporation bookkeeper. The format for this recap had 
been in place before Waite’s employment with the corporation 
and had been used in calculating other employees’ bonuses. 
Battiato and Waite would discuss the recap and tentatively 
determine the 25-percent bonus. The accountant hired by the 
corporation to compile the corporation’s annual financial 
statements would then go over the books, prepare a draft, and 
prepare a worksheet. Waite and Battiato would then go 
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over the final figures with the accountant and all bonuses would 
be approved. 

In 1977, the corporation approved an agreement providing 
for deferred compensation for Battiato in the case of his death, 
disability, or retirement. A copy of the minutes of that meeting 
shows that Battiato assured Waite that the deferred 
compensation would not affect the computation of Waite’s 
bonus, but that only Battiato’s basic salary would be deducted 
before computation of the bonus, as was the past practice. In 
the period between 1966 and 1986, no bonuses of any employee, 
including Battiato, were ever deducted before the computation 
of Waite’s bonus. 

On September 17, 1979, Waite entered into an amendment to 
the 1966 employment contract. In addition to recognizing 
Waite as president of the corporation, the amendment stated 
that “[iJn determining ‘net profits’ under paragraph 5, all 
ordinary and usual operating expenses, including the fixed 
annual salary of Roland F Waite and Anthony S. Battiato shall 
be deducted.” 

Waite gave notice in October 1986, that he would be leaving 
the company. The parties have stipulated that Waite actually 
left the company on July 31, 1987. 

The controversy on the corporation’s appeal concerns the 
computation of Waite’s bonus for the fiscal year ending March 
31, 1987, and the computation of Waite’s bonus for the 
additional 4 months he was with the corporation up to July 31, 
1987. 

The evidence shows that the company bookkeeper, then 
Maralee Battiato, prepared a profit-and-loss recap for the fiscal 
year ending March 31, 1987, as had been the past practice. The 
recap showed a net profit of approximately $500,000. However, 
Waite’s bonus was not computed based upon this 
profit-and-loss recap. Instead, the accountants hired by the 
company to compile the corporation’s annual financial 
statements prepared an alternative computation of Waite’s 
bonus without any reference to the profit-and-loss recap 
prepared by the bookkeeper. 

Alden Awerkamp of Awerkamp & Associates, the 
accounting firm retained by the company, testified that in 
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January or February of 1987, he was approached by Battiato 
with a copy of Waite’s employment agreement. Awerkamp 
testified that Battiato asked him to review the agreement and 
give an opinion as to how it should be interpreted. This 
occurred only a few months after Waite had announced he 
would be leaving the company. Awerkamp had also reviewed 
Waite’s agreement in 1981, and no changes had been made in 
the procedure in calculating the bonus after that time. 

Awerkamp directed one of his associates, Thomas Schwaller, 
to review the employment agreement. Schwaller testified that 
his review of the contract led him to believe that the past bonus 
computations had not been made in accord with the terms of 
the employment agreement. Schwaller made his own 
computations, and they were presented to Battiato. In contrast 
to the large net profit obtained under the traditional recap 
computation made by the company bookkeeper, Schwaller’s 
computation showed a net loss. 

On March 27, 1987, a special shareholders’ meeting was 
convened. Present at the meeting were shareholders Battiato; 
his wife, Rose L.; his son, Anthony J. (who by then had been 
elected vice president and secretary of the corporation); and his 
daughter, Maralee (who had been made the company 
bookkeeper on July 3, 1986). Also present were Awerkamp and 
corporate legal counsel. The first act at this meeting was to 
remove Waite from the board of directors and replace him with 
Battiato’s daughter. Waite testified that he was not informed 
that he had been removed from the board until this litigation 
commenced several months after the meeting. The shareholders 
then voted to set up an account to charge the substantial 
impending termination compensation due Waite against net 
profits. The minutes state that “the account to be established 
for compensation which may be due Mr. Waite would be taken 
into account in considerating [sic] the computation of all 
employees’ bonuses.” 

Immediately following the shareholders’ meeting, a special 
meeting of the board of directors was held with the same parties 
present. Waite had no notice of either of these meetings. The 
board authorized substantial bonuses to Anthony J. Battiato 
and Maralee Battiato. No bonus was authorized for Waite. The 
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board also estimated the total probable liability due Waite upon 
termination to be $900,000. 

Waite testified that in March 1987 he began to urge Battiato 
that they should sit down with the bookkeeper and determine 
the annual bonuses. The bonuses had to be paid by March 31 
for tax purposes. Battiato informed Waite that he had already 
paid the bonuses. Waite testified that when he inquired as to his 
own bonus, Battiato told him that the accountant would take 
care of it. Waite testified that in the past he had always delivered 
the corporation’s books to the accountant. 

Waite testified that after several evasive encounters, 
Awerkamp gave him a slip of paper with figures on it that 
Awerkamp said Battiato had told him to deliver. The slip 
showed a loss of $27,150.48 for purposes of computing Waite’s 
bonus. Waite rejected that computation and told Awerkamp he 
wanted a more detailed computation, in the same format as had 
been used in the past. Awerkamp then delivered a sheet showing 
a net loss of $47,867.72. Waite testified that Awerkamp told 
him that he did not know why the two figures differed. 
Following that encounter, Waite hired counsel and commenced 
this action. 

Both parties adduced evidence during 3 days of testimony on 
this issue. The court served as the trier of fact. On the issue of 
the yearly bonus, the court found generally in favor of Waite. 
Specifically, the court found that (1) the parties entered into an 
employment agreement dated March 1966 and amended 
September 17, 1979, providing for a bonus to be paid to the 
plaintiff in the sum of 25 percent of net profits, as computed by 
an independent public accountant after the books had been 
audited; (2) the parties by their actions did not have the books 
audited during the entire length of the contract but, instead, 
computed the bonus from a profit-and-loss recap prepared by 
the corporation bookkeeper; (3) the net profits were 
determined to be profits actually realized by the corporation 
after deductions for ordinary and usual operating expenses; (4) 
the practice of the parties and the manner in which the contract 
was treated by the parties modified the employment agreement 
to provide for the computation of Waite’s bonus by an 
unaudited profit-and-loss recap by the corporation 
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bookkeeper; (5) bonuses were not to be charged against profits 
before the computation of Waite’s bonus, so that the unilateral 
decision of the board of directors to charge all employees’ 
bonuses against profits and to set up an account to charge 
deferred compensation as an expense in determining Waite’s 
bonus was of no binding effect on Waite; (6) since the 
corporation had consistently over the years of the contract 
computed net profits on income actually realized and expenses 
actually incurred during the fiscal year, the corporation could 
not unilaterally change the method of accounting in computing 
the bonus; and (7) $101,000 in bonuses to the Battiatos, 
$300,000 of the impending termination payment owed Waite, 
and $112,664 of income realized in 1987 for the sale of property 
in 1985 were not to be excluded from income in computing 
Waite’s bonus in 1987. The trial court also found that $40,104 in 
partnership losses should not have been deducted from net 
profits in computing Waite’s bonus. 

The court therefore increased the amount to be used by the 
corporation in calculating Waite’s bonus. The court determined 
that Waite’s share amounted to $126,475.22. The court further 
determined that the amount of Waite’s bonus for the short year 
ending July 31, 1987, was 25 percent of $24,236.51, or 
$6,059.13. 

The corporation asserts that the trial court’s finding that the 
employment agreement was modified by the parties was an 
error at law in that the trial court applied a rule of law for the 
interpretation of ambiguous agreements when the evidence 
established there was no ambiguity in the agreement as it related 
to the computation of bonuses. However, the question whether 
the original written contract contains ambiguities does not arise 
where the parties have affirmatively modified or assented to 
change in the specific terms of the agreement. 

This court has held that a written executory contract may be 
modified by the parties thereto at any time after its execution 
and before a breach has occurred, without any new 
consideration, and the terms of a written executory contract 
may be changed by a subsequent parol agreement before a 
breach thereof. Pearce v. ELIC Corp., 213 Neb. 193, 329 
N.W.2d 74 (1982). 
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In Atokad Ag. & Racing v. Governors of Knts. of 
Ak-Sar-Ben, 237 Neb. 317, 322, 466 N.W.2d 73, 78 (1991), we 
said: 

A modification of a contract which substantially changes 
the liability of the parties ordinarily requires mutual assent 
to be effective. Grand Island Prod. Credit Assn. y. 
Humphrey, 223 Neb. 135, 388 N.W.2d 807 (1986). “[I]t is 
not essential that the mutual assent of the parties to 
modify the contract be express . . . it may be implied from 
acts and circumstances .. . from a course of conduct... 
and from acts of one party in accordance with the terms of 
a change proposed by the other.” 17A C.J.S. Contracts 
§ 375 at 427 (1963). 

It is undisputed that the parties so acted as to establish an 
agreement not to compute Waite’s bonus on the basis of an 
audited profit-and-loss statement prepared by a _ hired 
accountant, as was required by the original written agreement. 
Instead the bonus was always computed by a profit-and-loss 
recap prepared by the corporation bookkeeper. There is 
sufficient evidence to support the fact that Battiato agreed to 
the computation of bonuses in this manner and that he in fact 
went over the numbers before the bonuses were approved. The 
record supports the trial court’s finding that the employment 
contract was modified to replace the method contemplated by 
the original written contract with this method of bonus 
computation. Therefore the court correctly included certain 
sums under net income for the computation of Waite’s bonus 
that were excluded under the computation presented to Waite. 

There are dual criteria for affirming the district court’s 
inclusion in net income for bonus calculation purposes of the 
$101,000 in bonuses paid to the Battiatos. The testimony at trial 
was that under the profit-and-loss recap method, no bonuses 
were to be deducted before the computation of Waite’s bonus. 
Additionally, the 1979 amendment to Waite’s employment 
agreement requires that only ordinary and usual expenses, 
including fixed salaries, would be deducted before the 
computation of Waite’s bonus. 

The court also correctly included in net income the $300,000 
which was ordered deducted by the board of directors. This 


170 238 NEBRASKA REPORTS 


speculative amount, which the board wished to deduct from net 
income to reflect its pending termination obligation to Waite, 
cannot reasonably be considered an “ordinary and usual 
Operating expense” which could be deducted before 
computation of Waite’s bonus. The board of directors is of 
course without power to unilaterally abrogate the contractual 
obligations of the corporation. The board therefore could not 
change the method of computing Waite’s bonus without Waite’s 
assent, because such a change would amount to a modification 
of the contract between Waite and the corporation without 
Waite’s consent. 

The argument that the employment contract required that 
this amount be deducted under “generally accepted accounting 
principles” is also inapposite. The agreement was modified by 
the conduct of the parties, so that the bonus was to be 
computed on the basis of the profit-and-loss recap, and not on 
the basis of an accountant’s audit prepared in accord with 
generally accepted accounting principles. In addition, Roy 
Thylin, one of the corporation’s experts, testified that generally 
accepted accounting principles generally apply in the context of 
presentation of financial reports for use by third parties. He 
testified that there are no “generally accepted accounting 
principles” which provide guidance on how to interpret an 
agreement to determine an employee’s bonus. 

The corporation alternatively argues that the court must 
nevertheless accept the decision of the company’s independent 
accountants as binding, because that was also a term of the 
original employment agreement. But this argument also ignores 
the court’s finding that the agreement was modified with 
respect to the means of computation of Waite’s bonus. 

The evidence also supports the court’s inclusion of $112,664 
from an installment sale in 1985 in net profits for the fiscal year 
ending March 31, 1987. The court heard testimony to the effect 
that the entire sale should have been recognized in 1985 under 
generally accepted accounting principles. However, the court 
found that the method of bonus computation as modified by 
the parties based net income on profits actually realized and 
expenses actually incurred during the fiscal year. The $112,664 
payment was not actually realized, that is, received, until the 


WAITE v. A.S. BATTIATO CO. 171 
Cite as 238 Neb. ISI 


year ending March 31, 1987. Waite did not receive his share of 
that payment in 1985. The corporation’s counsel conceded at 
oral argument that Waite’s share of that payment was owed him 
in some manner. Because the agreement of the parties was 
modified to recognize profits when they were actually realized, 
the profit on the installment sale was properly included in net 
profits for the fiscal year ending March 31, 1987. 

The district court also found that $40,104 in partnership 
losses should not have been deducted from net profits for the 
purpose of computing Waite’s bonus. The court found that 
“It}he sum of $40,104.00 styled as partnership loss should not 
be considered in arriving at net profits since this is derived from 
partnerships between Roland Waite and A.S. Battiato and is 
not a holding of the corporation and the Court does not recall 
any evidence to the contrary.” 

It appears from the record that the court was mistaken in 
finding that the corporation was not a party to these 
partnerships. However, the evidence still supports the court’s 
refusal to deduct these losses from net profits before computing 
Waite’s bonus. The figures for losses to the partnerships were 
computed by tax accounting methods, which differ from 
accounting methods used to determine profits and losses in 
compiling financial statements. The partnership tax losses 
reflect substantial deductions for depreciation on real estate. 
Deductions for depreciation are specifically excluded under 
Waite’s employment agreement. It was therefore proper to 
refuse to deduct these amounts in computing Waite’s bonus. 

We affirm the district court’s determination that Waite’s 
bonus for the fiscal year ending March 31, 1987, is $126,475.22. 
We also affirm the court’s finding that Waite’s bonus for the 
short year ending July 31, 1987, is $6,059.13. This latter figure 
was ascertained by taking 25 percent of the net profits 
computed under the bookkeeper’s profit-and-loss recap for 
that 4-month period. The district court’s total judgment of 
$132,534.35 on this issue is affirmed. 

The judgment of the trial court is affirmed in its entirety. 

AFFIRMED. 

WHITE, J., dissenting in part. 

I disagree with the majority’s interpretation of the Nebraska 
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Wage Payment and Collection Act, Neb. Rev. Stat. §§ 48-1228 
et seq. (Reissues 1984 & 1988) in regard to Waite’s claim for 
attorney fees under theact. 

Section 48-1229(3) (Reissue 1984) defines wages as 
“compensation for labor or services rendered by an employee, 
including fringe benefits, when previously agreed to and 
conditions stipulated have been met by the employee, whether 
the amount is determined on a time, task, fee, commission, or 
other basis.” 

The majority’s analysis of the statute is limited to a 
discussion of whether Waite’s bonus constitutes a fringe 
benefit. I agree that it does not. However, the majority has 
failed to apply the plain language of the statute, in that Waite’s 
bonus may be considered “compensation for labor or services 

. whether the amount is determined on a time, task, fee, 
commission, or other basis.” (Emphasis supplied.) 

Waite’s bonus certainly fits within this definition. His bonus 
was part of his compensation for labor or services and was 
previously agreed to by Waite and the corporation. Waite met 
the conditions for payment of the bonus, and the bonus was 
calculated on a basis not specifically mentioned, but not 
excluded by the statute. The fact that Waite’s bonus agreement 
included risk assumption on his part does not summarily 
exclude him from the statutory definition. 

The majority’s statement that this type of business 
relationship “is certainly not the typical employment 
relationship embodying a disparity of economic power that the 
statute seeks to regulate” is not supported by any authority 
delineating the intent or legislative history of the statute. 
Absent clear legislative intent to the contrary, we must follow 
the plain language of the statute. Waite’s claim for his bonus fits 
within the statutory definition, and he should be awarded 
attorney fees as mandated by § 48-1231 (Reissue 1988). 

SHANAHAN, J., joins in this dissent. 
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DEnNnyY D. PETERSON AND Nancy K. PETERSON, APPELLANTS, V. 
CORNHUSKER CASUALTY COMPANY ET AL., APPELLEES. 
469 N.W.2d 553 


Filed May 24, 1991. No. 89-064. 


1. Summary Judgment. A party is entitled to summary judgment if the pleadings, 
depositions, and admissions on file, together with affidavits, show there is no 
genuine issue as to any material fact or as to the ultimate inferences which may 
be drawn from the material facts and the moving party is entitled to judgment as 
a matter of law. 

2. Insurance: Contracts: Words and Phrases. Cancellation of an insurance policy 
means the termination of the policy prior to the expiration of the policy period 
by act of one or all of the parties, while termination of a policy means expiration 
of the policy by lapse of the policy period. 

3. Insurance: Contracts: Notice. An insurer has no duty to notify the insured of the 
expiration date of a policy or of its intention not to renew the policy, unless such 
notice is required by agreement of the parties or by statute, or unless the insurer 
has by custom or course of dealing with the particular insured led him to believe 
such notice would be given. 

4. Insurance: Contracts. The insured is charged with knowledge of the expiration 
date stated in the policy when that date is clearly stated. 


Appeal from the District Court for Dodge County: MARK J. 
FUHRMAN, Judge. Affirmed. 


Richard L. Kuhlman, of Kuhlman Law Office, and John G. 
Tomek, of Tomek & Tomek, for appellants. 


William H. Selde, of Sodoro, Daly & Sodoro, for appellee 
Cornhusker Casualty Co. 


HAstTINGs, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


WHiIte, J. 

Denny D. and Nancy K. Peterson filed suit in Dodge County 
District Court against the insurance company, its agent, and 
other parties to collect on an insurance policy which covered 
property the Petersons had sold on a land contract. They now 
appeal the grant of summary judgment to the defendants- 
appellees. We affirm. 

In May 1985, the Petersons entered into a contract to sell 
their home in North Bend, Nebraska, to Robert Mullally. 
Along with the sale, the Petersons and Mullally executed an 
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assignment of the contract of insurance to Mullally and 
executed a contract of sale endorsement to the insurance policy, 
which purported to give the Petersons an insurable interest in 
the property. The assignment provided that the policy would 
cover a single-family owner-occupied dwelling and that the 
named insured in the policy declarations was Mullally. 

Mullally paid the remainder of the premium due to keep the 
policy in force from May 15, 1985, to January 10, 1986. When 
the policy expired, it was renewed by the agency for the term of 
1 year from January 10, 1986, to January 10, 1987. The 
premium of $101, which provided $12,000 coverage for the 
dwelling and $6,000 coverage for personal property, was 
prepaid by representatives of the agency on behalf of Mullally. 

The agency notified Mullally on January 8, 1987, that the 
policy had lapsed because he had not paid for the previous 
year’s coverage. Mullally was told that he could renew the 
policy by paying the back premium and 50 percent of the new 
premium. Mullally apparently took no action, and on March 
23, 1987, the home was damaged by fire. 

The Petersons brought suit against the insurance company, 
Cornhusker Casualty Company; the agency, Wolf Insurance 
Agency, and its owners; the agent, Steve Grueber; the 
Petersons’ mortgagee, Equitable Federal Savings and Loan 
Association of Fremont; and the vendee, Mullally. The 
demurrers of the agency and its owners, the agent, and the bank 
were sustained, and the motion for summary judgment by 
Cornhusker was granted and the petition dismissed. The 
Petersons do not appeal from the dismissal of the action as to 
the sustaining of the demurrers of these parties, but appeal only 
the grant of summary judgment for Cornhusker. 

“A party is entitled to summary judgment if the pleadings, 
depositions, and admissions on file, together with 
affidavits, show there is no genuine issue as to any 
material fact or as to the ultimate inferences which may be 
drawn from the material facts and the moving party is 
entitled to judgment as a matter of law. Rosnick v. 
Dinsmore, 235 Neb. 738, 457 N.W.2d 793 (1990); Houska 
v. City of Wahoo, 235 Neb. 635, 456 N.W.2d 750 (1990); 
Muckey y. Dittoe, 235 Neb. 250, 454 N.W.2d 682 
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(1990)... .” 
First Corporate Fin. v. Rogers, 237 Neb. 727, 727-28, 467 
N.W.2d 853, 854 (1991), quoting Mason State Bank v. 
Sekutera, 236 Neb. 361, 461 N.W.2d 517 (1990). 

The Petersons contend that they were named insureds of the 
policy and held an insurable interest in the property based on 
the contract of sale clause appended to the insurance policy. As 
such, they argue that they were not given the required notice of 
the cancellation of the policy and were not able to obtain other 
coverage prior to the fire. The Petersons assert that they “relied 
upon the Defendant notifying them if the premium was 
_ unpaid.” Brief for appellants at 10. 

However, as Cornhusker points out, there is no provision in 
the policy which entitles the Petersons to notice of the 
expiration. The policy has a provision which provides that the 
mortgagee shall be given 10 days’ notice if the policy is canceled 
by the company, but we are not dealing here with a cancellation. 
As the Missouri Court of Appeals has stated, cancellation 
means the “termination of a policy prior to the expiration of the 
policy period by act of one or all of the parties,” while 
termination means “expiration of the policy by lapse of the 
policy period.” Waynesville Security Bank v. Stuyvesant Ins. 
Co., 499 S.W.2d 218, 220 (Mo. App. 1973). The court held that 
a policy which was in force for 12 months terminated or expired 
by the lapse of the policy period. 

No duty rests upon an insurer to notify the insured of the 

expiration date of his policy, or of its intention not to 

renew the policy, unless such notice is required by 

agreement of the parties or by statute, or unless the insurer 

has by custom or course of dealing with the particular 

insured led him to believe such notice would be given. 
Waynesville Security Bank, supra at 222. 

We have been provided no evidence of an arrangement, 
custom, or course of dealing which would place a duty on 
Cornhusker to notify the Petersons of the policy’s expiration 
date. “[N]either the insurer nor its agent has a legal duty to give 
notice of the expiration of a policy, generally on the cogent 
ground that the insured is charged with knowledge of the 
expiration date stated in the policy.” Citta v. Camden Fire 
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Insurance Assoc., Inc., 152 N.J. Super. 76, 78, 377 A.2d 779, 
780 (1977). 

As we have earlier noted: “[A] custom to renew, even if 
established, does not bind the insurer unless it is also binding 
upon the insured. There must be a contract to renew as 
distinguished from a mere custom.” Siewerdsen v. United 
States FE. & G. Co., 184 Neb. 870, 872, 173 N.W.2d 27, 28 
(1969). 

The policy also included a provision that the named insured 
would be given 30 days’ notice if the company elected not to 
renew. We do not find that Cornhusker elected not to renew, 
but that the policy lapsed and that Mullally chose not to renew 
by his failure to pay the premiums for 1986-87 and 1987-88. The 
plaintiffs have provided no evidence that Cornhusker made the 
determination not to renew which would invoke the duty to give 
the named insured 30 days’ notice of the policy’s expiration 
date. 

The Iowa Supreme Court has held that when the policy 
language defines the policy period as a definite and specific 
term, the policy automatically expires at the end of that term, 
and no notice is required. First Nat. Bank in Sioux City v. 
Watts, 462 N.W.2d 922 (Iowa 1990). In that case, the court 
found that the bank did not have an automatic termination 
provision, nor was it given the opportunity to renew, but it did 
have the declaration page of the policy which clearly specified 
the date of the end of the policy period. 

Where there is a clearly stated expiration date, the insured 
is charged with knowledge of it. ... 


. . . [A]bsent a policy or statutory provision to the 
contrary, an insurer is under no inherent duty to notify a 
loss payee of the policy’s expiration date or that the 
insured has failed to renew. 

First Nat. Bank in Sioux City, supra at 927. 

The agreement for the sale of real estate entered into between 
the Petersons and Mullally also. contained a provision 
concerning insurance: 

It is agreed the Buyer shall maintain insurance on the 
premises for loss against storm, wind, fire and other losses 
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in an amount not less than Twelve Thousand Dollars 
($12,000.00), loss payable to the parties hereto as their 
interests appear. Said Buyer shall furnish a certificate of 
said insurance to the Sellers not less than annually. 
This agreement was signed by the parties on May 8, 1985. There 
is no evidence that Mullally ever supplied the necessary 
certificate of insurance prior to the fire on March 23, 1987, or 
that the Petersons ever inquired about the insurance. They 
suggest that they were always willing and able to pay the 
premium on demand by Cornhusker, but there is no provision 
which requires Cornhusker to make that demand. 

We agree with the defendant’s assertion that the provisions, 
conditions, terms, and definitions in the contract clearly 
provide that if Cornhusker had determined that it would not 
renew the policy, then any notice sent 30 days before expiration 
would have been issued to Mullally. The named insured on the 
declarations page is Mullally, and the named mortgagee is 
Equitable Federal Savings and Loan. As we noted in Reserve 
Ins. Co. v. Aguilera, 181 Neb. 605, 608, 150 N.W.2d 114, 117 
(1967), “Courts are ordinarily reluctant to hold that third 
persons have higher rights under a policy of insurance than the 
insured in the absence of express contractual or statutory 
provisions.” 

We agree with the trial court’s findings that no genuine issue 
of material fact remained and that the defendant was entitled to 
judgment as a matter of law. We affirm the trial court’s grant of 
summary judgment for the defendant. 

AFFIRMED. 


ANTHONY ABBOUD AND ROBERT DOYLE, APPELLANTS, V. 
H. MICHAEL CUTLER AND BETTY F. CUTLER, APPELLEES. 
469 N.W.2d 763 


Filed May 24, 1991. No. 89-122. 


1. Court Rules: Pretrial Procedure. Where a certificate of readiness or similar 
document is required by local rules of practice to be prepared and filed and may 
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provide the basis for judicial action, it shall be filed in the office of the clerk of 
the court rather than witha court administrator, a bailiff, or other official. 

2. Motions for New Trial: Time: Appeal and Error. The time in which to file an 
appeal cannot be extended by successive filings of motions for new trial. 

3. New Trial: Words and Phrases: Motions to Vacate: Motions for New Trial. A 
new trial is a reexamination in the same court of an issue of fact after a decision 
by the court. Therefore, as a general rule, a motion to vacate an order of 
dismissal is equivalent to a motion for a new trial. 

4. Records: Appeal and Error. Where evidence does not appear in the record, it 
cannot be considered on appeal. 

______.. It is incumbent on the party appealing to present a record which 
supports the errors assigned; absent such a record, as a general rule, the decision 
of the lower court is to be affirmed. 

6. Courts: Judgments: Appeal and Error. Trial courts have the inherent power to 
dismiss a case for failure to prosecute with due diligence. The exercise of this 
power rests in the discretion of the trial court, whose ruling will not be disturbed 
on appeal in the absence of a showing of an abuse of discretion. 


Appeal from the District Court for Douglas County: JoHN 
E. CLarK, Judge. Affirmed. 


Richard F. Welling, Kelle J. Westland, and Alan M. Thelen, 
of Breeling & Welling, for appellants. 


James D. Sherrets and Mark A. Weber, of Sherrets & Smith, 
for appellees. 


HASTINGS, C.J., WHITE, CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ., and COLWELL, D.J., Retired. 


HASTINGS, C.J. 

This is yet another example of “a procedural nightmare, 
brought about by the simple expediency of counsel’s ignoring or 
failing to abide by the time restrictions ordered by the court.” 
See W & K Farms v. Hi-Line Farms, 226 Neb. 895, 416 N.W.2d 
10, 11 (1987). : 

Plaintiffs filed their petition in this case on November 16, 
1987. Defendants’ demurrers were filed on December 1, 1987, 
and overruled on January 7, 1988. The record discloses no 
order respecting the filing of answers, but defendants did in fact 
file their answers on March 3, 1988. Plaintiffs served 
interrogatories on defendants on May 10, 1988, and on July 27, 
1988, plaintiffs’ motion to compel answers to interrogatories 
was sustained. A letter dated August 18, 1988, advising 
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plaintiffs that their case would be dismissed unless a certificate 
of readiness was filed within 30 days was mailed by the court. 
Defendants served answers to interrogatories on August 29, 
1988, and on September 12, 1988, the court entered an order 
excusing the filing of a certificate of readiness until January 12, 
1989. The court made a docket entry on January 13, 1989, 
which stated, “Case dismissed w/o prejudice. Progression 
Letter.” 

Plaintiffs, on January 18, 1989, filed a “Motion to Vacate 
Dismissal,” alleging that an attempt was made to file a 
certificate of readiness on January 17, 1989, which filing was 
refused by the court administrator because it was out of time. 

On January 25, 1989, the court entered its docket entry as 
follows: “Parties appeared by counsel. Arguments heard. 
Defendants[’] motion to vacate dismissal overruled. Case 
stands dismissed.” 

Plaintiffs filed on January 26, 1989, a “Motion for 
Reconsideration & Motion for New Trial,” which was 
overruled on February 13, 1989. Plaintiffs’ notice of appeal 
States that they “give notice of such appeal of this Court’s 
dismissal of their cause of action, and the Court’s subsequent 
denial of vacation of such dismissal.” The notice of appeal was 
filed on February 13, 1989. 

The bill of exceptions consists of the record of a hearing held 
February 8, 1989, on the plaintiffs’ motion for reconsideration 
of the dismissal. The evidence included an affidavit from one of 
plaintiffs’ attorneys, alleging that on January 9, 1989, another 
member of that firm submitted a memo to her stating that the 
certificate of readiness had to be filed by January 12, 1989. The 
attorney goes on to state that on January 12, 1989, she learned 
one of her clients was being investigated by the Department of 
the Treasury’s Secret Service division for alleged credit card 
fraud and that she spent that day and the next on that matter. 
Finally, on Tuesday, January 17, following a Monday holiday, 
she filed a certificate of readiness with the court administrator, 
who later discarded the certificate as being out of time. 
Although the court administrator is without authority to refuse - 
the tender of a certificate of readiness, the fact remains that the 
tender was out of time. Nevertheless, since the certificate is a 
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document that may provide the basis for judicial action, as in 
this case, it should have been filed with the clerk of the district 
court. The local practice of handing the certificate to the 
administrator for filing is disapproved. 

The bill of exceptions also contains a copy of the trial docket 
in the district court for Douglas County, docket 839, page 414, 
in the case entitled “Anthony Abboud and Robert Doyle vs 
Forrest R. Michals, Jr., ; 
and Twin Towers, Ltd, a Nebraska limited partnership.” This 
was received in evidence over the objection of plaintiffs’ 
counsel as to relevancy to the instant case, which objection was 
disregarded by the court with the statement “As I recall, they’re 
pretty well interlocked. This one came out of the present case.” 
The court went on to state that “[m]y recollection was that 
Judge Buckley said something about you didn’t have a shot in 
one way but maybe you would in another, something like that.” 

Plaintiffs also pointed out at this hearing that the statute of 
limitations had in all probability run and that an attempt to 
refile the case would be met with that objection. 

Plaintiffs’ assignments of error are that the trial court 
abused its discretion in dismissing plaintiffs’ action and 
refusing to reinstate it and in receiving in evidence the docket 
sheet from the other case. 

By filing a motion to vacate and later filing a motion to 
reconsider and for a new trial, plaintiffs have unduly 
complicated the procedure. Defendants suggest that this court 
is without jurisdiction to hear this appeal because of the failure 
of plaintiffs to file a motion for new trial within 10 days of the 
order of dismissal (January 13 to January 26) and, in the 
absence of a motion for a new trial, to file a notice of appeal 
within 30 days of the order of dismissal (January 13 to February 
13). They argue that the time for appeal cannot be extended bya 
party with successive filings of motions for new trial. This is a 
correct statement of the law. See State ex rel. Kaipus v. Board 
of Trustees of S. & I. Dist. No. 113, 200 Neb. 525, 264 N.W.2d 
422 (1978). 

However, defendants overlook the motion to vacate 
dismissal which was filed by plaintiffs on January 18, well 
within 10 days of the January 13 order of dismissal. That 
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motion is equivalent to a motion for a new trial. See, Woodmen 
of the World Life Ins. Soc. v. Peter Kiewit Sons’ Co., 196 Neb. 
158, 241 N.W.2d 674 (1976). “A new trial is a reexamination in 
the same court of an issue of fact after a verdict by a jury, report 
of a referee, or a decision by the court. . . .” Neb. Rev. Stat. 
§ 25-1142 (Reissue 1989). 

The defendants also ignore the fact that February 12, 1989, 
fell on a Sunday, therefore a notice of appeal filed on Monday 
the 13th would be in time. 

As previously pointed out, the bill of exceptions relied upon 
by both parties was in connection with a hearing on the 
overruling of plaintiffs’ motion to reconsider and has no 
relationship to the motion to vacate. Therefore, we have no bill 
of exceptions to examine. Where evidence does not appear in 
the record, it cannot be considered on appeal. Howard v. 
Howard, 234 Neb. 661, 452 N. W.2d 283 (1990). It is incumbent 
on the party appealing to present a record which supports the 
errors assigned; absent such a record, the decision of the lower 
court isto be affirmed. Howard v. Howard, supra. 

Trial courts have the inherent power to dismiss a case for 
failure to prosecute with due diligence. The exercise of this 
power rests in the discretion of the trial court, whose ruling will 
not be disturbed on appeal in the absence of a showing of an 
abuse of discretion. Schaeffer v. Hunter, 200 Neb. 221, 263 
N.W.2d 102 (1978). No such showing appears in the record 
properly before us. 

The judgment of the district court is affirmed. 

AFFIRMED. 


COLLECTION SPECIALISTS, INC., A DIVISION OF GENERAL SERVICE 
BUREAU, INC., APPELLANT, V.GEORGIA L. VESELY, APPELLEE. 
469 N.W.2d 549 


Filed May 24, 1991. No. 89-143. 


1. Dismissal and Nonsuit. Any time before final submission of the case to the fact 
finder, plaintiff may dismiss an action, without prejudice, asa matter of right. 
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2. Motions to Dismiss. A trial court, after submission of a case, has discretion to 
grant a plaintiff’s motion to dismiss without prejudice, depending on the facts 
and circumstances of the case before the court. 

3. Judges. Justice is better served when judges remember they are adjudicators, not 
litigators. 


Appeal from the District Court for Sarpy County, RONALD 
E. REAGAN, Judge, on appeal thereto from the County Court 
for Sarpy County, ALBERT C. WALSH, Judge. Judgment of 
District Court affirmed. 


William V. Brown for appellant. 


Lowell R. Johnson and Dennis E. Martin, of Martin & 
Martin, P.C., for appellee. 


HAstINGs, C.J., WHITE, CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ., and COLWELL, D.J., Retired. 


GRANT, J. 

Plaintiff, Collection Specialists, Inc., appeals from an order 
of the Sarpy County District Court reversing and remanding a 
decision of the county court for Sarpy County. The cause was 
remanded to the county court with directions to deny plaintiff’s 
motion to dismiss without prejudice, made at the conclusion of 
all the evidence in the case, and to grant defendant’s motion for 
a directed verdict. Plaintiff timely appealed to this court, 
assigning as error the actions of the district court in determining 
that the case had been finally submitted to the county court and 
in finding that the county court abused its discretion in allowing 
the plaintiff to dismiss its petition without prejudice. We affirm 
the judgment of the district court. 

The record shows the following: Plaintiff, as assignee of a 
claim by Lutheran Medical Center against the defendant, 
Georgia L. Vesely, commenced this action in the county court 
for Sarpy County. Plaintiff’s petition, as filed, alleged that 
“t]he defendant is indebted to the following creditors who 
have assigned their claim against the defendant to the plaintiff 
and who have provided necessaries of life: Lutheran Medical 
Center $3393.40.” 

At trial in county court, only one witness testified. That 
witness identified two exhibits. Exhibit 1 was a detailed bill of 
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hospital charges totaling $13,972.65 incurred by a James M. 
Horst. This bill identified Horst as the patient and defendant as 
the “Guarantor.” There was no evidence submitted as to a 
guaranty. The business manager of Lutheran testified that the 
medical center had received payments of $10,579.25 from 
Crown Life Insurance Company. No evidence was submitted as 
to any connection between the defendant and Horst, the 
defendant and Crown Life, or Horst and Crown Life. Plaintiff 
then rested. 

Defendant then moved to strike certain parts of the bill, and 
stated to the court, “You’re going to need a guarantee. It’s a 
statute of frauds, that if you’re going to guarantee the debt of 
another ....” Counsel for plaintiff then stated to the court, “As 
to the objection to the guarantor, I believe the hospital uses that 
phrase a little differently than a cosignor on a note which would 
fall under statutes of frauds. Guarantor, I believe, will mean the 
person [who] the insurance is billed to.” 

Defendant then proceeded to cross-examination and 
directed two questions to the business manager, who testified 
that the patient’s name was James Horst and that the services 
were provided for Horst. The court then asked counsel for 
plaintiff if there was “anything else.’ Counsel replied, 
“Nothing further, Your Honor.” Defendant’s counsel then 
stated, “Defendant rests.” The court then asked, “Any rebuttal 
evidence Mr. Brown [plaintiff’s counsel]?” Counsel replied, 
“No, Your Honor.” 

Counsel for defendant then stated, “After he [plaintiff] 
rested I meant to make a motion for a directed verdict ....” 
Counsel for both parties then argued to the court. 

Defendant’s motion was based on plaintiff’s failure to 
establish any relationship between defendant and Horst and on 
plaintiff’s failure to produce any writing signed by defendant 
guaranteeing the debt. Counsel for plaintiff responded as 
follows: 

Well, Your Honor, the fact is that Miss Vesely — You say 
that we didn’t have anybody testify to the fact that she had 
— That we have had testimony to the fact that she had the 
account billed to her insurance, that $10,000 were [sic] 
paid from her insurance company for that patient. And 
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that the account was billed to her and her responsibility. 
Other than that I have nothing further. 
This response was purely argument. There was no testimony 
concerning defendant’s insurance, nor was there any testimony 
concerning defendant’s “responsibility.” Without ruling on 
defendant’s motion for a directed verdict, the county court 
suggested to plaintiff that its petition was deficient. The 
following proceedings ensued: 
THE COURT: Okay. Your petition doesn’t allege that 
you’ re suing on a guarantee either. Does it? 
MR. BROWN: No, Your Honor. But this isn’t - - - 
THE COURT: I’ll give you leave to amend it, if you 
wish, to say that that’s what you are doing. 
MR. BROWN: Okay. If I may. 
THE COURT: But you’re not — You don’t allege that 
in your petition. If you’re suing on a guarantee, so..... 
MR. BROWN: Okay. Well -- - 
THE COURT: That’s the evidence and I’II let him 
amend. I understand you’ re going to object to it. 


THE COURT: But I’m going to — I’m going to let him 
go ahead and amend anyhow. So, I’1l go ahead and let you 
amend instanter by interlineation to show that you’re 
suing on a guarantee, so — I take it, Mr. Martin 
[defendant’s counsel], you must have known that? 

MR. MARTIN: Not really. I — There’s no guarantee 
around to see. I’ve never seen a guarantee. ... 

THE COURT: Well, I presume your client must have 
known that — that she wasn’t hospitalized during that 
period of time and that she didn’t have — incur a bill for 
her own medical care or hospitalization that - - - 

MR. MARTIN: That’s right. That’s why she’s not liable 
for this gentleman’s bill. 

THE COURT: - - - that visit in the hospital. Well, I — 
That’s another question. But — So, I take it your client 
must have known that they were suing on some kind of 
guarantee. The evidence is that her insurance company did 
pay $10,000 on the bill. --- 

MR. MARTIN: Now--- 
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THE COURT: - - - So, I presume that they must have 
known — she must have known something about that, 


MR. MARTIN: There was evidence that Crown Life 
paid, but no evidence of — what the relationship was 
between her and Crown Life. 

THE COURT: Well, that’s true, but it was indicated 
that it was her insurance company I believe, so at least — 
billed to her address, so - - - 

Over defendant’s objection, the court then allowed plaintiff 
to amend its petition by interlineation to read the Lutheran 
Medical Center “provided necessaries of life to James Horst 
whose account was guaranteed by Georgia L. Vesely.” 
(Emphasized words are those added by the permitted 
interlineation.) 

Defendant then moved to amend her answer to allege a 
statute of frauds defense. The court granted a short recess to 
allow defendant to find the proper statutory reference. 
Sometime before the court reconvened, defendant’s answer was 
amended to allege that the “purported Guarantee must be in 
writing in accordance with 36-202 of the Neb. Statutes.” The 
record is unclear as to when this amendment was made, but 
clearly indicates that immediately after the recess, plaintiff 
orally moved to dismiss without prejudice. Defendant objected 
to plaintiff’s motion to dismiss the petition, on the grounds that 
the case had been submitted to the trier of fact. 

The county court concluded that the matter had not been 
finally submitted and that the plaintiff had “a right to have [the 
petition] dismissed on his motion at his expense at any time 


before a decision is rendered . . . .” The court then sustained 
plaintiff’s motion to dismiss without prejudice, finding that 
“it’s discretionary, in any event... .” 


Defendant timely appealed to the district court for Sarpy 
County. The district court found that “[u]nder these facts and 
circumstances... there had been a final submission of the case, 
and whether or not plaintiff’s motion to dismiss should be 
granted would be a discretionary act on the part of the County 
Judge.” The district court further found that the county court’s 
action in sustaining plaintiff’s motion to dismiss without 
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prejudice was an abuse of discretion, and ordered that the 
judgment “be reversed, and the matter remanded with 
directions to deny the plaintiff’s motion to dismiss and grant the 
defendant’s motion for a directed verdict.” 

Neb. Rev. Stat. § 25-601 (Reissue 1989) provides, “An 
action may be dismissed without prejudice to a future action (1) 
by the plaintiff, before the final submission of the case to the 
jury, or to the court where the trial is by the court ... .” This 
statute has long been interpreted to mean that any time before 
final submission of the case to the fact finder, plaintiff may 
dismiss an action, without prejudice, as a matter of right. 
Schroeder v. Schroeder, 223 Neb. 684, 392 N.W.2d 787 (1986); 
Duffy v. Cody, 129 Neb. 737, 262 N.W. 828 (1935); Reams v. 
Sinclair, 97 Neb. 542, 1S5ON.W. 826 (1915). 

The right of a plaintiff to dismiss without prejudice after 
submission of the case has been held to be a discretionary 
matter for the trial court. In Bee Building Co. v. Dalton, 68 
Neb. 38, 43, 93 N.W. 930, 932 (1903), we said, “The 
discretionary power of the district court to set aside a 
submission and receive further evidence, or to postpone the 
trial, or even to permit a dismissal of the case, is not doubted . . 
. .’ The Bee Building Co. case also held that if a plaintiff 
attempts to dismiss his action as a matter of right after it has 
been finally submitted and the court grants plaintiff’s motion 
on those grounds, the dismissal would be erroneous. 

Defendant contends that the plaintiff in this case had no right 
to dismiss without prejudice after defendant’s motion for 
directed verdict was made and that the court was without 
authority to grant plaintiff’s motion to dismiss without 
prejudice. Defendant relies on language in Rhode v. Duff, 208 
F. 115 (8th Cir. 1913), and Spies v. Union Pac. R. Co., 250 F 434 
(8th Cir. 1918), for this proposition. We agree that in this case, 
after defendant moved for a directed verdict and argument of 
both counsel on that motion had been completed, the case was 
under submission and plaintiff lost its absolute right to dismiss 
without prejudice. The trial court’s holding to the contrary that 
the plaintiff has “a right to have [the petition] dismissed on his 
motion at his expense at any time before a decision is rendered” 
is specifically rejected. 
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We hold that the trial court has discretion to grant a 
plaintiff’s motion to dismiss without prejudice when the case is 
under submission but before it is decided. Rhode, supra, and 
Spies, supra, state that after final submission, a plaintiff’s 
motion to dismiss without prejudice “comes too late.” We reject 
the holdings in Rhode and Spies and hold that a trial court, 
after submission of a case, has discretion to grant a plaintiff’s 
motion to dismiss without prejudice, depending on the facts 
and circumstances of the case before the court. See Bee 
Building Co. v. Dalton, supra. The dispositive issue in this case 
is whether the trial court abused its discretion in granting 
plaintiff’s motion to dismiss after the case was taken under 
submission. 

The facts show that plaintiff put on its evidence and rested 
and that defendant rested and then moved for a directed 
verdict. Both parties argued the merits of defendant’s motion. 

The record shows that plaintiff had a theory concerning 
what a “guarantor” was for his case, and argued to the court in 
support of that theory. The plaintiff did not, at any time, move 
to amend its petition, but was, in effect, directed to do so by the 
trial court. Before that direction, plaintiff had explained its 
theory to the court and stated, “Other than that I have nothing 
further.” Without ruling on the defendant’s motion for a 
directed verdict, the court suggested that plaintiff amend its 
petition, and then granted leave to defendant to amend her 
answer. 

We have the situation, then, where each party has completed 
its evidence and where the law in favor of each party has been 
argued to the court. Rather than decide the issue thus squarely 
presented to it, the court undertook to have the pleadings 
revised, apparently to present the case in a fashion the trial 
court thought proper. The amendment suggested by the court 
was not granted to permit plaintiff to conform its pleadings to 
the proof adduced, but instead introduced a basic theory of 
recovery not shown by the evidence. At this point, the plaintiff 
realized the evidence presented could not support the petition as 
filed or as the court suggested it to be amended, and therefore 
moved for dismissal without prejudice. 

The trial court’s intervention was inappropriate. See, State v. 
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Ferris, 212 Neb. 835, 840, 326 N.W.2d 185, 188 (1982) 
(Caporale, J., concurring) (“justice is better served when judges 
remember they are adjudicators, not litigators”); Franks v. 
Franks, 181 Neb. 710, 150 N.W.2d 252 (1967). The court’s later 
action in granting plaintiff’s motion to dismiss without 
prejudice constituted an abuse of discretion. 

Since we have determined that the trial court erred in 
granting plaintiff’s motion to dismiss, we then must consider 
whether the trial court erred in refusing to grant defendant’s 
motion for a directed verdict. In the case before the court, there 
was no evidence adduced by plaintiff which would have entitled 
plaintiff to judgment against defendant. No evidence 
established any legal responsibility of defendant to plaintiff. 
We affirm the determination of the district court, in its 
appellate capacity, holding that the judgment of the trial court 
should be reversed and the cause remanded to the county court 
with directions to deny plaintiff’s motion to dismiss without 
prejudice and to grant defendant’s motion for a directed 
verdict. 

AFFIRMED. 


RUTH SPILKER, PERSONAL REPRESENTATIVE OF THE ESTATE OF 
WILLARD P. SPILKER, DECEASED, ET AL., APPELLANTS, V. CITY OF 
LINCOLN, NEBRASKA, DOING BUSINESS AS LINCOLN WATER 
SYSTEM, ET AL., APPELLEES. 

469 N.W.2d 546 


Filed May 24,1991. No. 89-189. 


1. Legislature. The Legislature is free to create and abolish rights so long as no 
vested right is disturbed. 

2. Legislature: Statutes. The wisdom, justice, policy, or expediency of a statute is 
for the Legislature alone. 

3. Constitutional Law: Statutes: Proof. A party claiming a statute is 
unconstitutional has the burden to show and clearly demonstrate that the 
questioned statute is unconstitutional. 

4. Constitutional Law: Limitations of Actions. Neb. Rev. Stat. § 25-224(2) 
(Reissue 1989) is constitutional. 
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5. Limitations of Actions. A statute of repose is a type of statute of limitations; it 
prevents recovery on stale demands. Its effect is that it may prevent what 
otherwise might be a cause from ever arising. 

Appeal from the District Court for Lancaster County: EARL 
J. WITTHOFF, Judge. Affirmed. 


Gordon D. Ehrlich, of Cobb, Hallinan & Ehrlich, P.C., and, 
on brief, John V. Hendry and Anne E. Winner, of Bruckner, 
O’Gara, Keating, Sievers & Hendry, P.C., for appellants. 


Donald R. Witt and Michael A. England, of Baylor, Evnen, 
Curtiss, Grimit & Witt, for appellee Westinghouse Electric 
Corp. 


HASTINGS, C.J., WHITE, CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ., and CoLwELL, D.J., Retired. 


COLWELL, D.J., Retired. 

In this products liability case, plaintiffs’ amended petition 
was dismissed as to defendant Westinghouse Electric 
Corporation, upon its sustained demurrer that claimed the suit 
was barred by the statute of limitations. See Neb. Rev. Stat. 
§ 25-224(2) (Reissue 1989). The main issue here is the 
constitutionality of § 25-224, which provides in part: 

(1) All product liability actions, except one governed by 
subsection (5) of this section, shall be commenced within 
four years next after the date on which the death, injury, 
or damage complained of occurs. 

(2) Notwithstanding subsection (1) of this section or any 
other statutory provision to the contrary, any product 
liability action, except one governed by section 2-725, 
Uniform Commercial Code or by subsection (5) of this 
section, shall be commenced within ten years after the date 
when the product which allegedly caused the personal 
injury, death, or damage was first sold or leased for use or 
consumption. 

Section 25-224 was originally enacted in 1978. It was 
amended in 1981 to include a provision (subsection (5)) which 
relates to injuries caused by exposure to asbestos. 

There is no dispute in these essential facts alleged in the 
amended petition: Defendant City of Lincoln, Nebraska (City), 
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purchased outdoor switchgear equipment from defendant 
Westinghouse, which equipment was delivered to the City in 
November 1963, together with blueprints and an instruction 
book. The switchgear was installed in the City’s pumping 
station no later than March 1964. On October 14, 1986, Willard 
P. Spilker, a regular employee of plaintiff Colin Electric Motor 
Service, in Lincoln, Nebraska, pursuant to a request made by 
the City, was sent to the pumping station to investigate and 
service a reported short in the electrical wiring of the 
switchgear. An employee of the City, after having reviewed the 
instruction book and blueprints, identified the location of the 
safe repair receptacles in the switchgear, and Spilker, as directed 
by the employee, inserted testing equipment therein, resulting 
in a fire caused by a clear error in the instruction book, which 
improperly designated a live high-voltage energized receptacle 
as deenergized. The resulting fire caused burns and injuries to 
Spilker resulting in his death approximately 2 weeks later. Ruth 
Spilker, as the personal representative of the estate of Spilker, 
filed her petition alleging product liability injuries and praying 
for damages. 

These basic facts are clear: The City came into possession of 
the switchgear, blueprints, and the instruction book no later 
than March 1964, and Spilker was fatally injured more than 22 
years later, on October 14, 1986. When Westinghouse’s 
demurrer was sustained and the amended petition was 
dismissed as to Westinghouse, plaintiffs elected to appeal. 

The parties agree that these proceedings are allegations of 
product liability defined in Neb. Rev. Stat. § 25-21,180 
(Reissue 1989): 

As used in sections 25-224, 25-702, and 25-21,180 to 
25-21,182, unless the context otherwise requires: Product 
liability action shall mean any action brought against a 
manufacturer, seller, or lessor of a product, regardless of 
the substantive legal theory or theories upon which the 
action is brought, for or on account of personal injury, 
death, or property damage caused by or resulting from the 
manufacture, construction, design, formulation, 
installation, preparation, assembly, testing, packaging, or 
labeling of any product, or the failure to warn or protect 
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against a danger or hazard in the use, misuse, or intended 
use of any product, or the failure to provide proper 
instructions for the use of any product. 
See, also, Morris v. Chrysler Corp. , 208 Neb. 341, 303 N.W.2d 
500 (1981). It is appellants’ theory, and they argue without 
objection, that the blueprints and instruction book are included 
as items of “labeling” recited in § 25-21,180, the same as if they 
were imprinted upon the switchgear. 

In simple terms, these proceedings, and like cases later 
discussed, present a legal paradox of the general rule that “for 
each injury sustained the law provides a remedy,” as follows: 
The City received a switchgear in March 1964, and Spilker’s 
fatal injury on October 14, 1986, was a type of a products 
liability cause of action, as described in § 25-21,180. However, 
as claimed by Westinghouse and sustained by the trial court, the 
10-year statute of limitations, § 25-224(2), began to run in favor 
of Westinghouse in March 1964, when the switchgear was 
received by the City, see Witherspoon v. Sides Constr. Co., 219 
Neb. 117, 362 N.W.2d 35 (1985), and any possible remedy for 
Spilker’s death was barred 10 years after March 1964. We have 
said that a statute of repose is a type of statute of limitations, 
id., it prevents recovery on stale demands, Spath v. Morrow, 
174 Neb. 38, 115 N.W.2d 581 (1962), and, as to Neb. Rev. Stat. 
§ 25-222 (Reissue 1989), its effect is that it may prevent what 
otherwise might be a cause from ever arising, that is, there may 
be a wrong for which the law affords no redress, see Colton v. 
Dewey, 212 Neb. 126, 321 N.W.2d 913 (1982). Recently, we 
said: 

The immunity afforded by a statute of repose is a right 
which is as valuable to a defendant as the right to recover 
on a judgment is to a plaintiff; the two are but different 


' sides of the same coin. . . . These are substantive rights 
recognized by Nebraska law and protected by its 
Constitution. 


Givens v. Anchor Packing, 237 Neb. 565, 569, 466 N.W.2d 771, 
773-74 (1991). 

Appellants’ seven assigned errors are summarized as follows: 
Section 25-224(2) is unconstitutional as violating the due 
process clauses and the equal protection provisions in the U.S. 


192 238 NEBRASKA REPORTS 


and Nebraska Constitutions and the “access to courts” 
provision of the Nebraska Constitution, and it was contrary to 
law and an error to sustain Westinghouse’s demurrer and 
dismiss plaintiffs’ amended petition as to Westinghouse. 

In making their constitutional challenges, appellants admit 
that the Legislature is free to create and abolish rights so long as 
no vested right is disturbed, see Campbell v. City of Lincoln, 
195 Neb. 703, 240 N.W.2d 339 (1976), and this power includes 
imposing reasonable time limitations upon actions. However, 
they argue that the 10-year period of limitations in § 25-224(2) 
is arbitrary and unreasonably short in time because it fails to 
take into account the average, useful, and expected life of the 
broad array of manufactured products. They advocate as 
reasonable § 110 of the Model Uniform Product Liability Act, 
see 44 Fed. Reg. 62714, 62732 (1979), which would make the 
10-year statute of limitations subject to a rebuttable 
presumption that the harm occurred after the product’s “useful 
safe life” expectancy. 

A party claiming a statute is unconstitutional has the burden 
to show and clearly demonstrate that the questioned statute is 
unconstitutional. See State v. LaChapelle, 234 Neb. 458, 451 
N.W.2d 689 (1990). The wisdom, justice, policy, or expediency 
of a statute is for the Legislature alone. In every constitutional 
challenge there attaches the presumption that all acts of the 
Legislature are constitutional, with all reasonable doubts 
resolved in favor of constitutionality. Distinctive Printing & 
Packaging Co. v. Cox, 232 Neb. 846, 443 N. W.2d 566 (1989). 

Although this court has not directly considered the 
constitutionality of § 25-224(2), other similar statutes of 
repose, § 25-222 and Neb. Rev. Stat. § 25-223 (Reissue 1989), 
have been reviewed. In Colton v. Dewey, supra, a medical 
malpractice case, this court upheld as constitutional the 10-year 
statute of repose found in § 25-222 against challenges that it 
constituted special legislation, that it violated the due process 
clause of the Nebraska Constitution and the equal protection 
clause of the U.S. Constitution, that it violated the open court 
provision of the Nebraska Constitution, and that it was an 
invalid exercise of legislative power. See, also, Smith v. Dewey, 
214 Neb. 605, 335 N.W.2d 530 (1983). Later, in Williams v. 
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Kingery Constr. Co. , 225 Neb. 235, 404 N. W.2d 32 (1987), asuit 
relating to the building industry, the 10-year statutes of repose 
found in both §§ 25-222 and 25-223 were declared 
constitutional, citing Colton, supra, and Smith, supra. 

The constitutionality of § 25-224(2) has been upheld in the 
following federal cases: Groth v. Sandoz, Inc., 601 F. Supp. 453 
(D. Neb. 1984), Brown v. Eli Lilly and Co., 690 F. Supp. 857 (D. 
Neb. 1988) (holding that the classification made by § 25-224(2) 
was neither unreasonable nor arbitrary), and Peterson v. Fuller 
Co. , 807 F.2d 151 (8th Cir. 1986). 

Plaintiffs failed to show that the 10-year time limitation in 
§ 25-224(2) was either unreasonable or arbitrary. Whatever 
merit there may be in their claim that the 10-year limitation is 
unreasonably short may be a matter for legislative 
consideration. 

The relative reasoning and authority previously expressed by 
this court in Co/ton v. Dewey, 212 Neb. 126, 321 N.W.2d 913 
(1982), Smith, supra, and Williams, supra, are adopted as 
controlling in the case at bar. Upon the passing of the 10-year 
period following March 1964, Westinghouse acquired a 
substantive vested right protected by statute, and § 25-224(2) is 
constitutional as against all challenges made by plaintiffs. 

The order sustaining Westinghouse’s demurrer and 
dismissing plaintiffs’ amended petition against Westinghouse 
was proper. See Pohle v. Nelson, 108 Neb. 220, 187 N.W. 772 
(1922). 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. BOB PALSER, APPELLANT. 
469 N.W.2d 753 


Filed May 24, 1991. No. 90-242. 


1. Rules of Evidence: Witnesses. Unavailability as a witness includes situations in 
which the declarant persists in refusing to testify concerning the subject matter 
of his statement despite an order of the judge to do so, or testifies to lack of 
memory of the subject matter of his statement. 
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2. Rules of Evidence: Witnesses: Hearsay. Subject to the provisions of Neb. Rev. 
Stat. § 27-403 (Reissue 1989), the following is not excluded by the hearsay rule if 
the declarant is unavailable as a witness: a statement which was at the time of its 
making so far contrary to the declarant’s pecuniary or proprietary interest, or so 
far tended to subject him to civil or criminal liability or to render invalid a claim 
by him against another, that a reasonable man in his position would not have 
made the statement unless he believed it to be true. A statement tending to 
expose the declarant to criminal liability and offered to exculpate the accused is 
not admissible unless corroborating circumstances clearly indicate the 
trustworthiness of the statement. 

3. Constitutional Law: Rules of Evidence: Hearsay. When hearsay statements 

admitted into evidence have sufficient indicia of reliability to afford the trier of 

fact a satisfactory basis for evaluating their truth, they do not violate the right of 
confrontation. 


4. . The essential confrontation issues are whether the 
hearsay is, under all the circumstances, sufficiently reliable and trustworthy, and 
whether there is a demonstrated need for the evidence. The availability of 
cross-examination is simply one of the means by which the quality of reliability is 
tested. 

5. . To meet the constitutional confrontation clause 


reliability standards the statement must possess some particularized guarantees 
of trustworthiness. 

6. Motions for Mistrial. A mistrial is properly granted only when an event occurs 
during the course of a trial which is of such a nature that its damaging effects 
cannot be removed by proper admonition or instruction to the jury and would 
thus result in preventing a fair trial. 

7. Motions for Mistrial: Appeal and Error. The decision to grant a motion for 
mistrial is within the discretion of the trial court and will be upheld on appeal 
absent a showing of abuse of discretion. 


Appeal from the District Court for Keith County: JoHN P. 
Murpny, Judge. Affirmed. 


Gary J. Krajewski, of McQuillan & Spady, PC., for 
appellant. 


Robert M. Spire, Attorney General, James H. Spears, and 
Barry Waid for appellee. 


HAsTINGs, C.J., WHITE, CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ., and CoLwELL, D.J., Retired. 


CoLwELL, D.J., Retired. 

Defendant, Bob Palser, appeals his conviction for 
distribution of a controlled substance, cocaine, in violation of 
Neb. Rev. Stat. § 28-416(1)(a) (Cum. Supp. 1988), and his 
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sentence of 5 to 10 years’ imprisonment. He assigns seven 
errors: (1) and (2), admitting into evidence the out-of-court 
written statement of John Armstrong (exhibit 1); (3), (4), and 
(5), failing to grant a mistrial for (a) statements made by witness 
Patrick Aufdengarten, (b) discovery of contact between the 
prosecuting attorney and one of the jurors, and (c) prosecutor 
misconduct during the trial; (6) failing to give defendant’s 
requested instruction No. 13; and (7) imposing an excessive 
sentence. We affirm. 


FACTS 

In 1988, the police arrested Patrick Aufdengarten for 
possession of cocaine. He thereafter became a cooperating 
police informant, advising the police that he could buy cocaine 
from John J. Armstrong, who worked at the Armstrong’s 
station, located on the edge of Ogallala and owned by John’s 
father. A controlled purchase was arranged for Aufdengarten 
to make a drug buy from John Armstrong. 

On November 18, 1988, at about 6:30 p.m., Lt. Kent 
Bolejack, a Keith County Deputy Sheriff; Joshua I. Barton, 
police officer; and Aufdengarten met at the city dog pound. 
Aufdengarten was body searched for drugs and money, and he 
was given $120 to make a drug buy according to discussed 
plans. Barton drove to the Armstrong’s station, where he 
conducted a surveillance from the east side of the station. He 
could not see the inside of the station. Aufdengarten and 
Bolejack drove to the station in a borrowed pickup. 
Aufdengarten entered the station, where he met Armstrong, 
who told him he had no drugs but Aufdengarten should return 
in about 45 minutes. Aufdengarten, Bolejack, and Barton 
returned to the dog pound, where they remained for about 1 
hour, and then they returned to the station. Bolejack got out of 
the pickup, but he could not see into the station. Aufdengarten 
entered the station. Barton positioned himself in the parking lot 
on the west side of the station, where he had a view of the 
station business counter area as seen through the front of the 
store; he could see Armstrong and Aufdengarten. After some 
delay, Aufdengarten again contacted Armstrong to buy drugs. 
In about 20 minutes, Palser entered the station. Palser and 
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Armstrong went to a back room in the station, and shortly 
thereafter, Palser left the station. After about 20 minutes, 
Armstrong sold cocaine to Aufdengarten, which cocaine was 
later delivered to the officers. Aufdengarten, Bolejack, and 
Barton returned to the dog pound. Neither Aufdengarten, 
Bolejack, nor Barton saw any exchange of either money or 
drugs between Armstrong and Palser. At trial, the only 
evidence of such exchange is exhibit 1, dated December 22, 
1988, which is the statement of John J. Armstrong, as follows: 
Page | of 1 
VOLUNTARY STATEMENT 

(Not Under Arrest) 
John J. Armstrong,am not under arrest for,nor am I being 
detained for any criminal offenses concerning the events I 
am about to make known to, Kent Bolejack J. Barton 
without being accused of or questioned about any 
criminal offenses regarding the facts I am about to state, I 
volunteer the following information of my own free will, 

for whatever purposes it may serve. 


Iam 28 years of age, and reside at 911 W. 8th Ogallala 


I got the coke-«xx [language crossed out and initialed] 
from Bob Palser the night Pat Aufdengarden bought it 
from me at Armstrongs. Pat, he told me he needed some 
for a birthday party Nov. 18 1988. So I got a hold of Bob, 
and got a gram ‘Axxxx-xx%-x% for Pat from Bob Palser. I 
‘Axx told Pat before hand to come back to Armstrongs in 
fourty five min. or so. I call Bob Palser to get it. He 
brought it up himself, thenzees* I took it and sold it to 
Pat myself for $100 cash. I do not remx’*ember if I 
give the cash to Bob at that time or later. I did give Bob the 
money. 


I have read each page of this statement consisting of 1 
page(s), each page of which bears my signature, and 
corrections, if any, bear my initials, and I certify that the 
facts contained herein are true and correct. 
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Dated at 11:40 am/pm. Location KCSD this 22 day of 
Dec., 1988. 


Witness /s/ K. Bolejack 
Witness /s/ J. 1. Barton OPD#5 


/s/ John J. Armstrong 

Signature of person giving statement 
(Signatures and Armstrong’s printed parts of statement 
emphasized.) 

When the trial was commenced on September 20, 1989, John 
Armstrong was called as a State witness. He claimed fifth 
amendment protection, and pursuant to Neb. Rev. Stat. 
§ 29-2011.02 (Reissue 1989), the court granted Armstrong 
immunity from prosecution. However, Armstrong continued 
to refuse to testify, and the court found him in contempt, 
remanded him to jail, and declared the trial in recess. The trial 
resumed on September 26, 1989, with a jury present. 
Armstrong was recalled as a witness; however, he could not 
recall any activity or conversation that occurred on November 
18, 1988, and particularly could not recall either the contents, 
details, or execution on December 22, 1988, of exhibit 1. 

Since the testimony of Armstrong indicated the possible 
prosecution use of exhibit 1 in the evidence, the court, on its 
own motion, conducted a “Denno”-type reliability hearing 
(jury not present) to test the reliability and trustworthiness of 
exhibit 1. See State v. Roy, 214 Neb. 204, 333 N.W.2d 398 
(1983). 

Officer Barton testified that on December 22, 1988, 
Armstrong voluntarily came to the sheriff’s office, where he 
was interviewed for about 2 hours in the presence of the county 
attorney, Bolejack, Investigator Reddinger of the Nebraska 
State Patrol, and Barton. Armstrong was told what the officers 
knew of his participation in the drug buy and that Armstrong 
had the option of cooperating with the prosecuting authorities 
or a criminal complaint might be filed against him for that 
crime. The nature of being a cooperating witness was explained 
to him. Armstrong agreed to act as a cooperating witness, and 
he signed such an agreement. Thereafter, he composed and 
wrote the statement, now exhibit 1. Prior to making the 
statement, Armstrong was advised that he could have an 
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attorney present; however, he declined to do so. No threats or 
promises were made to Armstrong, and he was never held in 
custody. Lieutenant Bolejack testified that Armstrong 
prepared exhibit 1 in hisown handwriting. 

At the conclusion of the State’s evidence in the reliability 
hearing, defendant’s counsel asked leave to call Armstrong as a 
witness, which request was denied by the court’s saying that 
Armstrong had previously testified he had no recollection of 
any of those events, that “you can cross examine him on the 
witness stand,” and, after counsel argument, that “[h]Je’s out in 
the hall. He’s here subject to a full and complete and absolute 
cross examination.” Thereafter, the court found that the test of 
exhibit 1 for indicia of reliability had been met. Trial resumed 
with the jury present. 

Witness Armstrong was recalled by the State, and he 
continued to deny signing the statement, exhibit 1. His 
examination of exhibit | did not refresh his recollection as to 
any events of November 18, 1988. He was not sure if either his 
signature or his initials appeared on the statement. However, on 
cross-examination, he testified that on December 22, 1988, he 
was called to the police station for a meeting with the county 
attorney and members of the State Patrol, county sheriff’s 
office, and the city police, who told him he had sold cocaine to 
someone; that his request to contact an attorney was denied; 
that he was threatened by the officers that if he did not 
cooperate he would be sent to the penitentiary and his father 
would lose his business; that he was not allowed to contact 
anyone during the entire 4-hour interview (it ended about 11:40 
a.m.); and that he was “scared and shook-up,” and he “would 
have signed anything” they told him to sign. 

Officer Barton was recalled and generally restated to the jury 
the circumstances surrounding Armstrong’s interview and his 
execution of exhibit 1. In addition, he denied that Armstrong 
asked to call an attorney. Armstrong was made aware of the 
statutory forfeiture laws. Armstrong was not threatened with 
confinement; rather, the option of becoming a cooperating 
witness was more appealing than the obvious possible criminal 
prosecution. Armstrong made no request to contact anyone; 
however, he did receive one telephone call, but was not 
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permitted to answer it by one of the other officers present. 

Over defendant’s objection, exhibit 1 was offered and 
received into the evidence as an exception to the hearsay rule, as 
provided in Neb. Rev. Stat. § 27-804 (Reissue 1989): 

(1) Unavailability as a witness includes situations in 
which the declarant: 


(b) Persists in refusing to testify concerning the subject 
matter of his statement despite an order of the judge to do 
$0; or 

(c) Testifies to lack of memory of the subject matter of 
his statement... . 


(2) Subject to the provisions of section 27-403, the 
following are not excluded by the hearsay rule if the 
‘declarant is unavailable as a witness: 


(c) A statement which was at the time of its making so 
far contrary to the declarant’s pecuniary or proprietary 
interest, or so far tended to subject him to civil or criminal 
liability or to render invalid a claim by him against ° 
another, that a reasonable man in his position would not 
have made the statement unless he believed it to be true. A 
statement tending to expose the declarant to criminal 
liability and offered to exculpate the accused is not 
admissible unless corroborating circumstances clearly 
indicate the trustworthiness of the statement. ... 

The court ruled that from Armstrong’s testimony, he was an 
unavailable witness, § 27-804(1)(b) and (c), and the statement, 
exhibit 1, was admissible as an exception to the hearsay rule, 
§ 27-804(2)(c), because the statement was plainly against 
Armstrong’s penal interests, since it tended to expose him to 
criminal liability and a “reasonable man in Armstrong’s 
position would not have made the statement unless he believed 
it to be true.” 


THE STATEMENT 
The first and second errors are discussed together. 
“[T]he mission of the confrontation clause is to advance 
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practical concern for the accuracy of the truth determination 
process in criminal trials by assuring that the trier of fact has a 
satisfactory basis for evaluating the truth of the prior 
statement.” State v. Roy, 214 Neb. 204, 207, 333 N.W.2d 398, 
401 (1983). 

When hearsay statements admitted into evidence have 
sufficient indicia of reliability to afford the trier of fact a 
satisfactory basis for evaluating their truth, they do not violate 
the right of confrontation. The essential confrontation issues 
are whether the hearsay is, under all the circumstances, 
sufficiently reliable and trustworthy, and whether there is a 
demonstrated need for the evidence; the availability of 
cross-examination is simply one of the means by which the 
quality of reliability is tested. See State v. Roy, supra. 

The primary interest secured by the confrontation clause is 
the right of cross-examination. Ohio v. Roberts, 448 U.S. 56, 
1008. Ct. 2531, 65 L. Ed. 2d 597 (1980). “The right to confront 
and cross-examine witnesses is primarily a functional right that 
promotes reliability in criminal trials.” Lee v. Illinois, 476 U.S. 

530, 540, 106S. Ct. 2056, 90 L. Ed. 2d 514 (1986). 
* In Ohio v. Roberts, supra at 448 U.S. at 66, the Court said: 

In sum, when a hearsay declarant is not present for 
cross-examination at trial, the Confrontation Clause 
normally requires a showing that he is unavailable. Even 
then, his statement is admissible only if it bears adequate 
“indicia of reliability.” Reliability can be inferred without 
more in a case where the evidence falls within a firmly 
rooted hearsay exception. In other cases, the evidence 
must be excluded, at least absent a showing of 
particularized guarantees of trustworthiness. 

See, also, Bourjaily v. United States, 483 U.S. 171, 107 S. Ct. 
2775, 97L. Ed. 2d 144 (1987). 

Here, the declarant, John Armstrong, was a witness at trial 
and subject to cross-examination; however, he was unavailable 
by virtue of his inability to recall the subject matter of the 
statement. See § 27-804(1)(c). Defendant admits that 
Armstrong qualifies as being unavailable. 

The question presented is whether the State has carried its 
burden of proving that Armstrong’s written statement bore 
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sufficient “indicia of reliability” to satisfy the requirements of 
the confrontation clause. 

We agree that the statement was an exception to the hearsay 
rule. However, under the conflicting evidence here, there is no 
inference of reliability, and to meet the constitutional 
confrontation clause reliability standards the statement must 
possess some “particularized guarantees of trustworthiness.” 
See Olson v. Green, 668 F.2d 421 (8th Cir. 1982). The U.S. 
Supreme Court has declined to endorse a mechanical test for 
particularized guarantees; rather, they “must be drawn from 
the totality of the circumstances that surround the making of 
the statement and that render the declarant particularly worthy 
of belief.” Idaho v. Wright, USS. , 1108S. Ct. 3139, 
3149, 111 L. Ed. 2d 638 (1990). 

Defendant relies heavily on U.S. v. Boyce, 849 F2d 833 (3d 
Cir. 1988), where the statement of a third-party codefendant, 
John McMahon, was held to be invalid when offered to 
inculpate Boyce, because the context of the statement indicated 
that it was unreliable. That case can be distinguished. 
McMahon gave his statement to an FBI agent and a police 
officer while he was in custody and before he had benefit of 
counsel. The only surrounding circumstance in the record 
concerning his arrest, confinement, and _presigning 
interrogation was that he had been advised of his constitutional 
rights. The court also noted that there was no showing that the 
statement was not motivated by a desire to create favor. See 
United States v. Palumbo, 639 F.2d 123 (3d Cir. 1981). 

Here, Armstrong voluntarily reported to the sheriff’s office 
and participated in a conference with known official criminal 
law investigators; he was not in custody; after the purposes of 
the interview were made known, he was informed of the 
evidence against him, including the corroborating evidence 
from the drug buyer, Aufdengarten, relating to the drug buy, 
and he was given the option of cooperating as a witness or the 
obvious duty of the prosecuting attorney to file charges against 
him; he elected to become a cooperating witness and signed 
such an agreement; and he then composed the statement that 
openly admits his part in the crime, without attempting to place 
the blame on some other person. Witness Barton testified that 
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he saw Aufdengarten and Armstrong together in the station. 
Officers Bolejack and Barton testified that the statement was 
freely made and executed by Armstrong, absent any threats or 
force. 

Defendant suggests that the officers’ statements to 
Armstrong that he would be sent to the penitentiary and his 
father would lose his business were threats and coercion. It is 
public knowledge that a possible penalty for a convicted drug 
felon is to be incarcerated in the penitentiary and that there are 
State forfeiture laws. Bringing that knowledge to Armstrong’s 
attention, along with knowledge of the evidence against him, 
may have been a useful interrogation tool, but it was neither a 
threat to nor coercion of Armstrong under the circumstances. 

From the record these particular circumstances show that the 
statement, exhibit 1, was reliable, trustworthy, and worthy of 
belief and that defendant’s right of confrontation was not 
violated. 


MISTRIAL MOTIONS 

A mistrial is properly granted only when an event occurs 
during the course of a trial which is of such a nature that its 
damaging effects cannot be removed by proper admonition or 
instruction to the jury and would thus result in preventing a fair 
trial. State v. Andersen, 232 Neb. 187, 440 N. W.2d 203 (1989). 

The decision to grant a motion for mistrial is within the 
discretion of the trial court and will be upheld on appeal absent 
a showing of abuse of discretion. Ordinarily, when an objection 
to or motion to strike improper evidence is sustained and the 
jury is instructed to disregard it, such instruction is deemed 
sufficient to prevent prejudice. The test is this: Did the remark 
which the jury was instructed to disregard, when viewed against 
the backdrop of all the evidence, so taint the entire proceedings 
that the accused did not havea fair trial? See State v. Jones, 232 
Neb. 576, 441 N.W.2d 605 (1989). 


Witness Statements. 
The first motion relates to the testimony of the first witness, 
Aufdengarten, a State cooperating witness, as follows: 
Q Do you remember what time you got to Armstrong’s 
. .. for the first time on the evening of November 18th, 
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1988? 
A Idon’t really want to answer these questions because 
I’ve received threats against me and my family. 
Q Would you mind telling me what kind of threats 
you’ve received? 
Defendant’s objection to the last question was sustained and 
was followed by a motion to strike from the record; however, 
no ruling was made on the motion. Defendant made no request 
to admonish the jury. Later, Aufdengarten refused to answer a 
question, and when directed to answer, he said, “Can’t do that, 
Your Honor. Things that have happened in the last month.” No 
objection was made to that statement; however, the court 
promptly declared a recess and conducted an in camera hearing 
concerning the claimed threats to the witness and to his family, 
none of which were shown to be attributed to defendant. When 
trial was resumed, the jury was admonished by the court to 
disregard Aufdengarten’s testimony about any threats to either 
himself or his family. Aufdengarten was temporarily excused, 
subject to recall. 

After reviewing the testimony, the court’s in camera hearing, 
and the court’s admonition to the jury, we determine that there 
is no showing that any prejudicial effects remained. The court 
did not abuse its discretion in denying a subsequent motion for 
mistrial. 


Juror Misconduct. 

The next motion for mistrial alleged prosecutor misconduct 
relating to a conversation between the prosecutor and a juror 
while both were attending a regular meeting of the local 
Optimist Club. The prosecutor reported that conversation to 
the trial judge immediately. The juror was examined with 
counsel present, outside the presence of the jury, to determine if 
defendant’s right to a fair trial had been violated. See State v. 
Polinski, 230 Neb. 43, 429 N.W.2d 725 (1988). The evidence 
revealed a brief exchange between the juror and the prosecutor 
about a future club program. The juror testified that the 
incident would not affect his ability to continue serving as an 
impartial juror. Although the better professional conduct of the 
prosecutor would have been served by avoiding all contacts 


204 238 NEBRASKA REPORTS 


with jurors, the denial of the motion did not deprive defendant 
of either an impartial jury or a fair trial, and there was no error. 


Prosecutor Misconduct. 

Lastly, defendant’s third motion for mistrial alleged 
prosecutor misconduct when propounding the following 
questions to Officer Barton: “Q Did Mr. Aufdengarten say 
anything to you while you were examining this particular 
item?” Defendant’s hearsay objection was sustained for 
relevancy. “Q ... Officer Barton, did Mr. Aufdengarten say 
anything to you regarding what happened at Armstrong’s 
during the second visit?” Defendant’s objection was sustained. 
“Q... Officer Barton, did Mr. Aufdengarten tell you that he 
was present when Mr. Armstrong gave Mr. Palser the $100 that 
you had given him?” Again, defendant’s objection was 
sustained. Defendant did not move to either strike the questions 
or admonish the jury. However, the court was asked to 
admonish the prosecutor, and the court did so, saying, “You 
don’t need to go any further Mr. Erickson. That line of 
questioning will cease.” Defendant’s motion for a mistrial was 
denied, and the examination of the witness continued. 

In the absence of a request to admonish the jury to disregard 
the three questions and of any showing that the questions were 
so damaging that a fair trial was impossible, there was no abuse 
of discretion in denying the motion. See State v. Eary, 235 Neb. 
254, 454 N.W.2d 685 (1990). 


JURY INSTRUCTION 

It is the duty of the trial court, upon request of the accused, 
to instruct the jury upon any valid defense if there is credible 
evidence to support it. State v. Marco, 230 Neb. 355, 432 
N.W.2d | (1988). 

At the court’s instruction conference, the judge refused to 
give defendant’s requested instruction No. 13, which stated in 
part: “No conviction of guilt shall be based solely upon the 
uncorroborated testimony of a cooperating individual.” 

Defendant’s claim is based on Neb. Rev. Stat. § 28-1439.01 
(Reissue 1989), “No conviction for an offense punishable under 
sections 28-401 to 28-438 shall be based solely upon the 
uncorroborated testimony of a cooperating individual.” The 
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rule is that it is sufficient if the cooperating individual is 
corroborated as to material facts and circumstances which tend 
to support the testimony as to the principal fact in issue. See 
State v. Cain, 223 Neb. 796, 393 N.W.2d 727 (1986). 

“The corroboration required by .. . § 28-1439.01 ... may be 
supplied by observation that the meeting between the subject 
and the cooperating individual actually took place and by 
searches of the cooperating individual both before and within a 
reasonable time after the drug purchase took place.” (Syllabus 
of the court.) State v. Knoefler, 227 Neb. 410, 418 N.W.2d 217 
(1988). 

Here, there was independent evidence that cooperating 
witness, Aufdengarten, was bodily searched three times for 
drugs and money; he was observed by an investigating officer 
while Aufdengarten met with Armstrong, and the witness later 
delivered cocaine to the officers. That evidence sufficiently 
corroborated Aufdengarten’s testimony, making § 28-1439.01 
inapplicable, and the issue of credibility was for the jury, as 
guided by all of the court’s instructions. See State v. Knoefler, 
supra. The tendered instruction No. 13 was properly refused. 


EXCESSIVE SENTENCE 

Other than the assignment of error, defendant’s brief fails to 
discuss any reasons supporting this claimed error except that 
from the presentence report he claims “it is readily apparent the 
court abused its discretion.” Brief for appellant at 22. We can 
only assume that reference is made to these facts: Defendant, 
age 36 years, is married, living with his wife and family in 
Ogallala. He works for a bean company and is a self-employed 
fishing guide. He neither admitted nor denied personal drug 
usage; he has no prior criminal record; and the investigating 
probation officer indicated defendant was cooperative and 
would probably successfully complete a probation program. A 
sentence imposed within the statutory limit will not be 
disturbed on appeal in the absence of an abuse of discretion on 
the part of the trial court. State v. Kitt, 231 Neb. 52, 434 
N.W.2d 543 (1989). The crime charged here had a maximum 
penalty of 50 years and a minimum of | year. The sentence 
imposed was within the statutory limits. 
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From our reading of the presentence report and the record, 
we conclude there was neither error nor an abuse of discretion 
in the sentence imposed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DEMETRIUS A. JOHNSON, 
APPELLANT. 
469 N.W.2d 761 


Filed May 24, 1991. No. 90-267. 


Appeal from the District Court for Douglas County: JAMES 
A. BUCKLEY, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 
Brian S. Munnelly for appellant. 


Robert M. Spire, Attorney General, and Denise E. Frost for 
appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


SHANAHAN, J. 

A jury in the district court for Douglas County convicted 
Demetrius A. Johnson of four felonies: count I—first degree 
assault of one victim; count II—use of a firearm for 
commission of that assault; count I1I—attempted first degree 
assault of another victim; and count IV—use of a firearm in the 
attempted assault specified for count III. 

In his two assignments of error, Johnson contends that 
because of a “total lack of positive identification evidence,” 
brief for appellant at 5, there is insufficient evidence to sustain 
the convictions and that the district court abused its discretion 
by imposing an excessive sentence. 


STANDARD OF REVIEW 
“In determining whether evidence is sufficient to 
sustain a conviction in a jury trial, the Supreme Court 
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does not resolve conflicts of evidence, pass on credibility 
of witnesses, evaluate explanations, or reweigh evidence 
presented to a jury, which are within a jury’s province for 
disposition. A verdict in a criminal case must be sustained 
if the evidence, viewed and construed most favorably to 
the State, is sufficient to support that verdict.” 
State v. Zitterkopf, 236 Neb. 743, 746-47, 463 N.W.2d 616, 619 
(1990) (quoting State v. Brown, 225 Neb. 418, 405 N.W.2d 600 
(1987)). Accord State v. Reynolds, 235 Neb. 662, 457 N.W.2d 
405 (1990). 
“On a claim of insufficiency of evidence, the Supreme 
Court will not set aside a guilty verdict in a criminal case 
where such verdict is supported by relevant evidence. Only 
where evidence lacks sufficient probative force as a matter 
of law may the Supreme Court set aside a guilty verdict as 
unsupported by evidence beyond a reasonable doubt.” 
State v. Zitterkopf, supra at 747, 463 N.W.2d at 620 (quoting 
State v. Robertson, 223 Neb. 825, 394 N.W.2d 635 (1986)). 
Accord State v. Reynolds, supra. 


BASIS FOR CONVICTIONS AND SENTENCES 

As reflected by the salient evidence at Johnson’s trial, the two 
assault victims were standing at the side of an Omaha street as 
an automobile passed by. Johnson, previously known to the 
victims, was identified by both victims as an occupant of the 
passing vehicle. Johnson was the vehicle’s only occupant who 
discharged a firearm from the car. A shot struck and paralyzed 
one victim, while other shots struck the other victim’s shoe or 
narrowly missed the victim. In addition to the assault victims, 
another eyewitness, who also personally knew Johnson, 
observed the shooting and identified Johnson as the 
perpetrator. Johnson claimed that at the time of the shooting, 
he was at a barbecue with his family. 

After Johnson’s convictions for the four felonies and 
subsequent to a presentence report, the court sentenced 
Johnson to imprisonment for the convictions, namely, 3 to 6 
years on count 1; 20 months to 4 years on count II, to be served 
consecutively to the sentence for count I; | to 3 years on count 
III, to run concurrently with the sentences imposed for counts I 
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and II; and 20 months to 4 years on count IV, to run 
consecutively to the sentence for count III, but concurrently 
with the sentences imposed on counts | and II. Johnson 
received credit for time in custody while he was awaiting trial 
and eventual sentencing. 

Examining the evidence, which is construed most favorably 
to the State in light of Johnson’s convictions, we conclude that 
the evidence is sufficient to sustain each of Johnson’s 
convictions; hence, Johnson’s convictions are affirmed. 

Pursuant to Neb. Rev. Stat. § 28-1205(3) (Reissue 1989), use 
of a firearm to commit a felony “shall be treated as a separate 
and distinct offense from the felony being committed... .” A 
sentence imposed under § 28-1205(3) must be consecutive to 
any sentence imposed for conviction of the predicate felony. 
State v. Trevino, 230 Neb. 494, 432 N.W.2d 503 (1988). 

Each sentence imposed on Johnson is within the statutorily 
prescribed limits. “A sentence imposed within the statutory 
limits will not be disturbed on appeal unless the sentencing 
court has abused its discretion in the sentence imposed.” State 
v. Kitt, 232 Neb. 237, 240, 440 N. W.2d 234, 236 (1989). Accord, 
State v. Staten, ante p. 13, 469 N.W.2d 112 (1991); State v. 
Zitterkopf, supra; State v. Dillon, 222 Neb. 131, 382 N.W.2d 
353 (1986). In view of the nature of the crimes and the relevant 
information contained in the presentence investigation report 
and presented at the sentence hearing, we cannot state that the 
district court abused its discretion in any sentence imposed on 
Johnson. For that reason, the sentences imposed on Johnson 
are affirmed. 

AFFIRMED. 
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FLoyp E. MAXSON, APPELLANT, V. MICHAEL Topp & Co., INC., 
APPELLEE. 
469 N.W.2d 542 


Filed May 24, 1991. No. 90-342. 


1. Workers’ Compensation. The compensability of a condition resulting from the 
cumulative effects of repeated work-related trauma is to be tested under the 
definition of accident contained in Neb. Rev. Stat. § 48-151(2) (Reissue 1988). 

2, ____.. The cumulative effects of repeated work-related trauma which do not at 
an identifiable moment produce objective symptoms requiring, within a 
reasonably limited period of time, medical attention and the interruption or 
discontinuance of employment are not the product of an accidental injury 
within the purview of Neb. Rev. Stat. § 48-151(2) (Reissue 1988). 


Appeal from the Nebraska Workers’ Compensation Court. 
Affirmed. 


Michael J. Lehan, of Kelley, Kelley & Lehan, P.C., for 
appellant. 


Michael K. High and Richard D. Sievers, of Bruckner, 
O’Gara, Keating, Sievers & Hendry, P.C., for appellee. 


HASTINGS, C.J., WHITE, CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ., and COLWELL, D.J., Retired. 


CAPORALE, J. 

The plaintiff-appellant employee, Floyd E. Maxson, 
challenges the dismissal of his action for workers’ 
compensation benefits from the defendant-appellee employer, 
Michael Todd & Co., Inc. He asserts, in summary, that the 
tribunal below erred in concluding the evidence failed to 
establish that he sustained a loss of earning power as the result 
of either an accident or occupational disease which arose out of 
and in the course of his employment. We affirm. 

In his petition Maxson alleged that he, on March 18, 1988, 
sustained personal injuries and disability as the result of 
repeated trauma and strain over a substantial period of time 
from activity required by his employment. 

Maxson was born on December 25, 1940, has a high school 
education, and has engaged in very heavy work during most of 
his working life. The record shows him to be an honest and stoic 
man with an excellent work history and a highly developed 
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work ethic. 

After working in construction for 3 or 4 years, followed by a 
3-year stint in the Army, during which period he worked as a 
diesel and gas mechanic, Maxson in 1970 started working for 
Todd, which is engaged in the business of supplying 
construction equipment repair parts. Maxson’s duties 
throughout the 18 years he worked for Todd as a combined 
shipping, receiving, and warehouse worker required him to 
unload trucks and to otherwise stoop, bend, lift, climb, and 
reach. For a period of time, he was not provided with a forklift, 
and he, with but the help of a “two-wheeler,” moved and 
otherwise worked on items weighing up to 1,000 pounds. 

In the earlier years of his employment with Todd, but not 
during the last half decade, Maxson worked part time for two 
other employers. For one he drove a truck and checked the 
condition of construction barricades, and for the other he 
pumped gasoline. 

Throughout the period of his employment with Todd, 
Maxson experienced back, shoulder, and arm discomfort, 
which he treated with rest, heat, and analgesics. The discomfort 
became progressively more severe, especially during the last 5 
years, and in 1987 he was hospitalized for back discomfort. 
Other than during that period of hospitalization, Maxson 
continued to treat his condition in much the same way as he had 
in earlier years. 

In January 1988, Maxson underwent a routine physical 
examination by an internist. At this time Maxson complained 
of a painful shoulder and back, conditions which were 
exacerbated by heavy lifting and bending. Examination 
revealed that he had an irregular heartbeat, and the internist 
referred him to an orthopedist and a heart specialist. 

The orthopedist concluded that Maxson suffers from a 
combination of musculoskeletal problems, including 
degenerative lumbar spondylosis, probably some neurogenic 
claudication secondary to lateral recessed spinal stenosis, a 
degenerative problem in his right shoulder suggestive of a 
rotator cuff tear, and lateral epicondylitis on his right elbow. 
This physician also expressed the view that Maxson’s shoulder 
complaints were aggravated, if not directly caused, by repeated 


MAXSON v. MICHAEL TODD & CO. 211 
Cite as 238 Neb. 209 


heavy lifting and the fact that he was “ ‘hit bya can’ ” in 1985 
or 1986. The orthopedist also opined that the heavy lifting 
required by his employment aggravated, but probably did not 
solely cause, his degenerative back problems. In the 
orthopedist’s view, sedentary activities are preferable, with 
lifting limited to slightly above waist level. The orthopedist also 
observed that as Maxson’s conditions are progressive, it seems 
unlikely he will be released to return to unrestricted 
warehouse-type activities. 

In the internist’s opinion, the repeated lifting and bending 
during the course of Maxson’s employment with Todd caused 
his shoulder and elbow problems and caused or aggravated his 
back condition. The internist is of the additional view that 
Maxson is not now able to lift. According to Maxson, the 
cardiologist also advised that he not lift more than 20 or 25 
pounds. 

On March 22, 1988, Todd delivered a letter to Maxson, 
thanking him for his “excellent and loyal service” and 
terminating his employment because he could no longer 
perform the required duties. Maxson last worked for Todd on 
the preceding Friday, March 18, 1988. 

Maxson thereafter studied automated accounting in a 
3-month program of vocational rehabilitation. As a result, he 
learned to perform some automated accounting tasks, use a 
10-key adder by touch, and type at a rate of approximately 25 to 
30 words per minute. At the time of trial he was employed by a 
drugstore, performing automated accounting work at a salary 
of about half of his earnings at Todd. 

According to a rehabilitation counselor, Maxson has 
sustained a 60-percent-total reduction of earning power, 50 
percent due to his back condition. However, the counselor is 
also of the view that Maxson’s heart condition alone produces a 
50-percent loss of earning power. 

Neb. Rev. Stat. § 48-151(2) (Reissue 1988) defines 
“accident,” unless a different meaning is clearly indicated by 
the context, as “an unexpected or unforeseen injury happening 
suddenly and violently, with or without human fault, and 
producing at the time objective symptoms of an injury.” 
“Occupational disease” is defined by § 48-151(3) as meaning. 
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“only a disease which is due to causes and conditions which are 
characteristic of and peculiar to a particular trade, occupation, 
process, or employment and shall exclude all ordinary diseases 
of life to which the general public is exposed.” Although the 
statute does not define “disease,” the term is generally 
understood to mean 
an impairment of the normal state of the living animal or 
plant body or of any of its components that interrupts or 
modifies the performance of the vital functions, being a 
response to environmental factors: (as malnutrition, 
industrial hazards, or climate), to specific infective agents 
(as worms, bacteria, or viruses), to inherent defects of the 
organism (as various genetic anomalies), or to 
combinations of these factors. 
Webster’s Third New International Dictionary, Unabridged 648 
(1981). 

While it is thus quite clear that a condition resulting from the 
cumulative effects of repeated work-related trauma has some 
characteristics of both an accidental injury and an occupational 
disease, this court has concluded that the compensability of 
such a condition is to be tested under the statutory definition of 
accident. Crosby v. American Stores, 207 Neb. 251, 298 
N.W.2d 157 (1980). 

As noted earlier, within the purview of § 48-151(2) an 
accident takes place when an injury occurs “suddenly and 
violently,” which, at the time, produces “objective symptoms.” 
We have held that the sudden and violent requirement is met “if 
the injury occurs at an identifiable point in time requiring the 
employee to discontinue employment and seek medical 
treatment.” Sandel v. Packaging Co. of America, 211 Neb. 149, 
158, 317 N.W.2d 910, 916 (1982). Thus, in Sandel this court 
held evidence that the employee’s arm began to swell at 11:30 on 
a particular morning as the result of approximately 5 months of 
repeated work-related flexion and extension of her arm 
supported the compensation court’s finding of an accidental 
injury arising out of and in the course of her employment. In so 
ruling, the Sandel court noted that the immediacy of the onset 
of symptoms which required the employee to stop work and 
seek medical attention distinguished the case from those 
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instances involving chronic conditions which developed over a 
period of years and could not be traced to a particular activity. 
Accord, Hayes v. A.M. Cohron, Inc., 224 Neb. 579, 400 
N.W.2d 244 (1987), disapproved on other grounds, Heiliger v. 
Walters & Heiliger Electric, Inc., 236 Neb. 459, 461 N.W.2d 565 
(1990) (repeated kneeling over an approximately 2-month 
period resulting in sudden onset of pain while lifting, for which 
employee sought medical attention the following day and later 
terminated her employment, supported finding of accidental 
injury); Masters v. Iowa Beef Processors, 220 Neb. 835, 374 
N.W.2d 21 (1985) (snap in hand, seeking of medical attention, 
and employer termination of relationship, all occurring within 
17 days of employment involving repeated pulling motion, 
supported finding of accidental injury); McLaughlin v. 
Self-Insurance Servs., 219 Neb. 260, 361 N.W.2d 585 (1985) 
(evidence symptoms developed over 2!/2-hour period following 
snap in elbow after 9 years of repetitive arm and hand 
movements, for which employee sought medical aid and which 
required temporary cessation of employment, supported 
finding of accidental injury); Erving v. Tri-Con Industries, 210 
Neb. 339, 314 N.W.2d 253 (1982) (pain and numbness in hand 
developing after approximately 4 months of repeated crimping 
requiring discontinuance of employment and medical 
treatment supported finding of accidental injury); Crosby v. 
American Stores, supra (evidence symptoms developed in 1 day 
as result of repeated striking of hands and became progressively 
worse in succeeding 5 to 10 days, after which period employee 
sought medical aid, supported finding of accidental injury). 

Thus, the tribunal below correctly concluded the cumulative 
effects of repeated work-related trauma which do not at an 
identifiable moment produce objective symptoms requiring, 
within a reasonably limited period of time, medical attention 
and the interruption or discontinuance of employment are not 
the product of an accidental injury within the purview of 
§ 48-151(2). 

AFFIRMED. 

GRANT, J., dissenting. 

I respectfully dissent. This is obviously a close case, but it 
appears to me that in affirming the judgment of the 
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compensation court, we are diluting our holding in Sandel v. 

Packaging Co. of America, 211 Neb. 149, 317 N.W.2d 910 

(1982). In Sandel we stated, referring to the work of “[tJhe 

noted workmen’s compensation authority, Larson,” as follows: 
In 1B Larson, Workmen’s Compensation Law § 39.49 
(1980), Larson suggests that the occurrence of pain and 
the need for medical attention is sufficient to designate the 
occurring of an accident “suddenly and violently” even 
though the initial effect of the pain and the subsequent 
injury may have been much earlier and simply continued 
to build until it reached the point at which the employee 
could no longer perform the required work. 

Sandel, supra at 161,317 N.W.2dat 917. 

Later, in Hayes v. A.M. Cohron, Inc., 224 Neb. 579, 582, 
400 N.W.2d 244, 246 (1987), we stated that “in Nebraska the 
definition of ‘accident,’ as used in Neb. Rev. Stat. § 48-101 
(Reissue 1984), includes injuries resulting from activities which 
create a series of repeated traumas ultimately producing 
disability.” 

In this case, plaintiff, while seeing his doctor for what 
plaintiff describes as “a routine physical,” told the doctor that 
his shoulder, elbow, and back had been “more sore lately than it 
ever has been, and my shoulder hurt, and my back was giving 
me problems... .” 

The doctor sent plaintiff to an orthopedic surgeon. Plaintiff 
further testified: “[H]e told me that all the discs in my back 
were flatting [sic], and that I’ve got a torn rotator cuff in my 
shoulder, and he said I had to — couldn’t be lifting the heavy 
stuff anymore because my back was out.” 

The internist who examined plaintiff stated in his report: 

It’s hard to say that he may not have had some 
degenerative arthritis of his spine given time, but I 
certainly feel that the wear and tear of heavy lifting have 
hastened progress, aggravated the situation, and now heis 
at the point where he is unable to lift, or in fact do much 
bending over without a tremendous amount of low back 
pain. 

In other words, it seems to me that a hard, conscientious 
worker just keeps working until the worker reaches “the point 
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where he [or she] is unable to lift.” That point should be 
sufficient to constitute an accident in the same manner a carpal 
tunnel or “tennis elbow” injury results in a compensable 
accident. 

This plaintiff’s injury may be likened to “tennis elbow” or 
carpal tunnel injuries, such as those in Sandel v. Packaging Co. 
of America, supra, andin Crosby v. American Stores, 207 Neb. 
251, 298 N.W.2d 157 (1980). The obvious difference is that it 
took this worker longer to break down than it took the 
plaintiffs in those cases. I do not think, however, we should, in 
effect, punish the tough worker who does not drop to the floor 
in pain and grab his or her back or shoulder every time pain 
results from the job being done. 

1 would reverse. 

SHANAHAN, J., joins in this dissent. 


IN REINTEREST OF C.W., K.W., M.W., ANDJ.W., CHILDREN 
UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. D. W., APPELLANT. 
469 N.W.2d 535 


Filed May 24, 1991. No. 90-356. 


Appeal from the Separate Juvenile Court of Lancaster 
County: WILFRED W. NUERNBERGER, Judge. Appeal dismissed. 


Sandra Hernandez Frantz for appellant. 


Alicia B. Henderson, Deputy Lancaster County Attorney, 
for appellee. 


HAstTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


WHITE, J. 

D.W. appeals the March 12, 1990, order of the separate 
juvenile court of Lancaster County staying its own order of 
January 10as amended nunc pro tunc on January 31, 1990. The 
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January 10 order terminated the parental rights of D.W. and 
the respective fathers of her four children, pursuant to Neb. 
Rev. Stat. § 43-292(1), (2), (4), or (6) (Reissue 1988), and 
transferred the case to the Rosebud Sioux Tribal Court for 
placement of the children. Recognizing that an appeal from its 
order would likely be filed, the juvenile court stayed any change 
in placement of the children until a final order was issued on 
appeal. The court entered a nunc pro tunc order on January 31, 
1990, amending its original order to provide for the stay. On 
March 12, the juvenile court granted another stay of the 
January 10 order as amended January 31, pending appeal and 
final decision by this court. D.W. filed her appeal of the March 
12 stay in the separate juvenile court of Lancaster County on 
April 12. 

We dismiss this appeal for lack of jurisdiction. Neb. Rev. 
Stat. § 43-2,126 (Reissue 1988) provides that any order or 
judgment entered by a separate juvenile court may be reviewed 
by this court within the same time and in the same manner 
prescribed by law for review of an order or judgment of the 
district court. Neb. Rev. Stat. § 25-1912(1) (Reissue 1989) 
requires that the proceedings for reversal, modification, or 
vacation of judgments rendered or orders made by the district 
court shall be by filing a notice of appeal in the district court 
within 30 days of rendition of the judgment or order. Thus, an 
appeal from an order of a Separate juvenile court must be filed 
within 30 days. 

Following the statutory method for computing time found in 
Neb. Rev. Stat. § 25-2221 (Reissue 1989), we find that D.W. 
filed her notice of appeal on the 31st day following the March 
12 order. Beginning computation on the day following issuance 
of the order, March 13, 1990, the 30th and last day for appeal 
fell on Wednesday, April 11, 1990. We therefore dismiss this 
appeal for lack of jurisdiction by this court. 

APPEAL DISMISSED. 
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STATE OF NEBRASKA, APPELLEE, V. MICHELLES. WILSON, 
APPELLANT. 
469 N.W.2d 749 


Filed May 24, 1991. No. 90-433. 


1. Convictions: Circumstantial Evidence. A criminal conviction may rest upon 
circumstantial evidence. 

2. Convictions: Appeal and Error. Upon review of a criminal conviction, an 
appellate court will not resolve conflicts in the evidence, pass on the credibility 
of witnesses, determine the plausibility of explanations, or weigh the evidence; 
these matters are entrusted to the finder of fact, whose findings are to be 
sustained if the evidence, viewed in the light most favorable to the State, is 
sufficient to support them. 

3. Criminal Law: Appeal and Error. The findings of a trial court sitting as the 
finder of fact in a criminal case will not be disturbed on appeal unless clearly 
wrong. 


Appeal from the District Court for Harlan County, BERNARD 
SPRAGUE, Judge, on appeal thereto from the County Court for 
Harlan County, JACK RoBERT Ot, Judge. Judgment of District 
Court affirmed. 


Richard L. Alexander, of Alexander, Alexander & 
Alexander, for appellant. 


Robert M. Spire, Attorney General, and Donald E. Hyde for 
appellee. 


HastTIinas, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


CAPORALE, J. 

Upon complaint of the plaintiff-appellee State, the county 
court, following a bench trial, adjudged the defendant- 
appellant, Michelle S. Wilson, guilty of violating 
Neb. Rev. Stat. § 53-180 (Reissue 1988), which provides: “No 
person shall sell, give away, dispose of, exchange, or deliver, or 
permit the sale, gift, or procuring of any alcoholic liquors, to or 
for any minor or to any person who is mentally incompetent.” 
The conviction was later affirmed by the district court. Wilson 
urges the district court erred in failing to find error on the 
record in that the evidence assertedly fails to support the 
charge. We affirm. 


218 238 NEBRASKA REPORTS 


At approximately 11:24 p.m. on May 27, 1989, Trooper 
Douglas Carmichael of the Nebraska State Patrol stopped a 
vehicle being driven in excess of the speed limit by Mike D. 
Kyle. The vehicle proved to be registered to Wilson, who was 
one of five passengers. Kyle and all of the passengers save 
Wilson were under 21 years of age and, thus, were minors for 
the purposes of § 53-180. See Neb. Rev. Stat. § 53-103(23) 
(Reissue 1988). Carmichael detected the odor of both alcohol 
and burning marijuana as he reached the driver’s side of the 
vehicle. 

While Carmichael had the driver withdraw from the vehicle, 
a deputy sheriff conducted a search. One passenger, Rennae 
Lehning, was discovered to be concealing four cans of beer 
under her blouse. Three of these cans were open and partially 
full, and the fourth was unopened. 

Passenger James Jones testified he did not see Wilson give 
alcoholic beverages to any of the occupants of the vehicle and 
that he was sure Wilson had not done so. Jones further testified 
that Lehning brought some beer into the vehicle but that it was 
not Wilson’s beer. 

Wilson admitted that earlier in the day she had consumed 
“three or four” cans out of a six-pack of beer while in her 
vehicle. She testified that this beer was of the same brand as that 
found on Lehning’s person that evening and that the balance of 
that six-pack was in her vehicle when Jones, Mike Kaiser, and 
the driver entered it. 

Wilson further testified that she saw Lehning bring only one 
can of beer into the vehicle prior to its being stopped. She 
denied giving beer to any occupant of the vehicle at any time. 

The crux of Wilson’s argument is that because there was no 
testimony declaring that she had given alcoholic beverages to 
any of the occupants of the vehicle and, further, that because 
there was testimony she had not done so, her guilt was not 
established beyond a reasonable doubt. This position finds no 
support in the law. 

A criminal conviction may rest upon circumstantial 
evidence. State v. Fellman, 236 Neb. 850, 464 N.W.2d 181 
(1991); State v. Jones, 230 Neb. 968, 434 N.W.2d 333 (1989). In 
addition, this court, upon review of a criminal conviction, will 
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not resolve conflicts in the evidence, pass on the credibility of 
witnesses, determine the plausibility of explanations, or weigh 
the evidence. State v. Twohig, ante p. 92, 469 N.W.2d 344 
(1991); Fellman, supra. These matters are entrusted to the 
finder of fact, whose findings are to be sustained if the 
evidence, viewed in the light most favorable to the State, is 
sufficient to support them. /d. Finally, where the trial court sits 
as the finder of fact in a criminal case, its findings will not be 
disturbed on appeal unless clearly wrong. State v. Fellman, 
supra. With those standards in mind, we move on to consider 
the facts at hand. 

The uncontradicted evidence is that Lehning, upon 
departing from Wilson’s vehicle, was in possession of four cans 
of beer. Wilson herself admitted that she had earlier left in her 
vehicle two or three cans of the same brand of beer as that 
found on Lehning’s person. Finally, Wilson testified that she 
had seen Lehning bring only one can of beer into her vehicle. 
From these circumstances an impartial finder of fact could 
reasonably conclude that some of the minors had partially 
consumed the three open cans of beer found on Lehning and 
that Wilson had delivered the cans to one or more of those 
minors. 

Accordingly, the evidence is sufficient, Wilson’s denials 
notwithstanding, to support a finding that she violated the 
terms of § 53-180. That being so, the judgment of the district 
court is hereby affirmed. 

AFFIRMED. 


Lisa A. WILSON, APPELLEE, V. HAROLD B. WILSON, APPELLANT. 
469 N.W.2d 750 


Filed May 24, 1991. No. 90-1060. 


Divorce: Trial: Witnesses: Testimony: Depositions. In dissolution of marriage cases, 
Neb. Rev. Stat. § 42-356 (Reissue 1988) provides that hearings shall be held in 
open court upon the oral testimony of witnesses or upon the depositions of such 
witnesses taken as in other actions. 


220 238 NEBRASKA REPORTS 


Appeal from the District Court for York County: BRYCE 
BarTUu, Judge. Reversed and remanded. 


Harold B. Wilson, pro se. 
No appearance for appellee. 


HAstTinas, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


GRANT, J. 

Petitioner-appellee, Lisa A. Wilson, acting pro se, filed a 
petition for divorce in the district court for York County, 
Nebraska. The petition alleged that the marriage between 
petitioner and respondent was irretrievably broken and should 
be dissolved. Respondent-appellant, Harold B. Wilson, also 
acting pro se, filed an “Appearance and Responsive Pleading 
of Respondent” alleging, in part, that “[t]he parties are both 
serving lengthy sentences, so lengthy that subsequent marriage 
by either is unlikely, and/or unlikely to be ever consemated 
{sic].” Respondent requested that the court “transfer this 
proceeding to a concilation [sic] court per Neb Rev. Stat. 
42-360” and prayed that “the court will not find that this 
marriage is irretrievably broken.” 

On August 28, 1990, the trial court ordered, “This matter is 
set down for trial September 18, 1990 at 11:00 a.m.” 
Respondent then moved for an order that he be transported 
from the Nebraska State Penitentiary to York County for the 
trial. This motion was denied. Apparently, petitioner requested 
transportation also, and this request was also denied. 

On October 16, 1990, the court entered a decree dissolving 
the marriage of the parties. On October 24, 1990, respondent 
appealed to this court, assigning three errors, contending the 
district court abused its discretion in (1) not “allowing the 
parties to appear in person at the final divorce hearing, or by 
not providing an alternate means for the parties to submit 
evidence and testimony at the hearing”; (2) rendering a decision 
“solely upon the parties’ pleadings, which were not substantive 
evidence”; and (3) not “affording the parties an opportunity to 
effect reconciliation of the marriage.” We reverse the judgment 
of the district court. 
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Our standard of review in an appeal involving an action for 
dissolution of marriage is de novo on the record to determine 
whether there has been an abuse of discretion by the trial! judge, 
giving due weight to the fact that the trial judge, after hearing 
testimony and observing the witnesses, accepted one version of 
the facts rather than another. LaBenz v. LaBenz, 237 Neb. 231, 
465 N.W.2d 726 (1991). 

The record before us includes a transcript containing, among 
other pleadings, a verified petition, a verified response, and a 
decree, and a bill of exceptions. The entire bill of exceptions is 
as follows: 

({I]n the District Court of York County . . . neither of the 
parties being present either in person or by counsel, the 
following proceedings were had:) 

THE COURT: This 14548. Lisa Wilson versus Harold 
Wilson. The matter comes on for trial on dissolution. The 
Court finds it has jurisdiction of the parties and of the 
subject matter. The Court judicially notices the 
petitioner’s sworn petition, accept the matter — and 
accepts those facts alleged in therein [sic] as being true, 
finds that the marriage should be and is dissolved. We’ll 
prepare a decree. 

We find that to proceed with a “trial” on the petition and 
response alone, in which “trial” neither party appeared in 
person and no evidence was adduced through testimony or by 
deposition, constitutes error on the part of the trial court. The 
purpose of the pleadings is to frame issues upon which a cause is 
to be tried and to advise the adversary as to what he must meet. 
Bashus v. Turner, 218 Neb. 17, 352 N.W.2d 161 (1984). The 
pleadings alone are not proof but mere allegations of what the 
parties expect the evidence to show. Appellee’s petition and 
appellant’s response to it set out only a factual and legal dispute. 
Neb. Rev. Stat. § 42-356 (Reissue 1988) provides that in 
dissolution actions “[h]earings shall be held in open court upon 
the oral testimony of witnesses or upon the depositions of such 
witnesses taken as in other actions.” 

In this case, no oral testimony was adduced, nor were any 
depositions introduced, in any of the various forms permitted 
by statute, including affidavits or written interrogatories. The 
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court was faced with only pleadings on behalf of petitioner, 
seeking dissolution of the marriage, and pleadings on behalf of 
respondent, opposing that dissolution. There were several 
evidentiary matters on which evidence should have been 
submitted in some form before the court could act. While 
petitioner prayed for the restoration of her maiden name, there 
was no evidence submitted on that issue, and therefore no 
evidence showing that the name “Lisa Ann Hoisington,” set 
out in the decree, was petitioner’s maiden name. 

In addition, Neb. Rev. Stat. § 42-361(2) (Reissue 1988) 
provides: 

If one of the parties has denied under oath or 
affirmation that the marriage is irretrievably broken, the 
court shall consider all relevant factors, including the 
circumstances that gave rise to the filing of the petition 
and the prospect of reconciliation, and shall make a 
finding whether the marriage is irretrievably broken. 

Without some form of evidence, it is not possible for the court 
to “consider all relevant factors” and make an appropriate 
finding whether the marriage is irretrievably broken. The 
court’s decree was therefore without any factual basis. In that 
situation, of course, a de novo review by this court is 
impossible. The decree is reversed and the cause remanded. 

In so holding, we recognize that prison inmates have a right 
to marry under certain conditions. See Turner v. Safley, 482 
U.S. 78, 107 S. Ct. 2254, 96 L. Ed. 2d 64 (1971). We also 
recognize that indigents have a right to pursue marriage 
dissolution actions and be given a meaningful opportunity to be 
heard. See Boddie v. Connecticut, 401 U.S. 371, 91 S. Ct. 780, 
28 L. Ed. 2d 113 (1971). We assume, then, that a prison inmate 
must be given a meaningful opportunity to be heard in 
responding to a marriage dissolution action. 

We also reaffirm our earlier holding that prison inmates have 
no constitutional right to be released from prison so that they 
may be present in person at the trial of a civil court action. See 
Caynor v. Caynor, 213 Neb. 143, 327 N. W.2d 633 (1982). 

REVERSED AND REMANDED. 
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ROGER R. HOLTHAUS, APPELLEE, V. THEODORE W. PARSONS, JR., 
AND MARYA. PARSONS, APPELLANTS. 
469 N.W.2d 536 


Filed May 24, 1991. No.90-1145. 


1. Debtors and Creditors: Conveyances: Fraud: Equity: Appeal and Error. A 
creditor’s action to declare a conveyance fraudulent invokes the equity 
jurisdiction of the trial court and on appeal is reviewed de novo on the record. 

2. Actions: Conveyances: Statutes: Time. When a statute has been repealed, its 
repeal does not affect pending actions. In the case of a conveyance, the 
substance of the law in effect at the time of the transaction governs, not the later 
enacted statutes. 

3. Actions: Debtors and Creditors: Conveyances. Under the Uniform Fraudulent 
Conveyance Act, an action to set aside a conveyance cannot be maintained 
unless injury is sustained, i.e., the conveyance put beyond the creditor’s reach 
property which would be subject to the payment of his debt. 

4. Real Estate: Valuation: Witnesses. In the case of real estate, an owner shown to 
be familiar with the value of the land is competent to testify as to that value. 


Appeal from the District Court for Sarpy County: GEORGE 
A. THompson, Judge. Reversed and remanded with directions 
to dismiss. 


Thomas P. Kenny, of Batt & Associates, for appellants. 
Roger R. Holthaus, prose. 


Hastinacs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


WHITE, J. 

This is an appeal from a judgment of the district court for 
Sarpy County, Nebraska, which denied a request to set aside a 
conveyance in fraud of a creditor, but nevertheless ordered the 
plaintiff’s judgment to be a lien on the subject real estate. The 
defendants appeal. We reverse. 

A creditor’s action to declare a conveyance fraudulent 
invokes the equity jurisdiction of the trial court and on appeal is 
reviewed de novo on the record. Brown v. Borland, 230 Neb. 
391, 432 N.W.2d 13 (1988). 

Appellants Theodore W. Parsons, Jr., and Mary A. Parsons 
were formerly husband and wife. They were divorced on April 
18, 1980. In the property settlement agreement approved by the 
decree, Mary Parsons was awarded $10,000, which was 
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specifically declared to be a lien on “Lot 110 South Woods, a 
subdivision of Sarpy County, Nebraska,” which property was 
awarded to Theodore Parsons. The $10,000 award has not been 
paid and remains a lien on the real estate. In addition, the home 
is subject to a lien for both unpaid and unaccrued child support 
in the amount of $47,000 and an unpaid real estate mortgage 
balance in the amount of $24,000. 

In 1986, Theodore Parsons was convicted of the offenses of 
first degree murder and use of a weapon to commit a felony. 
Subsequent to his arrest, Parsons engaged appellee to defend 
him, but shortly thereafter Parsons discharged appellee and 
replaced him with another lawyer. 

On February 26, 1987, Theodore Parsons transferred his 
interest in the real estate to Mary Parsons as trustee for their 
two minor children. On December 29, 1988, appellee was 
awarded a judgment for unpaid legal fees against Theodore 
Parsons in the amount of $6,183.40, which sum plus interest 
remains uncollected. 

Although all circumstances giving rise to this action arose 
prior to the August 25, 1989, effective date of the Uniform 
Fraudulent Transfer Act, Neb. Rev. Stat. §§ 36-701 to 36-712 
(Cum. Supp. 1990), the parties and the court treated the act as 
controlling. We do not do so, as the substance of the law in 
effect at the time of the transaction governs, not the later 
enacted statutes. Denver Wood Products Co. v. Frye, 202 Neb. 
286, 275 N.W.2d 67 (1979); Neb. Rev. Stat. § 49-301 (Reissue 
1988). 

Generally, the Uniform Fraudulent Conveyance Act, Neb. 
Rev. Stat. §§ 36-601 to 36-613 (Reissue 1988) (repealed 1989), 
which was in effect at the time of the transaction, prohibited 
transfers of real property by an insolvent for less than fair 
consideration. See § 36-604. However, the courts which have 
interpreted the act have held that an action to set aside a 
conveyance cannot be maintained unless injury is sustained, 
i.e., the conveyance put beyond the creditor’s reach property 
which would be subject to the payment of his debt. Haskins v. 
Certified Escrow & Mtge. Co., 96 Cal. App. 2d 688, 216 P.2d 90 
(1950); Kopf v. Engelke, 240 Wis. 10, 1 N.W.2d 760 (1942). See 
Territorial Sav. & Loan Ass’n v. Baird, 781 P.2d 452 (Utah App. 
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1989). 

The only evidence of the value of the real estate was that of 
Theodore Parsons, who, as an owner shown to be familiar with 
the value, is competent to testify. See Langfeld v. Department 
of Roads, 213 Neb. 15, 328 N.W.2d 452 (1982). That value is 
$58,000. In view of the acknowledged amounts of the liens, i.e., 
a $24,000 mortgage, a $10,000 lien in favor of a divorced 
spouse, and the child support lien of $47,000, it is obvious that 
appellee was not injured by the conveyance and therefore was 
not entitled to relief under the Uniform Fraudulent 
Conveyance Act. The judgment is reversed, and the cause is 
remanded to the district court with directions to dismiss the 
petition. 

REVERSED AND REMANDED WITH 
DIRECTIONS TO DISMISS. 


STATE OF NEBRASKA, APPELLEE, V.CHARLES R. MCLAIN, 
APPELLANT. 
469 N.W.2d 539 


Filed May 24, 1991. No. 90-1257. 


1. Sentences: Appeal and Error. Sentencing is within the discretion of the trial 
court, and the Supreme Court reviews a sentence on appeal for an abuse of 
discretion. 

2. Sentences: Restitution. As part of a sentence, a trial court may order the 
perpetrator of acrime to reimburse his or her victim for the victim’s income loss 
due to bodily injury resulting from the crime. 


Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Sentence of restitution as to loss of wages 
vacated, and cause remanded with directions. 


Thomas M. Kenney, Douglas County Public Defender, and 
Chery! M. Kessell for appellant. 


Don Stenberg, Attorney General, and Donald A. Kohtz for 
appellee. 
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HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


FAHRNBRUCH, J. 

Charles R. McLain appeals that portion of his sentence 
wherein the district court for Douglas County ordered him to 
pay restitution for lost wages suffered by the victim of his 
second degree assault. 

In his sole assignment of error, McLain asserts that the 
sentence imposed by the district court is excessive because it 
includes an order for restitution which is not supported by 
proper documentation. 

We vacate the restitution order in regard to the victim’s lost 
wages and remand the cause for a new sentencing hearing. 

On September 25, 1990, McLain appeared with counsel 
before the district court for Douglas County and, pursuant to a 
plea agreement, entered a plea of guilty to a reduced charge of 
assault in the second degree. He had originally been charged 
with assault in the first degree. A person commits assault in the 
second degree if he or she intentionally or knowingly causes 
bodily injury to another person with a dangerous instrument. 
Neb. Rev. Stat. § 28-309 (Reissue 1989). Assault in the second 
degree is a Class IV felony. Jd. It carries a penalty of up to 5 
years’ imprisonment, a fine up to $10,000, or both. Neb. Rev. 
Stat. § 28-105 (Reissue 1989). 

Prior to accepting McLain’s plea, the trial court advised 
McLain of his rights as prescribed in State v. Irish, 223 Neb. 
814, 394 N.W.2d 879 (1986). The trial court found that 
McLain’s guilty plea was entered voluntarily, knowingly, and 
intelligently. No error has been assigned with respect to entry of 
that plea. 

A factual basis for the plea was entered in the record. 
McLain admitted that on April 6, 1990, in Douglas County, he 
and his victim, Thomas Morris, engaged in a fistfight and that 
he broke Morris’ jaw. McLain’s attorney told the court that the 
State’s investigation reflected that McLain was wearing boots 
on the evening in question and kicked Morris while Morris was 
on the ground. The attorney conceded that McLain was the 
instigator of the altercation. 
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Following a presentence investigation, McLain was 
sentenced to prison for not less than 15 months nor more than 3 
years, and he was ordered to pay restitution to the victim in the 
amount of $9,600, payable at the rate of $160 per month for 60 
months, commencing with his release from prison. 

At McLain’s sentencing hearing, Morris, without being 
sworn, Stated that he had suffered losses in the amount of 
$9,759.20 due to medical expenses and lost wages. Morris said 
that his lost earnings amounted to $2,880. The victim arrived at 
that figure by multiplying the period of time during which he 
allegedly missed work, 8 weeks, by his claimed hourly wage of 
$9. The presentence report (PSR) contains a handwritten note 
which is not signed or dated and which states: “Lost wages [at] 
9.00 per hour average 40 hours per week for 8 weeks. 2880.00 in 
total lost wages.” Nothing else appears on that note. In an 
unsworn victim impact statement, Morris related that he had no 
insurance with respect to the foregoing damages. 

McLain argues that the documentation regarding Morris’ 
lost wages was insufficient. No argument is raised concerning 
Morris’ medical expenses. Therefore, we address only the 
documentation necessary to show Morris’ lost wages. 

This court’s standard of review in cases such as this has been 
cited often. Sentencing is within the discretion of the trial court, 
and the Supreme Court reviews a sentence on appeal for an 
abuse of discretion. State v. Yost, 235 Neb. 325, 455 N.W.2d 
162 (1990). 

Restitution in a criminal case is provided for in Neb. Rev. 
Stat. §§ 29-2280 to 29-2289 (Reissue 1989). Prior to the 
enactment of those sections, sentencing courts did not have the 
authority to order a defendant to pay restitution except as part 
of an order of probation. State v. Duran, 224 Neb. 774, 401 
N.W.2d 482 (1987). 

As part of a sentence, a trial court may order the perpetrator 
of acrime to reimburse his or her victim for the victim’s income 
loss due to bodily injury resulting from the crime. See 
§ 29-2282. 

A sentencing court may order the defendant to make 
restitution for the actual physical injury . . . sustained by 
the victim as a direct result of the offense for which the 
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defendant has been convicted. Whenever the court 
believes that restitution may be a proper sentence... the 
court shall order that the presentence investigation report 
include documentation regarding the nature and amount 
of the actual damages sustained by the victim. 
§ 29-2280. “The amount of restitution shall be based on the 
actual damages sustained by the victim and shall be supported 
by evidence which shall become a part of the court record.” 
§ 29-2281. Section 29-2281 further provides that a court may 
hold a hearing at the time of sentencing. 

In Yost, supra, the defendant admitted that he agreed to and 
did act as a lookout while another person set fire to a building 
owned by Mr. and Mrs. Anderson. Fire completely destroyed 
the Andersons’ building and an adjoining building owned by 
Mr. and Mrs. Barton. The defendant was ordered to pay the 
Andersons $75,000 and the Bartons $30,000 in restitution. The 
sole basis for the damages determination was the PSR prepared 
by a probation officer. In the PSR, it was stated that the 
Andersons reported damages in excess of their insurance in the 
amount of $75,000. The PSR further contained the statement 
that Mr. Barton estimated his loss at $30,000. The PSR included 
a fire incident report wherein the damages to the two properties 
was estimated. Another fire incident report related what an 
insurance agent told a fire investigator regarding the 
Andersons’ fire insurance coverage on the property. 

In regard to the foregoing evidence concerning the amount 
of damages in the Yost case, this court observed: 

[W]e have serious concerns whether, without an 
evidentiary hearing, the bare statements contained in the 
PSR are sufficiently reliable to meet § 29-2281, which 
requires that “[t]he amount of restitution shall be based 
on the actual damages sustained by the victim and shall be 
supported by evidence which shall become a part of the 
court record.” 
Yost, supra at 329, 455 N.W.2d at 164. Although this court 
expressed its concerns about the sufficiency of the evidence of 
damages, the sentence was vacated and the cause remanded 
because the trial court failed to meaningfully consider the 
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defendant’s ability to pay the restitution. 

It would appear that the law of damages would offer 
guidance on the present question. Contrary to McLain’s 
assertions, pay stubs, tax forms, or employer letters are not 
required to prove lost wages. In Caster v. Moeller, 176 Neb. 30, 
125 N.W.2d 89 (1963), this court held that when a plaintiff 
suffers personal injury, his or her testimony regarding his or her 
hourly base pay and average weekly wages is sufficient proof to 
permit the jury to award damages for the plaintiff’s lost 
earnings. However, in this case, the only evidence of Morris’ 
lost wages is his unsworn, uncorroborated statements offered 
at the sentencing hearing and the handwritten note contained in 
the PSR, which note is neither signed nor dated. Furthermore, 
statements in the presentence report reflect a conflict as to 
whether Morris was even employed on the date of the assault 
and whether his absence from work, assuming he was 
employed, was due to the injuries he sustained from the assault. 
The record here lacks sufficient documentation of Morris’ lost 
earnings and fails to comport with the requirement prescribed 
in § 29-2281 that the victim’s actual damages be supported by 
evidence in the record. We, therefore, find that the trial court 
abused its discretion in ordering McLain to pay restitution to 
Morris in the amount of $2,880 for his lost wages. 

This court is aware that in State v. McClanahan, 194 Neb. 
261, 264, 231 N.W.2d 351, 353 (1975), we held, “Restitution 
and reparation are not limited to the market value of the stolen 
property nor is the State required to establish the exact amount 
of the ‘loss or damage’ caused by the crime.” McClanahan is 
easily distinguishable. Its holding was based on Neb. Rev. Stat. 
§ 29-2262 (Cum. Supp. 1974), which provided that a court, asa 
condition of probation, could require that the offender make 
restitution of the fruits of his or her crime or make such 
reparation as the court determined to be appropriate for the 
loss or damage caused thereby. That language has been stricken 
from § 29-2262 (Reissue 1989), and, as stated, § 29-2280 limits 
restitution to actual damages supported by the record. 

The restitution order in this case is vacated with respect to the 
payment of Morris’ lost wages, the cause is remanded for anew 
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sentencing hearing on Morris’ loss of income, and the judgment 
in all other respects is affirmed. 
SENTENCE OF RESTITUTION AS TO LOSS OF WAGES 
VACATED, AND CAUSE REMANDED WITH 
DIRECTIONS. 


WILLIAM J. KOUTH, APPELLEE AND CROSS-APPELLANT, V. LINDAF. 
KOUTH, APPELLANT AND CROSS-APPELLEE. 
469 N.W.2d791 


Filed May 31,1991. No. 88-1001. 


Appeal from the District Court for Douglas County: J. 
PATRICK MULLEN, Judge. Affirmed as modified. 


Gary B. Randall, P.C:, of Marks & Clare, for appellant. 
Thomas C. Emery, of Emery, Penke & Blazek, for appellee. 


HastTincs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


PER CURIAM. 

Linda FE Kouth appeals from the judgment of the district 
court for Douglas County in a proceeding to dissolve her 
marriage with William J. Kouth. In her appeal, Linda Kouth 
contends that the district court erred in the division of Kouths’ 
marital estate and by failing to award alimony to her. William 
Kouth cross-appeals and claims that the district court 
improperly awarded an attorney fee for Linda Kouth’s lawyer. 

“In an appeal involving an action for dissolution of 
marriage, the Supreme Court’s review of a trial court’s 
judgment is de novo on the record to determine whether 
there has been an abuse of discretion by the trial judge, 
whose judgment will be upheld in the absence of an abuse 
of discretion. In such de novo review, when the evidence is 
in conflict, the Supreme Court considers, and may give 
weight to, the fact that the trial judge heard and observed 
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the witnesses and accepted one version of the facts rather 
than another.” 
Huffman v. Huffman, 236 Neb. 101, 104, 459 N.W.2d 215, 219 
(1990). Accord, Von Tersch v. Von Tersch, 235 Neb. 263, 455 
N.W.2d 130 (1990); Ritter v. Ritter, 234 Neb. 203, 450 N.W.2d 
204 (1990). 

We find that a statement of the evidence in this case will 
neither serve a useful purpose nor provide precedential value. 
However, after our de novo review of the record, we conclude 
that the district court’s decree shall be, and hereby is, modified 
as follows: (1) William J. Kouth is awarded his pension plan 
under the Iowa Public Employees Retirement System, and (2) 
Linda FE. Kouth is awarded alimony in the amount of $1 per year 
for a period of 10 years, that is, the first payment of $1 is due on 
October 1, 1988, and an additional payment of $1 shall be made 
on October 1 of each year succeeding 1988, to and including 
October 1, 1997, unless this provision for alimony shal]! have 
been modified according to law. 

In all other respects, the decree of the district court is 
affirmed. 

We decline to award an attorney fee for the appearance of 
counsel in proceedings before this court. 

AFFIRMED AS MODIFIED. 


CAROLINE DONOVAN, APPELLEE, V. DANIEL J. DONOVANII, 
APPELLANT. 
469 N.W.2d 791 
Filed May 31,1991. No. 88-1027. 

Appeal from the District Court for Douglas County, 
STEPHEN A. Davis, Judge, upon the recommendation of the 
Appellate Division of the District Court, KorTUM, EMPSON, and 
MERRITT, District Judges. Affirmed as modified, and remanded 
for further proceedings. 


James L. Stanton for appellant. 
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Warren S. Zweiback and Mary Lou Perry, of Zweiback, 
Lamberty & Silver, P.C., for appellee. 


HastTIncs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


PER CURIAM. 

Upon consideration of the recommendation of the Appellate 
Division of the District Court and upon a de novo review of the 
files and records, this court modifies the judgment of the 
district court in the following manner: 

(1) The appellee wife shall be assigned 37.5 percent of the 
appellant husband’s disposable U.S. Air Force pension, which 
percentage, as of the date of the decree, amounts to $894.75 per 
month (37.5 percent times $2,386 equals $894.75). (a) This 
award is subject to applicable federal regulations and shall be 
payable monthly through the clerk of the district court for 
Douglas County, beginning the first day of December 1988. (b) 
The share of the pension so awarded is to be subject to 
cost-of-living increases, i.e., it shall be varied to reflect such 
adjustments. (c) The award of pension rights shall be absolute 
and not subject to termination by remarriage or any other event 
except by the terms of 10 U.S.C. §§ 1408 et seq. (1988). 

(2) The husband is ordered to pay the wife $300 per month 
alimony beginning December 1, 1988, for aterm of 36 months, 
and thereafter to pay alimony at the rate of $200 per month for 
84 successive months or until the death or remarriage of the 
wife if one of those events occurs before the expiration of the 
monthly periods. The alimony payments shall be income to the 
wife and shall be deductible for tax purposes by the husband. 

It is further ordered that this matter be remanded to the 
district court, which shall conduct a hearing to adjust between 
the parties all payments, credits, arrearages, and overpayments 
made, received, and which may be due by and from the parties 
and the wife’s contribution to the Survivor’s Benefit Plan under 
the original decree of the trial court, all without interest. 

The husband is ordered to pay the sum of $1,000 to apply on 
the wife’s attorney fees. 

AFFIRMED AS MODIFIED, AND REMANDED 
FOR FURTHER PROCEEDINGS. 


NEBRASKA DEPT. OF CORRECTIONAL SERVS. v. HANSEN 233 
Cite as 238 Neb. 233 


NEBRASKA DEPARTMENT OF CORRECTIONAL SERVICES, APPELLEE, 
v. ERVIN HANSEN, APPELLANT. 
470N.W.2d 170 


Filed May 31,1991. No. 89-387. 


1. Administrative Law: Appeal and Error. Under Neb. Rev. Stat. § 81-1319 
(Reissue 1987), an appeal from a decision of the State Personnel Board is 
governed by the Administrative Procedure Act, Neb. Rev. Stat. §§ 84-901 et 
seq. (Reissue 1987). 
: . An appeal to the district court of a decision by the State 
Personnel Board is reviewed on the record of the agency if the petition was filed 
in district court before July 1, 1989. Neb. Rev. Stat. § 84-917(5)(a) (Cum. Supp. 
1990). 


. An appeal to the Supreme Court under the Administrative 
Procedure Act, if filed in the district court before July 1, 1989, shall be heard de 
novo on the record. Neb. Rev. Stat. § 84-918 (Cum. Supp. 1990). 

4. Administrative Law: Evidence: Appeal and Error. If evidence is in conflict, the 
Supreme Court will consider and may give weight to the fact that the agency or 
hearing officer observed the witnesses and accepted one version of the facts 
rather than another, and will make independent findings of fact. 

5. Administrative Law: Words and Phrases. An agency’s actions are arbitrary or 
capricious if taken in disregard of facts or circumstances and without some basis 
which would lead a reasonable person to the same conclusion. 


Appeal from the District Court for Lancaster County: EARL 
J. WITTHOFE, Judge. Affirmed. 


J. Murry Shaeffer for appellant. 


Robert M. Spire, Attorney General, Charles E. Lowe, and 
George D. Green for appellee. 


HastTinas, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


WHITE, J. 

Ervin Hansen, the defendant, appeals from a district court 
decision which reversed a finding by the State Personnel Board 
(board). The end result was termination of Hansen’s 
employment at the Nebraska State Penitentiary, a facility 
operated by the Department of Correctional Services (DCS), 
the plaintiff-appellee. 

Hansen had worked at the penitentiary as a correctional 
officer for 10 years when, in the early morning hours of 
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November 15, 1987, while on duty as a hospital officer, he was 
observed by a sergeant who believed that Hansen was asleep at 
his post. Hansen met with the sergeant at the end of Hansen’s 
shift and reportedly admitted that he had “nodded off,” but 
suggested that it was a result of pain medication he was taking 
for an arthritic knee. On November 17, Hansen was presented 
with a written statement of charges, alleging that he had 
violated 273 Neb. Admin. Code, ch. 13, § 001.03 (1987), which 
provides that disciplinary action may be taken for an offense 
involving “[iJnefficiency, incompetence or negligence in the 
performance of duties.” 

A meeting was held in the warden’s office on November 23, 
at which Hansen’s union representative delivered a written 
document containing admissions that Hansen was sitting at his 
post with his head down and that he had nodded off for a few 
seconds because of the medication. The warden then 
recommended to the DCS director that Hansen be terminated, 
with 2 weeks’ pay in lieu of notice. The DCS director approved 
the termination on December 16. 

Hansen appealed the termination to the board, which held a 
hearing on February 18, 1988, to determine the stipulated issues 
of whether or not the DCS failed to consider mitigating 
circumstances and whether or not the discipline imposed was 
progressive discipline. Hansen requested reduction of the 
dismissal to a 2-day suspension and restoration of his job with 
backpay. 

The board found that Hansen was asleep at his post as 
alleged by the DCS, a serious violation of agency policy, but 
that the offense was not commensurate with the discipline 
imposed when the mitigating factors were considered. The 
mitigating factors included Hansen’s physical condition, his 
10-year record of good service, and the fact that the offense did 
not create a great security risk in the area where it occurred. 
Finding that progressive discipline should have been imposed, 
the board ordered that Hansen be reinstated effective April 21, 
1988, without backpay, and that he be placed on disciplinary 
probation for 1 year. 

The DCS appealed to the Lancaster County District Court, 
which reviewed the board’s decision on the record of the agency. 
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See Neb. Rev. Stat. § 84-917(5) (Reissue 1987). The trial court 
reversed the board and found that Hansen should be 
terminated from his employment. The trial court stated: 
It is an unconstitutional usurpation of power by the 
Personnel Board for them to substitute their judgment for 
that of the director by means of mitigating factors or 
otherwise. The Personnel Board exceeds their 
constitutional authority and their scope of review under 
the Nebraska State Personnel Rules, Title 273 NAC 
Chapter 14.008.030 when they seek to reinstate an 
employee who has been terminated by an agency head. 
Hansen’s motion for new trial was overruled, and this appeal 
followed. 

Because this petition on appeal was filed on May 20, 1988, 
we are governed by the case law and statutes in effect at that 
time. Under Neb. Rev. Stat. § 81-1319 (Reissue 1987), an 
appeal from a decision of the board is governed by the 
Administrative Procedure Act, Neb. Rev. Stat. §§ 84-901 et 
seq. (Reissue 1987), which provides that judicial review in the 
district court may result in a reversal or modification of the 
decision 

if the substantial rights of the petitioner may have been 
prejudiced because the agency decision is: 

(a) In violation of constitutional provisions; 

(b) In excess of the statutory authority or jurisdiction of 
the agency; 

(c) Made upon unlawful procedure; 

(d) Affected by other error of law; 

(e) Unsupported by competent, material, and 
substantial evidence in view of the entire record as made 
on review; or 

(f) Arbitrary or capricious. 

§ 84-917(6). An appeal to this court, however, “shall be heard 
de novo on the record.” § 84-918. 

We held in 1985 that the standard of review for the Supreme 
Court, found in § 84-918, prescribes a review of an agency’s 
decision de novo on the record, without the limitations imposed 
on the district court under § 84-917(6)(e) and (f). Haeffner v. 
State, 220 Neb. 560, 371 N.W.2d 658 (1985). Since that time, we 
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have noted on several occasions that this statutory scheme was 
illogical. 
In Haeffner v. State, 220 Neb. 560, 371 N.W.2d 658 
(1985), we concluded that regardless of the incongruity of 
a true de novo review of a district court review for error 
only, we had no choice save to follow the legislative 
mandate. Whether this review in fact constitutes this court 
as a Super-agency as to the administrative decisions of the 
agencies subject to § 84-918 is beside the point. We 
therefore proceed to review the matter de novo, reaching a 
decision independent of all dispositions that have gone 
before. 
Department of Health v. Columbia West Corp. , 227 Neb. 836, 
838, 420 N.W.2d 314, 316 (1988). See, also, In re Application 
A-15738, 226 Neb. 146, 151, 410 N.W.2d 101, 105 (1987) 
(“[a]lthough perhaps recognizing the absence of logic in 
requiring this court to review de novo a judgment of the district 
court which never did have an opportunity to make de novo 
findings, see concurrences of Shanahan, J., and Boslaugh, J., 
we nevertheless felt compelled to follow the unambiguous 
language prescribed by the Legislature”); R.D.B., Inc. v. 
Nebraska Liquor Control Comm., 229 Neb. 178, 183, 425 
N.W.2d 884, 887 (1988) (“regardless of the incongruity of a true 
de novo review of a district court decision wherein the review 
was for error only, the legislative mandate of the Administrative 
Procedure Act must be acknowledged”’). 

Our difficulty with the statute has been eased by its 
amendment, which now governs petitions filed on or after July 
1, 1989. The amendment provides that review in the district 
court is “de novo on the record of the agency.” § 84-917(5)(a) 
(Cum. Supp. 1990). The review in this court is “for errors 
appearing on the record.” § 84-918(3) (Cum. Supp. 1990). 
Because this petition was filed in 1988, we must review it de 
novo on the record of the agency. 

The record includes a statement of charges and the report of 
Sgt. Bob McPherson, who stated that he found Hansen asleep 
at his post. McPherson testified that he had been in the hospital 
to assist a nurse in administering oxygen, and when he returned 
about 30 minutes later, he found Hansen with his back to 
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McPherson. “So I walked around in front of him; he was sitting 
in the chair with his eyes shut, and I watched him for a couple of 
seconds, and I walked over and shook him on the shoulder and 
when I did that he jumped up.” McPherson said he observed 
Hansen for at least 5 seconds and “it was obvious to me he was 
asleep.” 

Hansen’s duties in the hospital included “making sure all the 
inmates are doing okay in their cells,” McPherson said. Hansen 
was to make a fire watch every half hour, be alert for suicide 
attempts, and assist the nurse if she needed to enter a cell. 
Hansen had aradio and keys at the time of the incident. 

McPherson testified that when Hansen came to McPherson’s 
office at the end of Hansen’s shift, McPherson said, “I caught 
you sleeping, didn’t I Erv?” and Hansen responded, “Yeah, but 
I just dozed off for a few minutes.” 

At the hearing before the board, Hansen testified that he was 
sitting at his desk rubbing his knee when he heard McPherson 
coming. Hansen stated that McPherson “come around the 
corner and he took his hand just as hard as he could and he 
pushed me right into the desk and hit my knee on that—my sore 
knee on the desk.” When Hansen went to McPherson’s office at 
the end of his shift, Hansen said, he denied sleeping but replied 
that he was rubbing his knee. 

Hansen claimed that the document prepared by the union 
representative, which indicated that it was Hansen’s contention 
that he “nodded off” for a few seconds, did not contain 
Hansen’s words, but the words of the union representative. 
Hansen again denied sleeping and stated that McPherson was 
lying. 

Frank Hopkins, deputy warden at the penitentiary at the 
time of the board hearing, testified that it is the policy of the 
penitentiary to terminate employees found sleeping on duty 
because all employees at the penitentiary are responsible for 
security. 

In the event a person is sleeping they [sic] cannot be 
responsible for security, as it requires supervision of areas 
and/or inmates in events that may take place, and it is 
considered to be a violation of gross negligence with the 
potential for significant and severe consequences, and one 
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that is not felt that is possible to be tolerated. 
Hopkins stated that in determining that Hansen should be 
terminated, he took into account Hansen’s 10-year record at the 
penitentiary, including his performance evaluations, “which 
were average to slightly above average,” and the seriousness of 
the infraction. 

The DCS personnel administrator, Gary Burger, testified 
that discharge is the typical discipline for penitentiary 
correctional officers found sleeping on the job, although that 
may not be the case at all the DCS institutions. 

While there is a conflict between what Hansen testified to at 
the hearing and what he is alleged to have admitted to the 
sergeant on the day of the incident, we “will consider and may 
give weight to the fact that the agency or hearing officer 
observed the witnesses and accepted one version of the facts 
rather than another.” Monie v. State Personnel Board, 229 Neb. 
27, 30, 424 N.W.2d 874, 877 (1988). We are required to make 
“independent findings of fact without reference to those made 
by the agency whose action is being reviewed . . . and reach our 
decision independent of all dispositions that have gone before.” 
Moonie, supra. 

As we noted in a case which involved the termination of an 
employee at another DCS facility, “[t]he appropriate discipline 
was a matter within the discretion of the director.” Kemper v. 
State, 230 Neb. 740, 743, 433 N.W.2d 497, 499 (1988). 

Under the administrative regulations which govern state 
personnel, “an employee’s conduct which compromises the 
security of a departmental program or constitutes an offense of 
‘serious magnitude’ renders the progressive discipline policy 
inapplicable.” Percival v. Department of Correctional Servs.., 
233 Neb. 508, 511, 446 N.W.2d 211, 213 (1989). “Although 
progressive discipline of a correctional facility’s employee is 
authorized under both the state rule and departmental 
regulation, whether progressive discipline should be imposed 
and implemented is discretionary with the director of the 
department.” Percival, supra at 512, 446 N.W.2d at 213. 

In order to reverse the agency’s decision, we must find that its 
actions were arbitrary or capricious, “taken in disregard of 
facts or circumstances and without some basis which would 
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lead a reasonable person to the same conclusion.” Jd. It is not 
unreasonable to expect that security guards at a maximum 
security prison will remain awake and alert during their tour of 
duty. Hansen asserted that he missed none of his required fire 
checks, and he complains that the department’s concern about 
a fire or suicide is based solely on speculation and conjecture. 
As we stated in Percival, “[A]ctual harm is not required to 
impose discipline; an employee’s violation of a departmental 
rule, thereby compromising the security or integrity of [the 
facility], is sufficient for disciplinary action.” Percival, supra at 
513, 446 N.W.2d at 214. 

The district court’s judgment reversing the decision of the 
State Personnel board is therefore affirmed. 

AFFIRMED. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE BAR ASSOCIATION, 
RELATOR, V. DOUGLAS VEITH, RESPONDENT. 
470 N.W.2d 549 
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1. Disciplinary Proceedings: Appeal and Error. A proceeding to discipline an 
attorney is a trial de novo on the record, in which the Supreme Court reaches a 
conclusion independent of the findings of the referee, provided, where credible 
evidence is in conflict on a material issue of fact, the Supreme Court considers 
and may give weight to the fact that the referee heard and observed the witnesses 
and accepted one version of the facts rather than another. 

2. Disciplinary Proceedings: Proof: Appeal and Error. The Supreme Court, in its 
de novo review of the record, must find that the particular complaint has been 
established by clear and convincing evidence in order to sustain it against an 
attorney in a disciplinary proceeding. 

3. Disciplinary Proceedings. Every attorney admitted to practice law in Nebraska 
shall take and subscribe an oath swearing to support the Nebraska and U.S. 
Constitutions and to faithfully discharge the duties of an attorney and counselor 
to the best of his or her abilities. An attorney’s violation of a disciplinary rule 
and failure to act competently by neglecting a matter entrusted to him or her is 
conduct violative of an attor ney’s oath as a member of the bar. The oath requires 
lawyers to observe the established codes of professional ethics. 

4. Disciplinary Proceedings: Conversion: Words and Phrases. In attorney 
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discipline proceedings, conversion refers to an attorney’s misappropriation of a 
client’s property to the attorney’s own use or some other improper use. 
Disciplinary Proceedings: Words and Phrases. Misappropriation is any 
unauthorized use of clients’ funds entrusted to a lawyer, including not only 
stealing, but also unauthorized temporary use for the lawyer’s own purpose, 
whether or not he derives any personal gain or benefit therefrom. 

Disciplinary Proceedings: Intent: Words and Phrases. An attorney’s failure to 
use entrusted funds for the purpose for which they were entrusted constitutes 
misappropriation. Misappropriation caused by serious, inexcusable violation of 
a duty to oversee entrusted funds is deemed willful, even in the absence of a 
deliberate wrongdoing. 

Disciplinary Proceedings: Proof. The mere fact that an attorney’s trust account 
balance falls below the amount deposited in and purportedly held in trust 
supports a finding of misappropriation. 

Disciplinary Proceedings: Conversion. An act of conversion is complete when 
the clients’ trust account is overdrawn or when, through mismanagement or 
misconduct on the part of the attorney, the balance of the account is less than the 
clients’ interest in it. 

Disciplinary Proceedings: Fraud: Intent. An attorney’s intent to defraud or lack 
thereof is irrelevant when drawing checks on clients’ trust account to pay 
personal expenses. 

Disciplinary Proceedings. An attorney has a duty to keep separate and properly 
account for client trust funds entrusted to the attorney and to promptly pay over 
and deliver such funds to the client upon request. 

. An attorney may not use client trust funds to cover business expenses. 

. To determine whether and to what extent discipline should be imposed it 
is necessary that the following factors be considered: (1) the nature of the 
offense, (2) the need for deterring others, (3) the maintenance of the reputation 
of the bar as a whole, (4) the protection of the public, (5) the attitude of the 
offender generally, and (6) his present or future fitness to continue in the practice 
of law. 


. Misappropriation of client funds, as one of the most serious violations 
of duty an attorney owes to his client, the public, and the courts, typically 
warrants disbarment. 

_____.. In the hierarchy of offenses for which lawyers may be disciplined, 
stealing from a client must be among thoseat the very top of the list. 

. Misappropriation affects both the bar and the public because it is a 
serious offense involving moral turpitude. 

Disciplinary Proceedings: Conversion. Receiving a client’s funds and converting 
them to persona! use by placing them in an office account without consent of the 
client is illegal conduct involving moral turpitude. 

Disciplinary Proceedings. Misappropriation is more than a grievous breach of 
professional ethics. It violates basic notions of honesty and endangers public 
confidence in the legal profession. 

. The paramount purpose of the “moral turpitude” standard is not to 
punish practitioners but to protect the public, the courts, and the profession 
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against unsuitable practitioners. 

. Mitigating circumstances shown in the record should be considered in 
determining the appropriate discipline imposed on an attorney violating the 
Code of Professional Responsibility. 

20. Disciplinary Proceedings: Intent: Circumstantial Evidence. Intent to 
misappropriate client funds may be inferred from circumstantial evidence. 

21. Disciplinary Proceedings. Cumulative acts of attorney misconduct are 
distinguishable from isolated incidents of neglect and therefore justify more 
serious sanctions. 

22. Disciplinary Proceedings: Intent. If a misappropriation occurs through an 
attorney’s laxity rather than wrongful intent, and if this lack of intent is 
reinforced by the attorney’s having taken remedial action immediately upon 
discovery of the problem, less discipline than disbarment may be appropriate. 

23. Disciplinary Proceedings. The fact that no client suffered any financial loss is no 
excuse for a lawyer to misappropriate clients’ funds nor any reason why a lawyer 
should not receive a severe sanction. 

. To determine what sanction is appropriate, each case justifying 

discipline of an attorney must be evaluated individually in light of the particular 

facts and circumstances. 


19. 


24. 


Original action. Judgment of disbarment. 


Alison L. Larson, Assistant Counsel for Discipline, for 
relator. 


Jon S. Reid and Mark E. Novotny, of Kennedy, Holland, 
DeLacy & Svoboda, for respondent. 


HastINGs, C.J., BOSLAUGH, CAPORALE, SHANAHAN, GRANT, 
and FAHRNBRUCH, JJ. 


PER CURIAM. 

In this attorney disciplinary proceeding, we find that since he 
knowingly and willfully transferred and commingled client 
trust funds with funds in his and his associated lawyers’ law 
office business account, and because he misappropriated some 
of those funds to his own use and to other improper purposes, 
Douglas Veith should be disbarred. 

Specifically, we find that the record reveals by clear and 
convincing evidence that Veith violated his oath of office as an 
attorney and Canon 1, DR 1-102, and Canon 9, DR 9-102, of 
the lawyers’ Code of Professional Responsibility. We agree with 
the relator, the Nebraska State Bar Association (NSBA), that 
the 8-month suspension recommended by the referee is 
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inappropriate under the circumstances of this case. The 2-year 
suspension suggested by the NSBA Counsel for Discipline is 
also too lenient. 

A proceeding to discipline an attorney is a trial de novo on 
the record, in which the Supreme Court reaches a conclusion 
independent of the findings of the referee, provided, where 
credible evidence is in conflict on a material issue of fact, the 
Supreme Court considers and may give weight to the fact that 
the referee heard and observed the witnesses and accepted one 
version of the facts rather than another. State ex rel. NSBA v. 
Thor, 237 Neb. 734, 467 N. W.2d 666 (1991); State ex rel. NSBA 
v. Rhodes, 234 Neb. 799, 453 N.W.2d 73 (1990), cert. denied 
U.S. ___, 111 S. Ct. 153, 112 L. Ed. 2d 119. The 
Supreme Court, in its de novo review of the record, must find 
that the particular complaint has been established by clear and 
convincing evidence in order to sustain it against an attorney in 
a disciplinary proceeding. Id. 


FACTUAL BACKGROUND 

The undisputed facts in the record here reveal that Veith was 
admitted to the practice of law in the State of Nebraska in June 
1982. At all times relevant, Veith was the managing attorney in 
a five-attorney office-sharing arrangement in Bellevue, 
Nebraska. As managing attorney, Veith received the monthly 
bank statements regarding the general law business and client 
trust accounts. Each of the attorneys used the trust account for 
his respective clients’ trust funds. 

In July 1988, Veith was informed by the bank that it had 
transferred funds from the trust account to the general law 
business account to cover a shortage of funds. At various other 
times Veith transferred or authorized the transfer of funds to 
the business account from the client trust account. 

During the period of August 1988 through February 1989, 
Veith, although he was generally aware of periodic deficits in 
both the trust and business accounts, failed to reconcile the 
accounts or take other action to avoid the deficit problem. 
Between September 1988 and March 1989, the trust account 
had negative balances. At a minimum, throughout this period, 
it should have contained $16,900 in client trust funds. Between 
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July 1988 and March 1989, Veith withdrew as income $70,000 
from the business account. On March 3, 1989, one of the 
associated attorneys questioned Veith about the trust account 
balance. Veith acknowledged that the trust account had over a 
$3,000 negative balance. He secured a $10,000 personal loan 
from a bank and deposited that money into the trust fund that 
same day to cover the deficiency in the client trust fund account 
of the complaining associated lawyer. Subsequently, Veith 
borrowed $25,000 from a friend to cover deficiencies in the 
other associated attorneys’ trust funds. On March 27, 1989, 
Veith secured a loan from a relative in the amount of $10,600, 
which he deposited in the trust account to cover trust funds for 
which Veith was accountable to his own clients. 

Meanwhile, on March 9, 1989, all the attorneys in the 
office-sharing arrangement, including Veith, made a 
conference call to the NSBA Counsel for Discipline, explaining 
the matter and setting in motion an investigation. 

The Committee on Inquiry of the Fourth Disciplinary 
District, after an October 16, 1989, hearing, recommended that 
formal charges be filed against Veith. These charges were 
reviewed by the Disciplinary Review Board and were filed as an 
original action in this court on May 29, 1990. The formal 
charges allege that the actions of Veith, as set forth above, 
constitute a violation of his oath of office, as provided by Neb. 
Rev. Stat. § 7-104 (Reissue 1987), and of DR 1-102 and DR 
9-102. 

Section 7-104 provides that every attorney admitted to 
practice law in Nebraska shall take and subscribe an oath 
swearing to support the Nebraska and U.S. Constitutions and 
to faithfully discharge the duties of an attorney and counselor 
to the best of his or her abilities. An attorney’s violation of a 
disciplinary rule and failure to act competently by neglecting a 
matter entrusted to him or her is conduct violative of an 
attorney’s oath as a member of the bar. State ex rel. Nebraska 
State Bar Assn. v. Divis, 212 Neb. 699, 325 N.W.2d 652 (1982). 
See State ex rel. NSBA v. Hahn, 218 Neb. 508, 356 N.W.2d 885 
(1984) (the oath requires lawyers to observe the established 
codes of professional ethics). DR 1-102 and DR 9-102 provide 
as follows: 
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DR 1-102 Misconduct. 
(A) A lawyer shall not: 
(1) Violate a Disciplinary Rule. 


(3) Engage in illegal conduct involving moral turpitude. 

(4) Engage in conduct involving dishonesty, fraud, 
deceit, or misrepresentation. 

(5) Engage in conduct that is prejudicial to the 
administration of justice. 

(6) Engage in any other conduct that adversely reflects 
on his fitness to practice law. 


DR 9-102 Preserving Identity of Funds and Property of a 
Client. 

(A) All funds of clients paid to a lawyer or law firm, 
other than advances for costs and expenses, shall be 
deposited in one or more identifiable bank or savings and 
loan association accounts maintained in the state in which 
the law office is situated and no funds belonging to the 
lawyer or law firm shall be deposited therein [with 
exceptions not applicable here]. 

(B) A lawyer shall: 


(3) Maintain complete records of all funds, securities, 
and other properties of a client coming into the possession 
of the lawyer and render appropriate accounts to his client 
regarding time. 

Following a formal hearing on November 16, 1990, a 
referee, on December 7, 1990, filed her report with this court. 
The referee found that Veith had violated the disciplinary rules 
under which he was charged. The referee recommended, among 
five components, that Veith be suspended from the practice of 
law for a period of 8 months. The NSBA filed an exception to 
the report, arguing that the referee’s recommendation of 
suspension for a period of 8 months was too lenient under the 
facts and circumstances as established by the record of this case. 

In his answer to the formal charges, Veith admits violating 
DR 1-102(A)(1) and DR 9-102(B)(3) but none of the other 
enumerated provisions of DR 1-102 or DR 9-102. In essence, 


STATE EX REL. NSBA v. VEITH 245 
Cite as 238 Neb. 239 


Veith admits to commingling the business and client trust fund 
accounts but attributes it to negligence. He denies attempting to 
intentionally or dishonestly convert the funds, perpetrate a 
fraud, or deceive or misrepresent matters to his associated 
counsel or clients. In contrast, the NSBA argues that Veith has 
gone beyond commingling and has converted or willfully 
misappropriated the client trust funds. 


COMMINGLING AND MISAPPROPRIATION 

In attorney discipline proceedings, conversion refers to an 
attorney’s misappropriation of a client’s property to the 
attorney’s own use or some other improper use. See ABA/BNA 
Lawyers’ Manual on Professional Conduct 45:106 (1985). 
Misappropriation is “any unauthorized use. . . of clients’ funds 
entrusted to [a lawyer], including not only stealing, but also 
unauthorized temporary use for the lawyer’s own purpose, 
whether or not he derives any personal gain or benefit 
therefrom.” In re Wilson, 81 N.J. 451, 455n.1, 409 A.2d 1153, 
1155 n.1 (1979). See Baca v. State Bar of California, 52 Cal. 3d 
294, 801 P.2d 412, 276 Cal. Rptr. 169 (1990) (an attorney’s 
failure to use entrusted funds for the purpose for which they 
were entrusted constitutes misappropriation). Misappropria- 
tion caused by serious, inexcusable violation of a duty to 
oversee entrusted funds is deemed willful, even in the absence of 
a deliberate wrongdoing. Edwards v. State Bar of California, 
52 Cal. 3d 28, 801 P.2d 396, 276 Cal. Rptr. 153 (1990). See, 
Giovanazzi v. State Bar of California, 28 Cal. 3d 465, 619 P.2d 
1005, 169 Cal. Rptr. 581 (1980) (mere fact that an attorney’s 
trust account balance falls below the amount deposited in and 
purportedly held in trust supports a finding of 
misappropriation); Matter of Iversen, 51 A.D.2d 422, 381 
N.Y.S.2d 711 (1976) (an act of conversion is complete when the 
clients’ trust account is overdrawn or when, through 
mismanagement or misconduct on the part of the attorney, the 
balance of the account is less than the clients’ interest in it). 
Thus, under DR 9-102, wrongful or improper intent is not an 
element of misappropriation. See, Jn re Wilson, supra; Archer 
v. State, 548 S.W.2d 71 (Tex. Civ. App. 1977) (DR 9-102 does 
not require elements of fraud, culpability, or willfulness); State 
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v. Stoveken, 68 Wis. 2d 716, 229 N. W.2d 224 (1975) (attorney’s 
intent to defraud or lack thereof is irrelevant when drawing 
checks on clients’ trust account to pay personal expenses). 

We have held that an attorney has a duty to keep separate and 
properly account for client trust funds entrusted to the attorney 
and to promptly pay over and deliver such funds to the client 
upon request. See State ex rel. NSBA v. Statmore, 218 Neb. 
138, 352 N.W.2d 875 (1984). See, also, DR 9-102. An attorney 
may not use client trust funds to cover business expenses. See, 
In re Lewis, 118 Ill. 2d 357, 515 N.E.2d 96 (1987) (professional 
corporation’s operating account); Edmondson v. State Bar of 
California, 29 Cal. 3d 339, 625 P.2d 812, 172 Cal. Rptr. 899 
(1981) (business debts); Bar Assn. v. Thompson, 69 Ohio St. 2d 
667, 433 N.E.2d 602 (1982) (overhead and operating expenses). 
Based upon Veith’s admissions and other clear and convincing 
evidence in the record, this court finds that Veith, by knowingly 
commingling and misappropriating trust funds, inexcusably 
breached his oath of office and his duty to his clients and to the 
clients of the lawyers sharing office space with him. In short, 
the clear and convincing evidence reflects that Veith is guilty of 
each of the charges brought against him. 


DISCIPLINE 

The next step is to determine the appropriate sanction. To 
determine whether and to what extent discipline should be 
imposed it is necessary that the following factors be considered: 
(1) the nature of the offense, (2) the need for deterring others, 
(3) the maintenance of the reputation of the bar as a whole, (4) 
the protection of the public, (5) the attitude of the offender 
generally, and (6) his present or future fitness to continue in the 
practice of law. State ex rel. NSBA v. Thor, 237 Neb. 734, 467 
N.W.2d 666 (1991); State ex rel. NSBA v. Rhodes, 234 Neb. 
799, 453 N.W.2d 73 (1990), cert. denied U.S. , 1118S. 
Ct. 153, 112 L. Ed. 2d 119. 

There is no question that misappropriation of client funds, as_ 
one of the most serious violations of duty an attorney owes to 
his client, the public, and the courts, typically warrants 
disbarment. See, State, ex rel. Hunter, v. Hatteroth, 134 Neb. 
451, 279 N.W. 153 (1938) (misappropriation by an attorney of 
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money belonging to his client is such a disregard of duty as to 
warrant disbarment); State, ex rel. Hunter, v. Boe, 134 Neb. 
162, 278 N.W. 144 (1938) (an attorney is subject to disbarment 
because of delinquency in accounting to clients for money 
received in his professional capacity, in violation of his duty to 
the public); State, ex rel. Spillman, v. Priest, 118 Neb. 47, 223 
N.W. 635 (1929) (delinquency in accounting for money received 
in professional capacity is ground for disbarment as violating 
duty to maintain respect due courts). “ ‘In the hierarchy of 
offenses for which lawyers may be disciplined, stealing froma 
client must be among those at the very top of the list.” ” The 
Florida Bar v. McShirley, 573 So. 2d 807, 808 (Fla. 1991), 
quoting The Florida Bar v. Tunsil, 503 So. 2d 1230 (Fla. 1986). 
Misappropriation affects both the bar and the public because 
it is a serious offense involving moral turpitude. See, /n re 
Phillips, 767 S.W.2d 16 (Mo. 1989) (receiving client’s funds and 
converting them to personal use by placing them in office 
account without consent of client is illegal conduct involving 
moral turpitude); Bambic v. State Bar of California, 40 Cal. 3d 
314, 707 P.2d 862, 219 Cal. Rptr. 489 (1985) (misappropriation 
of client funds involves moral turpitude and undermines public 
confidence in legal profession); Jn re Patt, 81 Ill. 2d 447, 410 
N.E.2d 870 (1980) (conversion of a client’s funds is an act 
involving moral turpitude). “Misappropriation is more than a 
grievous breach of professional ethics. It violates basic notions 
of honesty and endangers public confidence in the legal 
profession.” Grim v. State Bar of California, 53 Cal. 3d 21, 29, 
805 P.2d 941, 943, 278 Cal. Rptr. 682, 684 (1991). “ ‘The most 
common definition of an act of moral turpitude is one that is 
“contrary to honesty and good morals.” [citations.]’... ‘ “The 
paramount purpose of the ‘moral turpitude’ standard is not to 
punish practitioners but to protect the public, the courts, and 


the profession against unsuitable practitioners. ...” ’ ” In re 
Scott, 52 Cal. 3d 968, 978, 802 P.2d 985, 991, 277 Cal. Rptr. 201, 
207 (1991). 


This court disagrees with Veith’s assessment that his violation 
did not involve moral turpitude. At various times, by his own 
admission, Veith knowingly transferred money from the client 
trust account to the business account of his law office. He 
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admitted that during this period 20 percent of the money from 
the trust fund was used by him personally and 80 percent was 
used for salaries and other office expenses. During this period 
he bought himself an automobile, provided a telephone for his 
automobile, furnished his law office with a new leased 
computer system that cost $2,000 per month, and updated his 
law library, all so he would appear successful. 

This court also disagrees with Veith’s assessment that his 
conduct does not affect his present or future fitness to continue 
in the practice of law. In his new partnership arrangement Veith 
has taken steps so that he cannot sign checks on either the trust 
or business account. While admirable, this situation creates a 
paralogism. Veith asks this court and his clients to trust him, yet 
he apparently has some question as to his own trustworthiness. 


MITIGATING FACTORS 

This court must next determine whether there are factors 
which would mitigate the sanction of disbarment, suggesting 
that a lesser sanction may be more appropriate. Mitigating 
circumstances shown in the record should be considered in 
determining the appropriate discipline imposed on an attorney 
violating the Code of Professional Responsibility. State ex rel. 
NSBA v. Miller, 225 Neb. 261, 404 N. W.2d 40 (1987). 

Respondent presents an array of arguments, starting with a 
lack of intent. “As the term is used in attorney discipline cases, 
‘willful misappropriation’ covers a broad range of conduct 
varying significantly in the degree of culpability.” Edwards v. 
State Bar of California, 52 Cal. 3d 28, 38, 801 P.2d 396, 402, 276 
Cal. Rptr. 153, 159 (1990). Therefore, misconduct, although 
technically willful, may be less culpable if committed as a result 
of negligence and not as a result of a deliberate act. Veith’s 
argument is that he negligently rather than deliberately 
breached his duty. The record does not support this contention. 
He was aware that the bank transferred funds from the trust 
account to the business account but he took no action. He also 
transferred or authorized some transfers from the client trust 
fund account to the business account. That Veith knowingly 
and intentionally misappropriated trust funds is evidenced by 
his conversations with his minister. He told his minister that he 
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transferred funds from the trust account to the law office 
business account because he was running short on money. The 
minister understood Veith considered the transfer to be a 
temporary “quick-fix” which he would fix later. 

Intent to misappropriate client funds may be inferred from 
circumstantial evidence. See In re Phelps, 306 Or. 508, 760 P.2d 
1331 (1988). See, also, NJI 14.11 (“Intent is a mental process 
and it therefore generally remains hidden within the mind 
where it is conceived. It is rarely if ever susceptible of proof by 
direct evidence. It may, however, be inferred from the words 
and acts of the defendant and from the facts and circumstances 
surrounding his conduct”). Perhaps the initial transfer of funds 
was due to Veith’s negligence. However, the first transfer was 
not an isolated incident. There were repeated incidents in which 
Veith knew that the bank was transferring funds from the client 
trust fund account to the business account after the initial 
transaction. There were various times he authorized a transfer 
or personally transferred funds from the trust account to the 
business account. See State ex rel. NSBA v. Kirshen, 232 Neb. 
445, 441 N.W.2d 161 (1989) (cumulative acts of attorney 
misconduct are distinguishable from isolated incidents of 
neglect and therefore justify more serious sanctions). Veith 
never made an accounting over the period in question. At the 
same time he received a salary of approximately $70,000. 

Veith’s next argument is that no client was injured because he 
made full restitution. He relies upon State ex rel. NSBA v. 
Fitzgerald, 227 Neb. 90, 416 N.W.2d 28 (1987), for the 
proposition that restitution of the misused funds prior to being 
faced with accountability may mitigate the discipline to be 
imposed and apparently evidences a lack of wrongful intent. 
The problem for Veith is that, although he was not yet faced 
with formal accountability, the restitution he provided was not 
made until after he was confronted by an associated lawyer. At 
that point any motivation to make restitution came from the 
fear of being detected and punished rather than from a surge of 
conscience. The California Supreme Court has recognized the 
principle that if the misappropriation occurs through the 
attorney’s laxity rather than wrongful intent, and if this lack of 
intent is reinforced by the attorney’s having taken remedial 
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action immediately upon discovery of the problem, less 
discipline than disbarment may be appropriate. See Waysman 
v. State Bar of California, 41 Cal. 3d 452, 714 P.2d 1239, 224 
Cal. Rptr. 101 (1986); Palomo v. State Bar of California, 36 
Cal. 3d 785, 685 P.2d 1185, 205 Cal. Rptr. 834 (1984). Even if 
this court were to accept Veith’s position that he was merely 
negligent, he would not fall within this sound principle because 
over a course of almost 8 months, although he knew and 
participated in the transfer of funds from the trust account to 
the law office business account, he took no action to restore the 
trust funds. It was not until he was confronted that he confessed 
to any wrongdoing. Cf. State ex rel. NSBA v. Miller, supra 
(attorney made restitution of converted funds more than 2 
years prior to acomplaint filed against him and without threat 
of disciplinary action). 

One of the purposes of DR 1-102 and DR 9-102 of the 
Code of Professional Responsibility is to protect innocent 
persons from suffering any financial loss because of any 
misappropriation of funds by lawyers. In this case, Veith’s 
contention that any sanction should be mitigated because no 
lawyer’s client suffered any financial loss is not persuasive. 
Veith borrowed $10,000 from a bank, $25,000 from a friend, 
and $10,600 from a relative to restore those funds in the trust 
account which he had misappropriated. On October 16, 1989, 
when asked by a member of the Committee on Inquiry where he 
stood on these loans, Veith replied: “Very seriously within the 
last 48 to 72 hours my wife and I have seriously sat down and 
talked about bankruptcy and that’s a very serious consideration 
to the point where we’ve formulated a plan to potentially do 
that.” 

Because Veith borrowed money and reimbursed the funds he 
misappropriated, the clients of Veith and his associated lawyers 
have not suffered a financial loss. But that does not mean that 
innocent parties might not suffer financial loss because of 
Veith’s misappropriations. Veith filed bankruptcy both 
personally and for his business on January 13, 1990. His 
innocent lenders may or may not suffer a financial loss. 
Regardless of whether the lenders are or are not reimbursed, the 
fact that no client suffered any financial loss is no excuse for a 
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lawyer to misappropriate clients’ funds nor any reason why a 
lawyer should not receive a severe sanction. See, In the Matter 
of Galloway, 278 S.C. 615, 300S.E.2d 479 (1983) (restitution of 
converted funds may have little or no effect in mitigating the 
sanction); Greenbaum v. State Bar, 15 Cal. 3d 893, 544 P2d 
921, 126 Cal. Rptr. 785 (1976) (fact that client was not and 
would not be harmed by attorney’s action was irrelevant); 
Heavey v. State Bar, 17 Cal. 3d 553, 551 P2d 1238, 131 Cal. 
Rptr. 406 (1976) (fact that client suffers no harm is mere 
fortuity). But see, Louisiana State Bar Ass’n v. Larré, 457 So. 
2d 649 (La. 1984) (repayment of funds along with severe 
depression and lack of prior disciplinary record may act as 
mitigating factors); The Florida Bar v. Whitlock, 426 So. 2d 
955 (Fla. 1982) (depositing personal funds into client trust 
accounts to bring them back to their proper balances will not 
excuse the lawyer of his conversion, but where there is no 
permanent financial loss to client a lighter sanction may be 
imposed). 

Factors which do favor mitigation are that Veith (1) was in 
good standing and free from disciplinary complaint or penalty, 
(2) has exhibited an attitude of regret and remorse, (3) has 
sought and received counseling, (4) has a good reputation in the 
community, (5) has cooperated fully with the Counsel for 
Discipline, and (6) has apparently provided many pro bono 
hours. 


CONCLUSION 

Veith cites a myriad of cases comparing various misconduct 
violations and their resulting sanctions. None of those are 
binding on this court’s decision. To determine what sanction is 
appropriate, each case justifying discipline of an attorney must 
be evaluated individually in light of the particular facts and 
circumstances. State ex rel. NSBA v. Miller, 225 Neb. 261, 404 
N.W.2d 40 (1987). Disbarment has been, and continues to be, a 
viable sanction in cases involving serious breach of disciplinary 
rules. 

There has been a trend in recent years toward lighter 
sanctions, a trend this court is convinced must be reversed. The 
correlation between the decline of public confidence in the legal 
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profession and the trend toward lighter attorney discipline 
sanctions is no coincidence. 
“(Excuses such as] a ‘lack of intent to deprive the client of 
his money’ or ‘personal hardship’ . . . stand out like an 
invitation to the lawyer who is in financial difficulty for 
one reason or another. All too often he is willing to risk a 
slap on the wrist, and even a little ignominy, hoping he 
won’t get caught, but knowing that if he is he can plead 
restitution, but [sic] duly contrite, and escape the ultimate 
punishment. The profession and the public suffer as a 
consequence. The willful misappropriation of client funds 
should be the Bar’s equivalent of a capital offense. The 
[sic] should be no excuses.” 
The Florida Bar v. Breed, 378 So. 2d 783, 784 (Fla. 1979) 
(Florida Supreme Court quoting a referee and giving notice that 
it would not be reluctant to disbar an attorney for this type of 
offense, reversing past trend of suspension as only discipline). 
Notwithstanding the mitigating factors in Veith’s favor, the 
facts that Veith commingled trust funds with his law office 
funds and willfully misappropriated them lead this court to 
conclude that in this case disbarment is the only appropriate 
sanction. Veith is directed to pay costs in accordance with Neb. 
Rev. Stat. §§ 7-114 and 7-115 (Reissue 1987). 
JUDGMENT OF DISBARMENT. 
WHITE, J., not participating. 


STATE OF NEBRASKA, APPELLEE, V. DALE KRAMER, APPELLANT. 
469 N.W.2d 785 


Filed May 31,1991. No. 90-575. 


1. Criminal Law: Directed Verdict. In a criminal case, a court can sustain a 
defendant’s motion fora directed verdict only when there is a complete failure of 
evidence to establish an essential element of the crime charged, or evidence is so 
doubtful in character, lacking probative value, that a finding of guilt based on 
such evidence cannot be sustained. 

2. Convictions: Witnesses: Testimony: Corroboration. Neb. Rev. Stat. 
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§ 28-1439.01 (Reissue 1989) requires only that a conviction be based on 
something more than only a cooperating individual’s testimony. It is sufficient if 
the cooperating individual’s testimony is corroborated as to material facts and 
circumstances which tend to support the testimony as to the principal fact in 
issue. 

3. Motions for Mistrial: Appeal and Error. A mistrial is properly granted when an 
event occurs during the course of a trial which is of such a nature that its 
damaging effect cannot be removed by proper admonition or instruction to the 
jury and would result in preventing a fair trial. The decision of whether to grant 
a motion for mistrial is within the discretion of the trial court and will be upheld 
on appeal absent an abuse of discretion. 

4. Rules of Evidence: Witnesses: Prior Convictions: Time. Under Neb. Evid. R. 
609(2), Neb. Rev. Stat. § 27-609(2) (Reissue 1989), cross-examination of a 
witness regarding the witness’ previous felony convictions and the number 
thereof is proper, but only if 10 or fewer years have elapsed since the date of 
conviction or the release of the witness from confinement. 

5. Trial: Evidence: Appeal and Error. Where evidence is excluded, an offer of 
proof is generally a prerequisite to review on appeal. 

6. Sentences: Appeal and Error. A sentence imposed within the statutorily 
prescribed limits will not be disturbed on appeal absent an abuse of discretion. 


Appeal from the District Court for Hall County: WILLIAM 
H. RILEY, Judge. Affirmed. 


Jerry J. Fogarty, Deputy Hall County Public Defender, for 
appellant. 


Mark J. Young, Deputy Hall County Attorney, for appellee. 


HasTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


GRANT, J. 

After a jury trial, defendant-appellant, Dale Kramer, was 
convicted of one count of distribution of marijuana, in 
violation of Neb. Rev. Stat. § 28-416(1)(a) (Cum. Supp. 1986), 
which subsection was later amended in an immaterial manner. 
See § 28-416(1)(a) (Reissue 1989). Defendant was sentenced to 
aterm of 18 to 24 months’ imprisonment. He timely appealed 
to this court, contending the district court erred in overruling 
his motion for directed verdict, in overruling his motions for 
mistrial, in failing to allow defendant to impeach one of the 
State’s witnesses with a second felony conviction, and in 
imposing an excessive sentence. 

In a criminal case, a court can sustain a defendant’s motion 
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for a directed verdict only when there is a complete failure of 
evidence to establish an essential element of the crime charged, 
or evidence is so doubtful in character, lacking probative value, 
that a finding of guilt based on such evidence cannot be 
sustained. State v. Perez, 235 Neb. 796, 457 N. W.2d 448 (1990); 
State v. Brown, 235 Neb. 374, 455 N.W.2d 547 (1990); State v. 
Eary, 235 Neb. 254, 454 N.W.2d 685 (1990). Defendant 
contends there was a complete failure of evidence to establish 
the fact that he was the person who sold the marijuana to a 
confidential informant, because the informant’s testimony was 
not corroborated as required by Neb. Rev. Stat. § 28-1439.01 
(Reissue 1989), which provides, “No conviction for an offense 
punishable under sections 28-401 to 28-438 shall be based solely 
upon the uncorroborated testimony of a cooperating 
individual.” 

The record shows that Michael Drugsvold testified at trial 
that in December 1987 he had agreed to work with the Nebraska 
State Patrol as a confidential informant. Drugsvold further 
testified that he had known defendant since high school and 
“[uJsed to get drugs from [defendant] all the time.” There was 
no objection to this testimony. On December 15, 1987, 
Drugsvold made two telephone calls from the Nebraska State 
Patrol office to the defendant’s residence. He recognized the 
voice answering the second telephone call as that of the 
defendant and asked defendant if he could purchase an ounce 
of marijuana. Defendant said, “Yeah. Come on over.” 

The record shows that Investigator Steven Kolb of the 
Nebraska State Patrol then searched Drugsvold for money and 
contraband, gave him money to purchase marijuana, equipped 
him with an audio transmitter (a “wire”), and drove him to a 
house “where Kramer was living.” When Drugsvold arrived at 
defendant’s residence, he knocked on the door and someone let 
him in. There were approximately 10 people in the house. While 
inside the residence, Drugsvold spoke to defendant about 
purchasing marijuana. Defendant said, “Hold on for a 
minute,” went into the bedroom, and asked Drugsvold to come 
in. Drugsvold followed defendant into the bedroom and asked 
if he could “bring somebody in” who wanted to purchase an 
ounce of marijuana. Defendant said he did not want to meet 
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anybody then. Drugsvold testified that he then purchased half 
an ounce of marijuana from the defendant for $45 or $50. 
Drugsvold then left the house, met Kolb, and gave Kolb the 
marijuana. They returned to the patrol office, where 
Drugsvold was again searched. 

Kolb, a drug investigator for the Nebraska State Patrol, 
testified that he saw Drugsvold on December 15, 1987, at the 
State Patrol office in Grand Island. Kolb was present when 
Drugsvold made the two telephone calls to defendant. After the 
second call, Kolb and Investigator Vincent Hernandez searched 
Drugsvold for money and contraband and equipped him with 
an audio transmitter. Drugsvold was to ask defendant if Kolb 
could come into defendant’s house and purchase an ounce of 
marijuana. 

Kolb testified that he and Drugsvold drove to defendant’s 
residence in a van. Drugsvold got out, went into the house, 
returned to the van about 12 minutes later, and gave Kolb two 
plastic bags of marijuana. 

Investigator Hernandez testified that on December 15, 1987, 
he was assisting Kolb in Hall County. Hernandez followed Kolb 
and Drugsvold to the defendant’s residence, parked about a 
block west of the house, and monitored the conversations of the 
people inside defendant’s house. The tape recordings of the 
conversations were not received in evidence. 

We have addressed the corroboration requirement of 
§ 28-1439.01 on several occasions. In State v. Beckner, 211 
Neb. 442, 318 N.W.2d 889 (1982), the appellant argued that any 
testimony of a cooperating individual on the essential elements 
of acrime which was not corroborated by other evidence should 
be excluded pursuant to § 28-439 (Reissue 1979), which was the 
statute then in effect and is identical to § 28-1439.01. We held, 
however, that “[t]he statute only requires that a conviction be 
based on something more than only a cooperating individual’s 
testimony.” State v. Beckner, supra at 446, 318 N.W.2d at 892. 

In State v. Taylor, 221 Neb. 114, 118, 375 N.W.2d 610, 614 
(1985), we set out facts similar to those in the case before us: “In 
addition to the undercover agent’s testimony, a State Patrol 
investigator testified that before the agent approached Taylor 
he had no marijuana in his possession and that upon his return 
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he possessed an ounce of the substance.” We then held that the 
testimony of a cooperating individual need not be corroborated 
on every element of the crime. 

In State v. Cain, 223 Neb. 796, 801, 393 N.W.2d 727, 731 
(1986), we said, “It is sufficient if the cooperating individual is 
corroborated as to material facts and circumstances which tend 
to support the testimony as to the principal fact in issue.” 
Accord State v. Knoefler, 227 Neb. 410, 418 N.W.2d 217 
(1988). 

The record shows that the material facts of Drugsvold’s 
testimony were sufficiently corroborated. The physical 
evidence of the marijuana and the testimony of the State’s other 
witnesses support Drugsvold’s testimony that he purchased the 
marijuana from the defendant. Defendant’s assertion to the 
contrary is without merit. 

In his second assignment of error, defendant contends the 
trial court erred in failing to grant his motions for mistrial. On 
this issue, the record shows that defense counsel impeached 
Drugsvold on several occasions with Drugsvold’s prior 
deposition testimony. Drugsvold also testified on 
cross-examination that he had not wanted to testify against 
defendant. On redirect, the prosecutor asked if Drugsvold was 
scared when he gave his deposition. Drugsvold answered, “Yes. 
My life had been threatened by this guy.” Defense counsel 
objected and moved for a mistrial on the basis of Drugsvold’s 
statement that his life had been threatened by the defendant, 
and claimed the testimony was irrelevant. During a conference 
held outside the presence of the jury, the prosecutor explained 
that he was trying to elicit testimony concerning reasons why 
some of Drugsvold’s statements at trial were inconsistent with 
his deposition testimony. The court ultimately overruled 
defendant’s motion for mistrial and instructed the jury to 
disregard the statement. 

In this appeal, the State argues that the trial court properly 
overruled defendant’s motion for mistrial because Drugsvold’s 
statement was relevant and admissible under our decision in 
State v. Clancy, 224 Neb. 492, 398 N.W.2d 710 (1987), 
disapproved on other grounds, State v. Culver, 233 Neb. 228, 
444 N.W.2d 662 (1989). In State v. Clancy, supra at 500, 398 
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N.W.2d at 716, we held that under Neb. Evid. R. 404(2), Neb. 
Rev. Stat. § 27-404(2) (Reissue 1989), “a defendant’s attempted 
intimidation or intimidation of a State’s informant or witness is 
relevant evidence concerning the defendant’s conscious guilt 
that a crime has been committed, and is a circumstance from 
which an inference may be drawn that the defendant is guilty of 
the crime charged.” In Clancy, the defendant threatened to kill 
the State’s witness and her husband or to have their house blown 
up. The record in Clancy, however, showed that the defendant 
made the threat after the witness reported defendant to the 
authorities for stealing an outboard motor. In the present case, 
the record is silent as to when defendant allegedly threatened to 
kill Drugsvold. Absent this vital information, the State has 
failed to demonstrate that the threat was relevant evidence 
concerning defendant’s “conscious guilt that a crime has been 
committed.” The threat could conceivably have been made 
before any crime was committed. The statement was not 
admissible under rule 404(2). 

That determination, however, does not require that we hold 
that defendant’s second assignment of error requires reversal. 
We have held that a mistrial is properly granted when an event 
occurs during the course of a trial which is of such a nature that 
its damaging effect cannot be removed by proper admonition 
or instruction to the jury and would result in preventing a fair 
trial. The decision of whether to grant a motion for mistrial is 
within the discretion of the trial court and will be upheld on 
appeal absent an abuse of discretion. State v. Andersen, 232 
Neb. 187, 440 N.W.2d 203 (1989); State v. Hankins, 232 Neb. 
608, 441 N.W.2d 854 (1989); State v. Byrd, 231 Neb. 231, 435 
N.W.2d 898 (1989). 

We have already determined that Drugsvold’s testimony was 
corroborated by physical evidence and by the testimony of the 
State’s other witnesses. Drugsvold also testified he had known 
defendant since high school and had purchased drugs from him 
“all the time.” There was no objection to this testimony. The 
record also shows that Drugsvold did not waver in his testimony 
that he had purchased marijuana from the defendant. The jury 
was instructed to disregard Drugsvold’s testimony regarding the 
alleged death threat. Under the circumstances, the trial court 
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did not abuse its discretion in overruling defendant’s motion for 
mistrial. 

Defendant next claims the trial court erred in failing to allow 
him to impeach Drugsvold with a second felony conviction. On 
this point, the record shows that Drugsvold testified on direct 
examination that he resided in the Hall County jail and had 
been convicted of a felony within the last 10 years. On 
cross-examination, the following exchange took place: 

Q. Mr. Drugsvold, you testified that you have been 
convicted of a felony once within the last ten years, is that 
correct? 

A. Yes. 

Q. As a matter of fact, you have been convicted of two 
felonies? 

The State objected to this question as improper 
impeachment, and, after a bench conference, the objection was 
sustained. Defendant did not make an offer of proof regarding 
Drugsvold’s prior felony convictions. He contends the district 
court’s evidentiary ruling was erroneous, quoting our holding 
in State v. Boss, 195 Neb. 467, 473, 238 N.W.2d 639, 644 (1976), 
that “[w]hen a defendant testifies on his own behalf, the 
prosecuting attorney may question him as to his previous 
convictions for felony and the number thereof... .” Accord, 
State v. Olsan, 231 Neb. 214, 436 N.W.2d 128 (1989); State v. 
Craig, 192 Neb. 347, 220 N.W.2d 241 (1974). 

Neb. Evid. R. 609, Neb. Rev. Stat. § 27-609 (Reissue 1989), 
provides in part: 

(1) For the purpose of attacking the credibility of a 
witness, evidence that he has been convicted of a crime 
shall be admitted if elicited from him or established by 
public record during cross-examination, but only if the 
crime (a) was punishable by death or imprisonment in 
excess of one year under the law under which he was 
convicted.... 

(2) Evidence of a conviction under this rule is not 
admissible if a period of more than ten years has elapsed 
since the date of such conviction or of the release of the 
witness from confinement, whichever is the later date. 

Under rule 609(2), cross-examination of a witness regarding 
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the witness’ previous felony convictions and the number 
thereof is proper, but only if 10 or fewer years have elapsed since 
the date of conviction or the release of the witness from 
confinement. The State contends that defendant is precluded 
from raising this issue because he failed to make an offer of 
proof showing that the foundational requirements of rule 609 
were met. Neb. Evid. R. 103, Neb. Rev. Stat. § 27-103 (Reissue 
1989), provides: 
(1) Error may not be predicated upon a ruling which 
admits or excludes evidence unless a substantial right of 
the party is affected, and: 


(b) In case the ruling is one excluding evidence, the 
substance of the evidence was made known to the judge by 
offer or was apparent from the context within which 
questions were asked. 

In State v. Fonville, 197 Neb. 220, 248 N.W.2d 27 (1976), we 
said rule 103 did not change the rule that where evidence is 
excluded, an offer of proof is generally a prerequisite to review 
on appeal. The purpose of an offer of proof is to bring to the 
attention of the trier of fact, and the appellate court on review, 
the substance of the evidence offered so that both the trial court 
and the appellate court may determine whether the refusal to 
accept the evidence was error. Fite v. Ammco Tools, Inc., 199 
Neb. 353, 258 N.W.2d 922 (1977). “When the condition of the 
record and form of the question itself shows that it is relevant 
and competent, no offer of proof is necessary.” (Emphasis 
supplied.) Jd. at 360, 258 N.W.2d at 926. See, also, State v. 
Fonville, supra. Competent evidence is evidence that is 
admissible and relevant on the point in issue. Hammann vy, City 
of Omaha, 227 Neb. 285, 417 N. W.2d 323 (1987). 

In this case, the condition of the record fails to show that the 
evidence regarding Drugsvold’s alleged second felony 
conviction was competent. Drugsvold testified on direct 
examination that he resided in the county jail and had been 
convicted of a felony within the past 10 years. Even if we 
assume Drugsvold had been convicted of a second felony, there 
was no foundation laid to establish that the alleged second 
felony conviction occurred within the 10-year period required 
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by rule 609(2). 

The trial court properly sustained the State’s foundational 
objection, and defendant failed to provide the required 
foundational information either by further examination of the 
witness or by making an offer of proof. Lacking this 
information, we cannot say that the trial court erred in 
excluding evidence of Drugsvold’s alleged second felony 
conviction. This assignment of error is without merit. 

Finally, defendant contends the district court erred in 
sentencing him to 18 to 24 months’ imprisonment. The offense 
of which defendant was convicted is a Class III felony, 
punishable by a maximum of 20 years’ imprisonment, a 
$25,000 fine, or both. We have often held that a sentence 
imposed within the statutorily prescribed limits will not be 
disturbed on appeal absent an abuse of discretion. State v. 
Eary, 235 Neb. 254, 454 N.W.2d 685 (1990). The presentence 
report shows that defendant has a lengthy criminal record and 
recurring problems with drug and alcohol abuse. During his 
sentencing hearing, defendant admitted to the court that he had 
“dealt a lot of drugs.” The sentence imposed is well within the 
statutory limits and does not constitute an abuse of discretion. 

The judgment of the district court is affirmed. 

AFFIRMED. 


IN RE INTEREST OF C.E.E., ACHILD UNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V.S.A.E., APPELLANT. 
469 N.W.2d 782 


Filed May 31,1991. No. 90-762. 


1. Parental Rights: Appeal and Error. In an appeal from a judgment terminating 
parental rights, the Supreme Court tries the factual issues de novo on the record 
and reaches a conclusion independent of the findings of the trial court. 
However, where the evidence is in conflict, the Supreme Court considers and 
may give weight to the fact that the trial court obseryed the witnesses and 
accepted one version of the facts rather than another. 

2. Parental Rights: Proof. Termination of parental rights must be by clear and 
convincing evidence. 
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3. Parental Rights. A juvenile’s best interests are a primary consideration in 
determining whether parental rights should be terminated. 

4. Parental Rights: Proof. A parent’s failure to make reasonable efforts to comply 
with a court-ordered plan of rehabilitation designed to reunite the parent with 
the child is an independent reason to justify termination of parental rights, and 
when a parent is unable or unwilling to rehabilitate herself within a reasonable 
period of time, the best interests of the child require termination of parental 
rights. 

5. Parental Rights. A child cannot, and should not, be suspended in foster care, 
nor be made to await uncertain parental maturity. 


Appeal from the County Court for Otoe County: RANDALL 
L. REHMEIER, Judge. Affirmed. 


Richard Harter and, on brief, William B. Zastera, Otoe 
County Public Defender, for appellant. 


Max J. Kelch, Otoe County Attorney, for appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


BOSLAUGH, J. 

The parental rights of the appellant and the father of their 
son were terminated by the Otoe County Court. The father’s 
appeal was dismissed on January 4, 1991. The mother, who is 
the appellant, assigned three errors, which can be summarized 
as follows: (1) The trial court erred in finding that she was 
afforded a reasonable time in which to comply with the plan of 
rehabilitation, and (2) the trial court erred in finding there was 
clear and convincing evidence to support the termination of her 
parental rights, which was in the best interests of the child. 

In an appeal from a judgment terminating parental 
rights, the Supreme Court tries the factual issues de novo 
on the record and reaches a conclusion independent of the 
findings of the trial court. However, where the evidence is 
in conflict, the Supreme Court considers and may give 
weight to the fact that the trial court observed the 
witnesses and accepted one version of the facts rather than 
another. [Citation omitted.] In the absence of any 
reasonable alternative and as the last resort to dispose of 
an action brought pursuant to the Nebraska Juvenile 
Code, termination of parental rights must be by clear and 
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convincing evidence. [Citation omitted.] A juvenile’s best 
interests are one of the primary considerations in 
determining whether parental rights should be terminated 
as authorized by the Nebraska Juvenile Code. [Citation 
omitted.] 
In re Interest of L.P.B., 237 Neb. 806, 807, 467 N.W.2d 687, 
688-89 (1991); In re Interest of K.M.S., 236 Neb. 665, 463 
N.W.2d 586 (1990); Jn re Interest of C.A., 235 Neb. 893, 457 
N.W.2d 822 (1990). 

The record shows that the child was born on May 28, 1987. 
On May 6, 1988, he was removed from the family home and 
placed with the Nebraska Department of Social Services. He 
has remained in the custody of the department since that date. 

A juvenile petition was filed on May 6, 1988. Between May 
1988 and February 1989, the department and the parents 
unsuccessfully attempted to resolve the matter without an 
adjudication. On February 22, 1989, the parents both admitted 
the allegations of the petition, and the child was found to be a 
juvenile within Neb. Rev. Stat. § 43-247(3)(a) (Reissue 1988). 
On May 24, 1989, the child was formally placed in the custody 
of the department, and an evidential hearing was ordered to 
determine the corrective measures required to rehabilitate the 
parents. A plan of rehabilitation was adopted and ordered by 
the court on June 14, 1989. Under the plan, the appellant was 
required to (1) attend marital counseling; (2) obtain counseling 
for (a) parenting skills, (b) discipline and guidance of children, 
(c) coping with stress, (d) marital strife, (e) finances, and (f) 
individual improvement; (3) maintain suitable employment; (4) 
obtain adequate housing, maintain suitable housekeeping 
standards, and cooperate with the conducting of a home study; 
(5) develop a monthly budget; (6) abstain from the use of 
alcohol; (7) complete an alcohol codependency program; (8) 
maintain stable living conditions and obtain the department’s 
approval before moving; (9) visit the child at least once a week; 
and (10) assist in supporting him by paying $50 each week to the 
clerk of the district court. 

A motion to terminate parental rights was filed, and 
evidence was heard on August | and 22, 1990. On August 24, 
1990, the court terminated the father’s and the appellant’s 


IN RE INTEREST OF C.E.E. 263 
Cite as 238 Neb. 260 


parental rights. The trial court found that the State had shown 
by clear and convincing evidence that both parents had willfully 
failed to comply with the plan and that it was in the best 
interests of the child that the parental rights be terminated. 

The evidence shows that the appellant failed to comply with 
any of the provisions of the plan except for two: (5) developing 
a monthly budget and (9) visiting the child once a week. The 
appellant admitted that she had not complied with provisions 
(1), (2), (3), (6), (7), (8), and (10) of the plan. Regarding 
provision (4), suitable housekeeping standards, a family 
support worker with the department testified that the 
surroundings provided for the child were unsafe and unhealthy. 
The support worker noted that there were always dirty dishes 
and dirty clothes lying around and that there were dog feces on 
the floor. 

At the termination hearing, the appellant offered little. 
explanation for her failure to comply with the plan other than a 
lack of financial ability. In rebuttal, the support worker 
testified that the appellant was informed that she probably 
could attend counseling free because of her financial situation. 
Further, the support worker noted that she encouraged the 
appellant weekly to participate in parental counseling; alcohol 
counseling; alcohol codependency programs; counseling for 
the discipline and guidance of children, coping with stress, 
marital strife, and finances; and individual counseling. The 
appellant, however, failed to make any effort to comply with 
the rehabilitation plan. 

Neb. Rev. Stat. § 43-292(6) (Reissue 1988) provides for 
termination of parental rights when the court finds such action 
to be in the best interests of the juvenile and “([f]ollowing a 
determination that . . . reasonable efforts, under the direction 
of the court, have failed to correct the conditions leading to the 
determination.” 

A parent’s failure to make reasonable efforts to comply 
with a court-ordered plan of rehabilitation designed to 
reunite the parent with the child is an independent reason 
to justify termination of parental rights, and when a 
parent is unable or unwilling to rehabilitate herself within 
a reasonable period of time, the best interests of the child 
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require termination of parental rights. 
In re Interest of V.M., 235 Neb. 724, 727, 457 N.W.2d 288, 291 
(1990). 

The appellant argues that she was not given a reasonable 
amount of time in which to comply with the rehabilitation plan. 
The juvenile petition was filed on May 6, 1988. Between that 
date and February 1989, the department worked with the 
appellant to resolve the matter without an adjudication. When 
those efforts proved unsuccessful, an adjudication hearing was 
held on February 22, 1989, and the child was found to be a 
juvenile within § 43-247(3)(a). A plan of rehabilitation was 
adopted on June 14, 1989. Over 1 year 2 months later, the 
appellant had exhibited very little if any willingness to comply 
with the court-ordered plan. She failed to attend parental, 
personal, and alcohol counseling programs as required by the 
plan. She neglected to advise the social workers when she 
moved to a different location. She failed to obtain any type of 
employment. She had the opportunity to become involved ina 
vocational rehabilitation program, but left after a short period. 
She has never taken any responsibility to support her son. The 
fact is that the appellant failed to show any willingness to 
rehabilitate herself within a reasonable period of time. 

The child is now 4 years old. He has spent the last 3 years of 
his life in foster care. A child “ ‘cannot, and should not, be 
suspended in foster care, nor be made to await uncertain 
parental maturity.’ ” In re Interest of R.W., 236 Neb. 420, 429, 
461 N.W.2d 545, 551 (1990) (quoting Jn re Interest of C.N.S. 
and A.I.S.,234 Neb. 406, 451 N.W.2d 275 (1990)). 

From our de novo review of the record, we find that the 
evidence is clear and convincing that it is in the best interests of 
the child to terminate the parental rights of the appellant 
because of her unwillingness to rehabilitate herself, although 
she was afforded a reasonable amount of time in which to 
comply with the rehabilitation plan. 

The order terminating the parental rights of the appellant is 
affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. TODD A. SPAHNLE, APPELLANT. 
469 N.W.2d 780 


Filed May 31,1991. No. 90-1217. 


1. Pleas. Prior to sentencing, a court should allow the defendant to withdraw his 
plea for any fair and just reason, provided that the prosecution would not be 
substantially prejudiced by its reliance upon the plea. 

2. Pleas: Proof. The burden is on the defendant to establish by clear and 
convincing evidence the grounds for withdrawing a plea. 

3. Pleas: Appeal and Error. A ruling ona withdrawal of a plea will not be disturbed 
on appeal absent an abuse of discretion. 


Appeal from the District Court for Lancaster County, 
WILLIAM D. BLUE, Judge, on appeal thereto from the County 
Court for Lancaster County, MARY L. DoyLe, Judge. Judgment 
of District Court affirmed, and cause remanded with 
directions. 


Dennis R. Keefe, Lancaster County Public Defender, and 
Susan R. Tast for appellant. 


Don Stenberg, Attorney General, and Delores Coe-Barbee 
for appellee. 


HastInNGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
and Grant, JJ. 


WHITE, J. 

Todd A. Spahnle pled guilty to four misdemeanors in county 
court after waiving his right to counsel, and he was sentenced to 
a total of 9 months in county jail and fined $100. On appeal to 
the district court, he asserted that his pleas had not been entered 
knowingly, intelligently, and voluntarily and that he should 
have been allowed to withdraw his pleas. The district court 
affirmed, and he appeals to this court. We affirm. 

Spahnle was charged following an incident at Branched Oak 
Lake, near Lincoln, Nebraska, in June 1990, in which a car 
driven by Spahnle struck another man, who stepped in front of 
the car. Spahnle did not stop to give assistance, and the man 
died as a result of the accident. The defendant was charged with 
violation of duty following an accident, see Neb. Rev. Stat. 
§ 39-6,104.01 (Reissue 1988); fictitious plates, see Neb. Rev. 
Stat. § 60-323 (Reissue 1988); no valid registration, see Neb. 
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Rev. Stat. § 60-302 (Cum. Supp. 1990); and no proof of 
insurance, see Neb. Rev. Stat. § 60-570 (Reissue 1988). 

At his arraignment on July 18, 1990, Spahnle was informed 
of the charges against him, the possible penalties, and the 
possibility that the sentences could be consecutive. The 
prosecution provided a factual basis for the charges. Spahnle 
waived his right to an attorney and entered his guilty pleas. The 
court found that the pleas were knowingly, voluntarily, and 
intelligently entered, and a presentence investigation was 
ordered. 

After Spahnle met with a probation officer, he returned to 
court on his own motion and asked to change his pleas. The 
public defender was appointed, and at a hearing on the motion 
Spahnle said that he wished to change his pleas. He said he 
entered the guilty pleas only because the victim’s family was 
present at the arraignment and he “felt bad.” He told the court 
that he did not realize the full impact of his possible sentences 
until he met with the probation officer. The court denied his 
request. 

Spahnle renewed his request to change his pleas prior to 
sentencing, and the motion was again overruled. The trial court 
found, based on the presentence report, that Spahnle was not a 
good candidate for probation, and he was sentenced to 6 
months in jail for the violation of duty charge and 3 months in 
jail for no proof of insurance. He was fined $50 each for the 
other two charges. On appeal, the district court affirmed the 
county court. 

Spahnle’s assignments of error combine to assert that the 
district court erred in affirming the county court’s finding that 
his guilty pleas were entered knowingly, voluntarily, and 
intelligently, and in refusing to allow him to withdraw his pleas. 

We find that the county court followed the requirements for 
accepting the guilty pleas, as specified in State v. Irish, 223 Neb. 
814, 394 N.W.2d 879 (1986). We must then determine if Spahnle 
should have been allowed to withdraw those pleas at a later 
date. 

We have held that prior to sentencing, a court should allow 
the defendant to withdraw his plea “for any fair and just 
reason, provided that the prosecution would not be 
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substantially prejudiced by its reliance upon the plea.” State v. 
Nearhood, 223 Neb. 768, 770, 393 N.W.2d 530, 532 (1986). 
“The burden is upon the defendant to establish by clear and 
convincing evidence the grounds for withdrawing a plea.” 
Nearhood, supra at 771, 393 N.W.2d at 533. The withdrawal of 
a plea “is addressed to the discretion of the trial court, and its 
ruling will not be disturbed on appeal absent an abuse of that 
discretion.” Id.; State v. Minshall, 227 Neb. 210, 416 N.W.2d 
585 (1987). 

_ The only reasons that Spahnle gave for his request to 
withdraw his guilty pleas are that he entered them because the 
family of the victim was present in the courtroom and a friend 
advised him to “plead guilty to get it done with faster.” He was 
not represented by counsel at the time of the entry of the pleas, 
but the record clearly shows that he waived the right to counsel 
on three occasions. His asserted explanation for withdrawing 
the pleas does not constitute a “fair and just reason.” 

The defendant has not met his burden of demonstrating a 
basis for withdrawing his pleas, and we do not find any 
evidence of an abuse of discretion on the part of the trial court. 

We find, however, that the county court did not order a 
revocation of Spahnle’s license for 1 year following his release 
from jail, as required by Neb. Rev. Stat. § 39-6, 104.03 (Reissue 
1988). We therefore remand to the district court with directions 
to remand to the county court to impose a 1-year license 
revocation. The decision of the county court, affirmed by the 
district court, is affirmed in all other respects. 

AFFIRMED AND REMANDED WITH DIRECTIONS. 

FAHRNBRUCH, J., not participating. 
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STATE OF NEBRASKA, APPELLEE, V. AARON C. GIBBS, APPELLANT. 
470 N.W.2d 558 


Filed June 7, 1991. Nos. 81-920, 82-026, 82-027. 


1. Motions to Suppress: Appeal and Error. In determining the correctness of a trial 
court’s ruling on a motion to suppress, the Supreme Court will uphold the trial 
court’s findings of fact unless those findings are clearly erroneous. 

2. Criminal Law: Identification Procedures. Whether identification procedures 
were unduly suggestive and conducive to a substantial likelihood of irreparable 
mistaken identification is to be determined by a consideration of the totality of 
the circumstances surrounding the procedures. 

3. Pleas. It is sufficient for atrial court to explain the possible range of penalties for 
each crime, and it is not necessary to explain that each sentence might run 
concurrently or consecutively to any other sentence imposed. 

4. Speedy Trial: Waiver. Neb. Rev. Stat. § 29-1209 (Reissue 1989) provides: 
“Failure of the defendant to move for discharge prior to trial or entry of a plea of 
guilty or nolo contendere shall constitute a waiver of the right to speedy trial.” 

. Under the provisions of Neb. Rev. Stat. § 29-1209 (Reissue 
1989), it is incumbent upon defendant and his counsel to file a timely motion for 
discharge in order to avoid the waiver provided for by that statute. 

6. Speedy Trial. An unexplained delay between arrest and arraignment or 
preliminary hearing does not demonstrate a violation of the right to speedy trial 
in the absence of prejudice. 

7. Constitutional Law: Effectiveness of Counsel: Proof. To sustain a claim of 
ineffective assistance of counsel as a violation of the sixth amendment to the 
U.S. Constitution or article], § 11, of the Nebraska Constitution, the defendant 
must show that (1) counsel’s performance was deficient and (2) such deficient 
performance prejudiced the defense, that is, a demonstration of reasonable 
probability that, but for counsel’s deficient performance, the result of the 
proceedings would have been different. 

8. Effectiveness of Counsel: Proof. A criminal defendant must demonstrate 

prejudice was suffered from ineffectiveness of counsel. 

: . Defendant has the burden of demonstrating ineffective 
assistance of counsel, and the record must affirmatively support the claim. 

10. Sentences: Appeal and Error. A sentence imposed within the statutory limits will 

not be disturbed on appeal unless the sentencing court has abused its discretion 
in the sentence imposed. 


Appeal from the District Court for Douglas County: JoHN 
E. CLARK and DoNALD J. HAMILTON, Judges. Affirmed. 


Michael J. Lehan, of Kelley, Kelley & Lehan, P.C., for 
appellant. 


Robert M. Spire, Attorney General, and Susan M. Ugai for 
appellee. 
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HASTINGS, C.J., WHITE, CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ., and CoLweELL, D.J., Retired. 


COLWELL, D.J., Retired. 

This is a consolidated appeal of four separate Douglas 
County felony convictions of defendant, Aaron C. Gibbs, that 
were reinstated as direct appeals by virtue of the decision from 
the U.S. Court of Appeals for the Eighth Circuit, based on 
ineffective assistance of counsel, finding that “Gibbs has never 
had a full adversarial briefing on all arguable issues before the 
state court much less a meaningful appellate determination as 
to whether any exist.” Gibbs v. Dahm, No. 88-2319, slip op. at 3 
(8th Cir. May 30, 1989). 

Gibbs challenges his 1981 convictions of burglary in case No. 
81-920, see Neb. Rev. Stat. § 28-507(1) (Reissue 1989); of 
escape in case No. 82-027, see Neb. Rev. Stat. § 28-912(1) 
(Reissue 1989); and of two counts of receiving stolen property 
in case No. 82-026, see Neb. Rev. Stat. §§ 28-517 (Reissue 1989) 
and 28-518 (Reissue 1979). Gibbs received an aggregate 
sentence of 10 to 19 years’ imprisonment. We affirm. 

In Gibbs’ direct appeals of the escape and receiving stolen 
property convictions, his appointed counsel filed a motion and 
brief seeking to withdraw, following the procedure in Anders v. 
California, 386 U.S. 738, 87 S. Ct. 1396, 18 L. Ed. 2d 493 
(1967). The motion was granted and Gibbs’ sentences were 
affirmed by this court. See State v. Gibbs, 211 Neb. xxi (case 
Nos. 82-026, 82-027, May 12, 1982). 

In Gibbs’ direct appeal of the burglary conviction, his 
appointed counsel in like manner filed a motion and brief. This 
court advised Gibbs of his right to respond, to which Gibbs 
personally replied with a motion to dismiss the appeal without 
prejudice. Accordingly, Gibbs’ appeal was dismissed. See State 
v. Gibbs, 212 Neb. xxii (case No. 81-920, Sept. 8, 1982). 

After the state district court denied Gibbs postconviction 
relief on all four convictions, Gibbs filed a federal habeas 
corpus action. The federal district court ordered that the writ of 
habeas corpus be granted on the basis of Gibbs’ ineffective 
assistance of counsel. The U.S. Court of Appeals for the Eighth 
Circuit affirmed, and this court has since reinstated each of 
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Gibbs’ direct appeals. 

Gibbs’ seven assignments of error combine to urge error, (1) 
in the burglary conviction, in the trial court’s not suppressing an 
identification tainted by unnecessarily suggestive pretrial 
identification procedures; (2) in the escape and receiving stolen 
property convictions, in the trial court’s accepting guilty pleas 
that were not intelligently and voluntarily made because Gibbs 
was not advised at the time that he entered each guilty plea that 
each sentence could be imposed consecutively; (3) in the 
burglary and receiving stolen property convictions, in the trial 
court’s not affording Gibbs a speedy preliminary hearing and 
trial; (4) in all four convictions, in denying Gibbs effective 
assistance of counsel; and (5) in all four convictions, in the trial 
court’s imposition of excessive sentences. 


I. FACTUAL SUMMARIES 


1. BURGLARY CONVICTION, CASE No. 81-920 (JURY TRIAL) 

On the morning of December 15, 1980, the home of Karen 
Mason and her two sons, Robert, age 13, and John, age 8, was 
burglarized. At approximately 7 a.m., Robert left home to 
catch the schoolbus. The bus stop is only two houses away from 
the Mason residence. At the bus stop, Robert met his friend, 
Cathy Batter. Cathy told Robert that while she was walking to 
the bus stop, a car had followed her. She informed Robert that 
she got scared and ran to the bus stop after the occupants of the 
car had rolled down their window. 

They boarded the schoolbus, and as the bus passed in front 
of the Mason residence, Cathy pointed out to Robert that the 
car was parked near his house. Looking out the bus window, 
Robert noticed that there were three men standing next to the 
car, who were pointing at his house. Robert testified that the 
schoolbus came within 5 feet of the three men. He further 
testified that as the bus passed, he got a 30-second look at their 
faces and, as a result, would be able to recognize two of them 
again if he were to see them. 

Robert became suspicious. He and Cathy exited the bus at its 
next stop. While walking toward his house, Robert saw a man, 
later identified as Gibbs, walking toward the car he had 
previously observed. Robert testified that he came within 10 or 
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15 feet of Gibbs and that he had an opportunity to see him for 
approximately 1 minute. Robert then hid behind a bush that 
was located across the street from his house. He observed Gibbs 
walk into his driveway, and he saw someone open the garage 
door. 

Alarmed, Robert hurriedly went to a friend’s house, and the 
police were called. Next, he returned to his hiding place in the 
bushes, and then, having determined that everyone was gone, 
Robert entered his house and discovered that it had been 
burglarized. 

The next day, on December 16, 1980, Robert identified 
Frederick Perkins and Gibbs in a five-man photographic array, 
prepared by Officer Wolf, as being two of the men seen in front 
of his house. The array consisted of separate photos of the faces 
and upper torsos of five individuals, one of whom was Gibbs. 
As a result of the identification, Gibbs was arrested on 
December 30, 1980. 

At a suppression hearing, Robert again identified Gibbs as 
the man he had seen outside his house on the morning of 
December 15, 1980. The trial court then ruled that the 
“photograph identification by Robert Mason was not unduly 
suggestive and is admissible at time of trial.’ On October 29, 
1981, at trial, Robert Mason again identified Gibbs as a 
perpetrator of the burglary. 

Following the jury trial, Gibbs was found guilty, and Gibbs 
was sentenced to 4 to 6 years’ imprisonment, with credit for 141 
days served. 


2. ESCAPE CONVICTION, CASE No. 82-027 (GUILTY PLEA) 

On September 15, 1981, Gibbs was charged with escape after 
he ran out of a courtroom on September 3, 1981. Gibbs was 
arrested in the hall and returned to custody. 

On November 24, 1981, Gibbs pled guilty to the escape 
charge. The court determined that there was a factual basis for 
the charge and accepted Gibbs’ plea. On December 18, 1981, 
Gibbs was sentenced to 2 to 5 years’ imprisonment, with credit 
for 108 days served. The escape sentence was to run 
consecutively to the receiving stolen property and burglary 
sentences. 
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3. RECEIVING STOLEN PROPERTY CONVICTIONS, 
CASE No. 82-026 (GUILTY PLEAS) 

On October 20, 1981, Gibbs was charged with two counts of 
receiving stolen property. Count I charges Gibbs with the 
possession on October 15, 1980, of a 1979 Mercury Cougar 
stolen from Rosen Novak Chevrolet. Count II charges Gibbs 
with the possession on October 23, 1980, of a 1980 Buick 
Century sedan stolen from Barbara Magnuson. 

On November 24, 1981, pursuant to a plea bargain, Gibbs 
entered pleas of guilty to both counts of receiving stolen 
property. The court determined that there was a factual basis 
for both counts and accepted Gibbs’ guilty pleas. On December 
18, 1981, the court sentenced Gibbs to 2 to 4 years’ 
imprisonment on each of the receiving stolen property counts. 
The sentences for the receiving stolen property counts were to 
run consecutively to each other as well as to the burglary 
sentence. 

Additional facts are later discussed. 


II. ANALYSIS 


1. SUPPRESSION OF PHOTOGRAPHIC IDENTIFICATION 

In his first assignment of error, Gibbs contends that the use 
of the photographic array was so unduly suggestive that his 
suppression motion should have been sustained. 

In determining the correctness of a trial court’s ruling on a 
motion to suppress, the Supreme Court will uphold the trial 
court’s findings of fact unless those findings are clearly 
erroneous. State v. Garcia, 235 Neb. 53, 453 N.W.2d 469 
(1990); State v. Sardeson, 231 Neb. 586, 437 N.W.2d 473 (1989). 
In making this determination, the Supreme Court does not 
reweigh the evidence or resolve conflicts in the evidence, but, 
rather, recognizes the trial court as the finder of fact and takes 
into consideration that the trial court has observed the 
witnesses testifying in regard to such motions. State v. Garcia, 
supra; State v. Sardeson, supra. 

At the suppression hearing, Robert Mason testified as to the 
identification procedures used by Officer Wolf for the 
photographic array on December 16, 1980. Officer Wolf laid 
out five photographs on a table face up and asked Robert if he 
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could identify any of the photos as being of a person at the 
scene. According to Robert’s testimony, he was able to identify 
Gibbs from the burglary because he remembered Gibbs’ face 
structure and his nose and eyes. 

With regard to the use of photographic arrays, this court has 
held that whether identification procedures were unduly 
suggestive and conducive to a substantial likelihood of 
irreparable mistaken identification is to be determined by a 
consideration of the totality of the circumstances surrounding 
the procedures. State v. Price, 229 Neb. 448, 427 N.W.2d 81 
(1988), citing State v. Swoopes, 223 Neb. 914, 395 N.W.2d 500 
(1986), which also held that “an array of five photographs is 
sufficient to constitute a fair and adequate array when 
attempting to identify a single perpetrator.” 223 Neb. at 918, 
395 N.W.2d at 504. 

Gibbs claims the photographic array was unduly suggestive 
because, in the five photographs, Gibbs was the only individual 
depicted without facial hair. There is nothing in the record to 
indicate that the lack of facial hair was the method by which 
Robert Mason differentiated between the five photographs. 
Robert testified that he remembered Gibbs from the burglary 
because of Gibbs’ face, nose, and eyes. He stated that he 
remembered Gibbs’ nose because it was flared. Officer Wolf 
testified that Robert picked out Gibbs after looking at the 
photographs for a couple of minutes. An examination of the 
five photographs shows that Gibbs’ dress, height, weight, age, 
and hairstyle in no way singled him out from the other four 
individuals. Even if the array had been improper, Robert’s 
identification of Gibbs at trial was completely supported, 
independently, by Robert’s observations at the time of the 
burglary. In that connection, the totality of circumstances 
supports a finding that the identification was based on his 
observation of Gibbs during the burglary and was the basis for 
the subsequent identification. See State v. Richard, 228 Neb. 
872, 424 N. W.2d 859 (1988). There was no error in denying the 
motion tosuppress. 


2. INTELLIGENT AND VOLUNTARY PLEAS 
The second summarized assignment of error contends that 
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Gibbs’ guilty pleas to the charges of escape and theft by 
receiving stolen goods were not made intelligently and 
voluntarily because the court failed to inform Gibbs that the 
sentences for his convictions might run consecutively. 

In order to support a finding that a plea of guilty or nolo 
contendere has been entered freely, intelligently, voluntarily, 
and understandingly, the court must inform the defendant 
concerning (1) the nature of the charge, (2) the right to 
assistance of counsel, (3) the right to confront witnesses against 
the defendant, (4) the right to a jury trial, and (5) the privilege 
against self-incrimination. State v. Irish, 223 Neb. 814, 394 
N.W.2d 879 (1986). We also held in /rish that it was sufficient 
for the trial court to explain the possible range of penalties for 
each crime and that it was not necessary to explain that each 
sentence might run concurrently or consecutively to any other 
sentence imposed. 

In the instant case, Gibbs argues that State v. Irish, supra, 
was not the law in effect at the time he entered his guilty pleas. 
Gibbs points out that in 1981, the year in which his pleas were 
entered, State v. Irish, supra, had yet to be decided. Therefore, 
according to Gibbs, this court must apply State v. Turner, 186 
Neb. 424, 183 N.W.2d 763 (1971), because it was the law in 
effect at the time of his pleas. See State v. Schaeffer, 218 Neb. 
786, 359 N.W.2d 106 (1984). 

Gibbs asserts that under State v. Turner, supra at 426, 183 
N.W.2d at 765, this court held that the ABA Standards Relating 
to Pleas of Guilty “outline what should be the minimum 
procedure in the taking of such pleas.” Further, he asserts that 
the ABA standards provide that a defendant pleading guilty 
should be advised of the effect which may result from the 
possible imposition of consecutive sentences. 

As ingenious as Gibbs’ argument may appear, we are not 
persuaded. In State v. Turner, supra, this court stated that the 
ABA standards outline what should be the minimum 
procedure, which suggests that the ABA standards are 
discretionary and not mandatory in nature. Therefore, the trial 
court’s failure to inform Gibbs that the sentences for his 
convictions might run consecutively does not constitute 
reversible error. Furthermore, Gibbs presumes that this court 
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would not have explicitly rejected the ABA standards as a 
guideline in this area if it had been given an earlier opportunity. 
This court may well have rejected the ABA standards in 1981 
had Gibbs’ cases been heard. 


3. FAILURETO RECEIVEA SPEEDY PRELIMINARY HEARING AND 
TRIAL ONTHE BURGLARY CHARGE OR THE RECEIVING STOLEN 
PROPERTY CHARGES 

Gibbs’ third summarized error contends that he was not 
afforded a speedy preliminary hearing and trial on either the 
burglary charge (case No. 81-920) or the receiving stolen 
property charges (case No. 82-026), contrary to Neb. Rev. Stat. 
§ 29-1207 (Reissue 1989) and to the Constitutions of the United 
States and Nebraska. Section 29-1207 requires trial within 6 
months from the filing of the information. 


(a) Burglary Charge 

The original municipal court complaint charging Gibbs with 
burglary was filed on January 2, 1981. Although there is no 
explanation, the record indicates that Gibbs’ preliminary 
hearing was continued on February 25, 1981, until August 7, 
1981. On August 7, 1981, Gibbs’ preliminary hearing was held, 
wherein probable cause was found and Gibbs was bound over. 
On August 11, 1981, the information was filed against Gibbs 
charging him with burglary. The jury trial commenced on 
October 29, 1981, and Gibbs was found guilty. Gibbs now 
claims there was more than a 6-month delay between the filing 
of the original complaint and the preliminary hearing, the filing 
of the information, and the jury trial, constituting a violation 
of his constitutional right to a speedy trial and a violation of his 
right to an absolute discharge, as provided in Neb. Rev. Stat. 
§ 29-1208 (Reissue 1989). 

Neb. Rev. Stat. § 29-1209 (Reissue 1989) provides: “Failure 
of the defendant to move for discharge prior to trial or entry of 
a plea of guilty or nolo contendere shall constitute a waiver of 
the right to speedy trial.” ; 

It is the duty of the trial court and the prosecutor to 
bring defendants in criminal cases to trial within the time 
provided by section 29-1207 [Reissue 1989]. However, 
under the provisions of section 29-1209 [Reissue 1989], it 
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is incumbent upon defendant and his counsel to file a 
timely motion for discharge in order to avoid the waiver 
provided for by that statute. 
(Syllabus of the court.) State v. Hert, 192 Neb. 751, 224N.W.2d 
188 (1974). Gibbs failed to timely raise his right to discharge 
under the statute. 

Under the provisions of the U.S. and Nebraska 
Constitutions, the right to a speedy preliminary hearing and 
trial is relative and depends upon existing circumstances; it is 
not denied where the delay is satisfactorily explained by the 
government and the defendant was brought to trial as soon as 
was reasonably possible. State v. McNitt, 216 Neb. 837, 346 
N.W.2d 259 (1984) (construing U.S. Const. amend. VI and 
Neb. Const. art. I, § 13). Moreover, even the “unexplained 
delay between arrest and arraignment or preliminary hearing 
does not demonstrate a violation of the right of speedy trial in 
the absence of prejudice.” SapaNajin v. Johnson, 219 Neb. 40, 
41-42, 360 N.W.2d 500, 501 (1985), citing State v. Ellis, 184 
Neb. 523, 169 N. W.2d 267 (1969). 

Here, there was a search and review by counsel of all 
available records; however, there is no showing as to the reason 
or reasons for the delay, nor a showing that the delay was 
purposeful or oppressive. Furthermore, Gibbs makes no 
showing that the pretrial delay caused substantial prejudice to 
his right to a fair trial. Any claim of possible prejudice to Gibbs 
resulting from the delay in the preliminary hearing and trial is 
speculative. There is no merit to this claimed error except as 
may relate to ineffective counsel. 


(b) Receiving Stolen Property Charges 

Gibbs further contends that his convictions for receiving 
stolen property violated his right to a speedy trial. 

The record indicates that on October 20, 1981, Gibbs was 
charged in a two-count information with two counts of 
receiving stolen property. The first count charges Gibbs with 
the possession on October 15, 1980, of a 1979 Mercury Cougar 
stolen from Rosen Novak Chevrolet. The second count charges 
Gibbs with the possession on October 23, 1980, of a 1980 Buick 
Century sedan stolen from Barbara Magnuson. The record 
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shows that on November 24, 1981, Gibbs pled guilty to both 
counts, which pleas were made 2 months after the filing of the 
information. There was no delay. 


4. INEFFECTIVE ASSISTANCE OF COUNSEL 

Gibbs’ fourth assignment of error and the basis for 
reinstatement of this appeal is the claim that he was denied 
effective assistance of counsel at the time of his appeals in 1981 
and 1982. 

At issue here are the motions supported by briefs of the 
public defender’s office asking for leave to withdraw as counsel 
for Gibbs in the direct appeals. The motions attempted to 
comply with Anders v. California, 386 U.S. 738, 87S. Ct. 1396, 
18 L. Ed. 2d 493 (1967); however, the U.S. Court of Appeals for 
the Eighth Circuit found them insufficient, since “they do not 
refer with advocacy to all claims which might have arguably 
supported Gibbs’ appeal,” Gibbs v. Dahm, No. 88-2319, slip 
op. at 3 (8th Cir. May 30, 1989), and no prejudice need be 
shown in light of Penson v. Ohio, 488 U.S. 75, 109 S. Ct. 346, 
102 L. Ed. 2d 300 (1988). As arguable error has now been 
briefed as required in Penson, we review all of the records and 
proceedings. 

To sustain a claim of ineffective assistance of counsel as a 
violation of the sixth amendment to the U.S. Constitution or 
article I, § 11, of the Nebraska Constitution, the defendant 
must show that (1) counsel’s performance was deficient and (2) 
such deficient performance prejudiced the defense, that is, a 
demonstration of reasonable probability that, but for counsel’s 
deficient performance, the result of the proceedings would 
have been different. State v. Chapman, 234 Neb. 369, 451 
N.W.2d 263 (1990). A criminal defendant must demonstrate 
prejudice was suffered from ineffectiveness of counsel. Jd. 
Defendant has the burden of demonstrating ineffective 
assistance of counsel, and the record must affirmatively 
support the claim. State v. Domingus, 234 Neb. 267, 450 
N.W.2d 668 (1990). Strickland v. Washington, 466 U.S. 668, 
687, 104S. Ct. 2052, 80 L. Ed. 2d 674 (1984), provides: 

First, the defendant must show that counsel’s 
performance was deficient. This requires showing that 
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counsel made errors so serious that counsel was not 
functioning as the “counsel” guaranteed the defendant by 
the Sixth Amendment. Second, the defendant must show 
that the deficient performance prejudiced the defense. 
This requires showing that counsel’s errors were so serious 
as to deprive the defendant of a fair trial, a trial whose 
result is reliable. Unless a defendant makes both 
showings, it cannot be said that the conviction or death 
sentence resulted from a breakdown in the adversary 
process that renders the result unreliable. 

An examination of the record reveals that Gibbs has failed to 
meet the two-pronged test described in State v. Chapman, 
supra. Gibbs’ argument does not show how counsel either was 
deficient or made serious errors, or that there is a reasonable 
probability that, but for deficiencies of counsel, the outcome of 
his cases would have been different. Counsel does argue that 
defendant’s cases were prejudiced by counsel’s inaction, since 
defendant has already served most of his sentences, and the 
only proper decision of this court is to reduce the sentences 
imposed, as provided in Neb. Rev. Stat. § 29-2308 (Reissue 
1989). There is no showing that Gibbs did not receive a fair 
hearing, and there is no showing that Gibbs was prejudiced by 
his counsel’s actions concerning the failure of counsel to file a 
timely motion for discharge, see § 29-1209, in the burglary 
case. There is no record before us from which we can fully 
consider the fact question that required an evidentiary hearing; 
therefore, we cannot consider it. See, State v. Hert, 192 Neb. 
751, 224 N.W.2d 188 (1974); State v. Dixon, 223 Neb. 316, 389 
N.W.2d 307 (1986). Gibbs has not shown that he was denied 
effective assistance of counsel! except in the instance of his direct 
appeals to this court, and that has been remedied by the 
reinstatement of these appeals. 


5. EXCESSIVE SENTENCES 
A sentence imposed within the statutory limits will not be 
disturbed on appeal unless the sentencing court has abused its 
discretion in the sentence imposed. State v. Glover, 236 Neb. 
402, 461 N.W.2d 410 (1990); State v. Garza, 236 Neb. 215, 459 
N.W.2d 747 (1990). 
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A review of the presentence report shows that Gibbs has a 
lengthy criminal record beginning as a juvenile, age 15 years, 
including a felony conviction for burglary and juvenile 
violations involving burglary and auto theft. At the time of his 
guilty pleas for the escape and receiving stolen property 
charges, three other felony charges were dismissed as a part of 
the plea bargain. There was no error in the sentences imposed. 

AFFIRMED. 


MARLENE DENISE DRUBA, APPELLEE, V. JOHNNIE LEE DRUBA, 
APPELLANT. 
470 N.W.2d 176 


Filed June7, 1991. No. 89-029. 


1. Divorce: Appeal and Error. In appeals involving actions for dissolution of 
marriage, the Supreme Court’s review is de novo on the record to determine 
whether there has been an abuse of discretion by the trial judge, whose judgment 
will be upheld in the absence of an abuse of discretion. When the evidence is in 
conflict, the Supreme Court considers, and may give weight to, the fact that the 
trial judge heard and observed the witnesses and accepted one version of the 
facts rather than another. 

2. Divorce: Alimony: Property Division. When dissolution of a marriage is 
decreed, the court may order payment of such alimony by one party to the other 
and division of property as may be reasonable, having regard for the 
circumstances of the parties, duration of the marriage, a history of the 
contributions to the marriage by each party, including contributions to the care 
and education of the children, and interruption of personal careers or 
educational opportunities, and the ability of the supported party to engage in 
gainful employment without interfering with the interests of any minor children 
in the custody of such party. 

3. Divorce: Child Support. Both parents have the duty to support their minor 
children. 


Appeal from the District Court for Nuckolls County: 
OrvVILLEL. Coapy, Judge. Affirmed. 


Lyle Joseph Koenig for appellant. 
Wayne L. Garrison, of Garrison & Garrison, for appellee. 
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HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


GRANT, J. 

This is an action for dissolution of marriage. After trial, the 
district court for Nuckolls County dissolved the marriage of the 
parties and ordered respondent-appellant husband, Johnnie 
Lee Druba, to pay child support, alimony, and medical and 
dental expenses for the parties’ three minor children. The 
husband has appealed to this court, assigning as error the 
actions of the trial court (1) in awarding alimony and (2) “in 
requiring respondent to pay medical and dental expenses in 
addition to child support because such an award exceeds the 
child support guidelines.” We affirm. 

In appeals involving actions for dissolution of marriage, the 
Supreme Court’s review is de novo on the record to determine 
whether there has been an abuse of discretion by the trial judge, 
whose judgment will be upheld in the absence of an abuse of 
discretion. When the evidence is in conflict, the Supreme Court 
considers, and may give weight to, the fact that the trial judge 
heard and observed the witnesses and accepted one version of 
the facts rather than another. LaBenz v. LaBenz, 237 Neb. 231, 
465 N.W.2d 726 (1991). 

The record shows that the parties were married on May 31, 
1975, and are the parents of three minor children, one of whom 
requires medical care for petit mal seizures. No medical 
insurance was ever carried for the children during the marriage, 
and the husband has been paying the children’s medical 
expenses. 

Both parties have high school educations. The husband owns 
a trash-hauling business and is self-employed, and the wife 
operates a child-care service in her home. The wife’s child-care 
service earned net profits of $1,039 in 1987. The husband 
purchased the trash-hauling business from his father on 
November 1, 1987, for $30,000. The husband and his father did 
not execute any formal documents or payment schedule 
regarding the sale of the business, but agreed that the husband 
would pay the money back “as soon as [he] could.” As of the 
date of trial, November 30, 1988, the balance owed on the 
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business was $25,000. The husband testified that he earned a 
net income of approximately $31,496 between November 1, 
1987, and November |, 1988. This figure does not reflect any 
payment to the husband’s father for the purchase of the 
business. No evidence was offered as to the present value of the 
trash-hauling business. 

During the marriage, the parties accumulated approximately 
$23,467.10 in savings and checking accounts. The wife testified 
that she withdrew half of this money ($11,733.55) and 
deposited it in her own account after she filed the petition for 
dissolution. The parties also own a $20,000 house in Superior. 
There is no mortgage or debt on the house, and no evidence of 
any debt was presented other than the $25,000 balance due on 
the trash-hauling business. 

In the decree, the district court awarded custody of the three 
minor children to the wife, ordered the husband to pay child 
support of $250 per month per child, and ordered the husband 
to pay alimony of $350 per month for 60 months. Because 
neither the wife nor the husband wanted to live in the house, the 
parties were ordered to sell it, with the proceeds of the sale to be 
divided 35 percent to the wife and 65 percent to the husband. 
Finally, the husband was ordered to “pay and be responsible for 
the reasonable and necessary medical bills of each of his 
children” until each child became of age, became self- 
supporting, or was otherwise emancipated. 

In connection with his first assignment of error, the husband 
contends the district court did not properly consider the criteria 
set out in Neb. Rev. Stat. § 42-365 (Reissue 1988), which 
provides: 

When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to the 
other and division of property as may be reasonable, 
having regard for the circumstances of the parties, 
duration of the marriage, a history of the contributions to 
the marriage by each party, including contributions to the 
care and education of the children, and interruption of 
personal careers or educational opportunities, and the 
ability of the supported party to engage in gainful 
employment without interfering with the interests of any 
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minor children in the custody of such party. ... 

While the criteria for reaching a reasonable division of 
property and a reasonable award of alimony may overlap, 
the two serve different purposes and are to be considered 
separately. . . . The purpose of alimony is to provide for 
the continued maintenance or support of one party by the 
other when the relative economic circumstances and the 
other criteria enumerated in this section make it 
appropriate. 

See, also, Ritz v. Ritz, 229 Neb. 859, 429 N.W.2d 707 (1988); 
Buche v. Buche, 228 Neb. 624, 423 N. W.2d 488 (1988). 

In this case, the parties were married for approximately 13 
years. The wife worked in a bakery for 1'/2 years before the 
parties’ first child was born in June 1978. Since that time, she 
has worked as a homemaker and operated a child-care service in 
the home, earning net profits of $1,039 in 1987. Since the 
parties separated, the wife has been working weekends at a 
restaurant, earning approximately $40 per weekend. She does 
not wish to continue with this work. At the hearing, the wife 
observed that “you can’t really make much on baby-sitting,” 
and told the court she wanted to attend a technical school to 
acquire other job skills. 

Although the husband’s earnings reached the current level 
only after he purchased the business in November 1987, his 
potential for earning income far exceeds that of the wife. For 
most of the marriage, the wife worked in maintaining the 
parties’ home and caring for the children and could not make 
large financial contributions to the family. Under the 
circumstances, the district court did not abuse its discretion in 
awarding alimony, in that the wife must receive further 
education or training in order to engage in gainful employment 
without interfering with the interests of the parties’ children, 
the youngest of whom is now 5 years old. The trial court’s order 
as to alimony to be paid by the husband to the wife is affirmed. 

In his second assignment of error, the husband contends the 
district court erred in requiring him to pay medical and dental 
expenses as well as child support because such an award exceeds 
the child support guidelines. In his brief, the husband does not 
contend the child support award of $250 per month per child is 
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excessive, nor does the wife complain it is too little. We do not 
have before us the calculations of the parties or the court as to 
the determination of this figure, but since all concerned are 
satisfied, we will not consider the child support amount except 
for the issue presented by the husband as to the court order 
concerning the payment of medical expenses. 

In connection with this assignment of error, we have asked 
the parties to brief the issue of whether Brandt v. Brandt, 227 
Neb. 325, 417 N.W.2d 339 (1988), applies or should apply to 
awards for future medical expenses. 

In Brandt v. Brandt, supra at 326, 417 N.W.2d at 340, the 
district court ordered the petitioner to secure health insurance 
and “pay 68 percent of ‘any unpaid medical or dental expenses . 
.. ” fortwo minor children. The record in Brandt did not show 
the amount of the future expenses, which were unknown. We 
held: “Insofar as the order required petitioner to pay 68 percent 
of the medical and dental expenses, there is nothing in the 
record which would show the amount of these unknown future 
expenses. That part of the order is not enforceable and is set 
aside.” Id. at 328, 417 N.W.2d at 341. 

This part of the Brandt opinion is incorrect and must be 
overruled. We adhere to the holding in Brandt that if expenses 
are known, it is improper to order a party to pay a percentage of 
those expenses. In that situation, the court should apply the 
percentage to the known expenses and reflect that dollar 
amount in its order. 

With regard to future medical and dental expenses, however, 
the Brandt opinion is not correct. In Brandt, the petitioner was 
ordered to provide health insurance, and the opinion was 
directed to amounts remaining unpaid after application of the 
insurance. We now hold that a trial court may make 
appropriate orders as to the manner in which expenses, after the 
insurance payments, are to be shared. While such an order 
could not result in the issuance of an execution by a clerk, the 
order is enforceable through the contempt power of the court. 
There is no other way that unknown future expenses can be 
handled. The portion of the Brandt opinion to the contrary is 
overruled. 

The situation in this case is somewhat different in that the 
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husband has never provided insurance for the wife or the 
children. This cavalier attitude on the part of the husband was 
never explained during the trial. When the husband was asked 
as to the reason he did not have health insurance on the 
children, his attorney unsuccessfully interposed an objection of 
immateriality. The trial court stated, “I think it is material. He 
can answer the question.” The matter was not pursued, 
however, and the record is silent on the issue. 

We note that the child support guidelines in effect at the time 
of the trial provided that among the appropriate deductions 
before calculating monthly net income of a party is “Health 
Insurance.” The husband has not furnished health insurance 
and has not explained that lack. He has not adduced any 
evidence on that issue and has not alleged any credit he claims in 
that regard. He is, therefore, not entitled to any credit such as 
allowed by the guidelines. It is obvious that in this day and age, 
if a parent does not wish to provide such insurance for his 
children, that parent must be ready to pay for health care for 
the children. In the case before us, the disparity in income 
between the husband and wife is obvious and great. The 
responsibility of a parent to fully care for his or her children 
goes beyond anything a court can order. We determine, in this 
case, that the trial court did not abuse its discretion in ordering 
the husband herein to pay the possible future medical and 
dental bills of his children. 

In so holding, we note that at least one of the parties’ 
children requires regular medical attention for a specific illness 
and that the husband has paid for this health care in the past. 
Both parents have the duty to support their minor children, 
Coffey v. Coffey, 205 Neb. 191, 286 N.W.2d 753 (1980), and the 
children’s need for future necessary medical services may not be 
ignored by either parent. 

The wife is awarded the sum of $500 to be applied on her 
attorney fees in connection with this appeal. The judgment of 
the district court is affirmed. 

AFFIRMED. 
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JOHN P. DINOVO, APPELLANT, V. BEVERLY D. DINOvO, APPELLEE. 
470 N.W.2d 174 


Filed June7, 1991. No. 89-047. 


1. Alimony: Property Division: Appeal and Error. Awards of alimony are initially 
entrusted to the discretion of the trial court and will not be disturbed on appeal 
unless the record establishes that the trial court has abused its discretion. The 
same standard of review applies to the division of property. 

2. Trial: Appeal and Error. An abuse of discretion requires the reasons or rulings of 
the trial judge to beclearly untenable and to deprive a party of a substantial right 
such as to amount toa denial of justice. 


Appeal from the District Court for Douglas County: 
THEODORE L. CARLSON, Judge. Affirmed as modified. 


Jerome J. Ortman for appellant. 


Gordon R. Hauptman, of Hauptman, O’Brien, Wolf, 
Hadley & Lathrop, P.C., for appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


BOSLAUGH, J. 

This is an appeal in a proceeding for the dissolution of a 
marriage. The trial court dissolved the marriage, divided the 
marital property, and awarded alimony and attorney fees to the 
respondent wife. 

The petitioner husband has appealed and alleges as error (1) 
the duration of the alimony award; (2) the condition that the 
alimony is not subject to revision, amendment, or 
modification; (3) the division of property; (4) the valuation of 
his Bell System savings account; and (5) the award of attorney 
fees. 

In appeals involving actions for dissolution of 
marriage, the Supreme Court reviews the record de novo 
to determine if the district court abused its discretion. In 
the absence of such an abuse, the trial court’s findings will 
not be reversed. When the evidence conflicts, this court 
will consider and may give weight to the fact that the trial 
judge heard and observed the witnesses and accepted one 
version of the facts over another. 

Rogers v. Rogers, 231 Neb. 313, 314, 435 N.W.2d 915 (1989). 
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The parties were married on February 10, 1962. The 
petitioner brought to the marriage his three children from a 
prior marriage, and the parties had one child, who was born in 
1964. The petition for dissolution was filed on April 9, 1987. 

At the time of trial on May 24 and July 25, 1988, the 
petitioner was 57 years old and had worked at AT&T for 18 
years. He has an engineering degree from the University of 
Nebraska at Omaha and a master’s degree from Drake 
University. 

The petitioner hoped to be able to work for at least 2 more 
years. His income for 1987 was approximately $4,130.84 per 
month, and his net after taxes was approximately $2,869.05. 
His monthly living expenses were estimated to be about 
$1,792.49. 

The petitioner also owns a bakery in Elk Horn, Iowa, which 
he bought for $5,000. The bakery has lost money every year 
since he bought it, but he has not sold it because he hopes to 
make it operate successfully and because his sister needs the job 
it provides her. 

The respondent was 48 years old at the time of trial. She quit 
her job shortly after the marriage to raise the petitioner’s 
children and the parties’ daughter after she was born. Starting 
in 1970, the respondent worked seasonally to earn money for 
Christmas presents, and in 1983, she returned to work ona 
part-time basis at an optometrist’s office. 

The petitioner suffers from gastrointestinal difficulty and 
has back problems due to degenerated disks in his lower back. 
His back condition causes extreme limitation of range of 
motion. The petitioner testified that if he were forced to retire 
because of his health, he would receive no pension until he had 
20 years in his savings plan, and if he retired prior to age 65 but 
after his savings plan had vested, he would receive only a small 
pension. At age 65, he would receive $970.82 per month from 
his pension fund at Bell System savings. 

The respondent has had breast cancer and two major 
surgeries to remove her breasts. She also had a hysterectomy in 
1982 and a tumor removed from her left breast in 1985. She has 
high blood pressure and was treated for early signs of diabetes. 
Because of her health problems, her doctors do not think she 
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should work more than 14 to 16 hours a week. At the time of 
trial, she was working about 16 hours a week for an optometrist 
and earning approximately $300 a month take-home pay from 
that job. 

The evidence regarding the valuation of the marital property 
was in conflict. The marital property of the parties was divided 
as follows: 


To petitioner: 

Bell System savings $72,000 
IRA 7,364 
Bakery money account 2,300 
Life insurance cash value 10,000 
Total $91,664 
To respondent: 

House $62,500 
IRAs 9,313 
Chevy 100 
FirsTier savings 1,100 
Total $73,013 


In addition, the parties were awarded the household goods in 
their respective possession except that the petitioner was also 
awarded one-half of the pictures of the children, a radio, a 
desk, handtools, and clothing which was left in the parties’ 
home. The trial court determined that the household goods 
awarded equate based upon the difference in the parties’ 
incomes. 

The petitioner was awarded all equity in the bakery in Elk 
Horn and a mobile home he purchased with funds borrowed 
against his life insurance policy. 

The federal and state income tax refunds for the tax year of 
1986 in the sum of $5,222 and for the tax year of 1987 inthe sum 
of $6,535 were ordered to be divided equally between the 
parties. 

The petitioner testified that he took the 1986 refund money 
to pay bills. In 1987, the petitioner filed a separate tax return 
and used the refund from that year to pay bills. 

The respondent was awarded alimony in the total sum of 
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$120,000, payable in monthly installments of $1,000. It does 
not terminate upon the death of the petitioner or remarriage of 
the respondent, but does terminate upon the respondent’s 
death. The judgment provides that the provisions for alimony 
are final and complete and are not subject to revision, 
amendment, or modification. The petitioner is required to 
maintain $75,000 in life insurance, with the respondent the 
irrevocable beneficiary until the alimony obligation is fulfilled. 
Awards of alimony are initially entrusted to the 
discretion of the trial judge and will not be disturbed on 
appeal unless the record establishes that the trial court has 
abused its discretion. . . . The same standard of review 
applies to the division of property. . . . An abuse of 
discretion requires the “reasons or rulings of the trial 
judge to be clearly untenable and to deprive a party of a 
substantial right such as to amount to a denial of justice.” 
(Citations omitted.) Burhoop v. Burhoop, 221 Neb. 657, 660, 
380 N.W.2d 254, 256 (1986). 

Neb. Rev. Stat. § 42-366(7) (Reissue 1988) provides that the 
trial court may preclude or limit modification of terms in the 
decree of dissolution except for custody and child support. 

From our de novo review of the record, we find no abuse of 
discretion by the trial court except with respect to the provision 
that the award of alimony is not subject to revision or 
modification. 

In view of the evidence concerning the health of the parties, it 
is important that there be some opportunity for modification in 
the event there is a material change in the circumstances of the 
parties. 

If the petitioner is forced to retire before the age of 65 
because of ill health, it appears probable that he would not have 
sufficient income to make the required payments. The 
judgment is modified by deleting the provision that the award 
of alimony is not subject to revision or modification. As so 
modified, the judgment is affirmed. 

AFFIRMED AS MODIFIED. 
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MARGARET L. SIKYTA, APPELLANT AND CROSS-APPELLEE, V. 
ARROW STAGE LINES, INC., APPELLEE AND CROSS-APPELLANT. 
470 N.W.2d 724 


Filed June 7, 1991. No. 89-091. 


1. Pleadings: Appeal and Error. In its review, an appellate court disposes of an 
appeal on the basis of the theory presented by the pleadings on which the case 
was tried. 

2. Jury Instructions: Proof: Appeal and Error. In an appeal based on the claim of 
an erroneous instruction, the appellant has the burden to show that the 
questioned instruction was prejudicial or otherwise adversely affected a 
substantial right of the appellant. 

3. Negligence: Evidence: Trial. Before the defense of assumption of risk is 
submissible to a jury, evidence must show that the plaintiff (1) knew of the 
danger, (2) understood the danger, and (3) voluntarily exposed himself or herself 
to the danger which proximately caused the plaintiff’s damage. 

4. Negligence: Proof: Circumstantial Evidence. A plaintiff’s knowledge of danger, 
as an element in assumption of risk, may be proved by circumstantial evidence, 
since knowledge is a state of mind or a mental process. 

5. Directed Verdict: Waiver: Appeal and Error. A defendant who moves for a 
directed verdict at the close of evidence in the plaintiff’s case in chief and who, 
when the court overrules the directed verdict motion, proceeds with trial and 
introduces evidence waives the appellate right to challenge correctness in the trial 
court’s overruling the motion for directed verdict. 

6. Rules of the Supreme Court: Trial: Testimony. The tenor of Neb. Ct. R. of 
Discovery 32 (rev. 1989) is to prefer “live” testimony, that is, oral testimony 
adduced in a courtroom within the presence and hearing of a jury. 

7. Rules of the Supreme Court: Trial: Evidence: Witnesses. A party seeking to 
admit or use a deposition on the basis that the witness is unavailable must 
establish that the requirements of Neb. Ct. R. of Discovery 32(a)(3) (rev. 1989) 
are satisfied. 

8. Rules of the Supreme Court: Trial: Witnesses. A showing of witness 
unavailability may be made through counsel’s statements to the court. 

9. Rules of the Supreme Court: Trial: Witnesses: Appeal and Error. Determination 
that a witness is unavailable, thereby authorizing use of the witness’ deposition 
pursuant to Neb. Ct. R. of Discovery 32(a)(3)(E) (rev. 1989), is within the 
discretion of atrial court, whose ruling will be upheld on appeal in the absence of 
an abuse of discretion. 


Appeal from the District Court for Lancaster County: EARL 
J. WITTHOFF, Judge. Reversed and remanded for a new trial. 


Patrick W. Healey and K. Kristen Witter, of Healey, 
Wieland, Kluender, Atwood, Jacobs & Geier, for appellant. 
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Thomas M. White, of Fitzgerald, Schorr, Barmettler & 
Brennan, for appellee. 


HasTIncs, C.J., CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ., and CoLwELt, D.J., Retired. 


SHANAHAN, J. 

Margaret L. Sikyta appeals from a judgment in the district 
court for Lancaster County on the verdict for Arrow Stage 
Lines, Inc., in her negligence action for bodily injury sustained 
when she, as a passenger in an Arrow bus, fell on account of the 
bus driver’s sudden application of the bus’ brakes. Sikyta 
claims that reversible error resulted from the instruction on 
contributory negligence based on Sikyta’s standing in the 
moving bus and submission of assumption of risk as a defense 
under the circumstances. 


THE BUS TRIP 
On the morning of November 10, 1984, Margaret Sikyta and 
her husband, Curtis, a “semiretired” contractor, were on a 
chartered Arrow bus which was carrying passengers from 
Ashland, Nebraska, to Lawrence, Kansas, for the Kansas- 
Nebraska football game that day. The bus departed Ashland at 
7:30a.m. 


Interior of the Bus. 

Passengers entered the bus through its right front door and 
stairwell, climbed three steps toward the driver’s area, and then 
turned left into the bus’ interior, which contained rows of 
double seats along an aisle which was 18 inches wide. Each bus 
seat had a shoulder-high back for a seated passenger. The bus’ 
two right front seats, immediately adjacent to the stairwell, 
were separated from the stairwell by a waist-high metal 
partition and railing. Margaret and Curtis Sikyta were seated in 
the right front seats adjacent to the stairwell. Herman W. 
Campbell was driving the bus and its 42 passengers bound for 
Lawrence. At the extreme rear of the bus was a bathroom. 


The Accident. 

The bus was apparently moving in occasionally heavy 
southbound traffic on the highway. The day was clear with no 
moisture on the road surface. Some passengers noted that the 
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bus was being driven “fast,” perhaps around 65 miles per hour, 
while others described the bus’ operation as nothing unusual. 
Margaret Sikyta, located in the window seat near the stairwell 
partition, was reading a morning paper and from time to time 
glanced at the road ahead. Somewhere in the course of the trip, 
Margaret observed that the bus had closely followed a car for a 
“few miles.” Curtis, seated next to Margaret, was generally 
concerned that the bus, somewhere “down the road,” might 
become involved in an accident in view of the traffic and the 
bus’ speed. 

Later in the trip, which had now taken approximately 1'/2 
hours, Margaret decided to use the bathroom in the rear of the 
bus. Since Sikytas’ location afforded little space for an exit 
maneuver from the window seat, it was necessary that Curtis 
Sikyta stand and move into the aisle so that Margaret might 
then step into the aisle and proceed to the bus bathroom. After 
Curtis had positioned himself in the aisle, Margaret stood and 
turned “sideways,” facing the left or driver’s side of the bus as 
she steadied herself by holding the back of the front seat. 
Meanwhile, from his vantage point in the aisle, Curtis, standing 
while facing forward and looking through the bus’ windshield, 
was able to see “everything out the front of the bus” and saw 
that the bus was overtaking a southbound “black car.” When 
the bus was about 18 to 20 feet behind the black car, the car 
suddenly turned right to leave the highway. In Curtis Sikyta’s 
view of Campbell’s driving the bus, “there’s no way I could tell 
whether he’s going to hit a car or whether he’s going to get 
slowed down in time or not.” Campbell “slammed on” the bus 
brakes which “just threw everything about in the bus.” When 
Campbell applied the bus brakes “suddenly,” Margaret Sikyta 
“flew around and hit the dash and bounced down the steps head 
first.” Curtis Sikyta grabbed the railing at the stairwell 
partition, but hit his head and shoulder on the bus windshield. 
Margaret landed in the stairwell with her head near the door 
and her feet on the stairs toward the driver. Curtis retrieved 
Margaret from the stairwell and assisted her to a seat as the bus 
continued toward Lawrence. As Curtis Sikyta later explained, 
he had feared that there would be an accident as a result of 
Campbell’s driving, but “[n]ot necessarily that [black] car, with 
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another car.” After Curtis had stepped into the bus aisle and 
had the opportunity to observe the imminence of a collision 
between the bus and the black car, apparently everything 
happened so quickly that he was unable to call out a warning to 
Margaret. 

Among the passengers, only Curtis Sikyta noted the bus’ 
proximity to the vehicle being overtaken. One passenger, who 
had peered forward down the aisle somewhere in the trip, 
observed that the bus, while overtaking a vehicle, was so close 
to the overtaken vehicle that the passenger was unable to see the 
rear license plate on the preceding vehicle. However, this 
passenger was unable to verify that the overtaken vehicle 
observed by the passenger was the same vehicle overtaken just 
before the sudden application of the bus’ brakes and could not 
determine the time interval between the passenger’s observation 
and the application of the brakes which led to Margaret Sikyta’s 
fall, that is, the time element might have been a “second or five 
minutes later.” 

Although none of the other passengers, with the exception of 
Curtis Sikyta, saw Margaret fall into the bus stairwell, some 
passengers recounted their movements after Campbell 
“stepped on his brakes.” In one passenger’s description, “my 
head went down in my lap and my back hit against the seat in 
front of me.” Another passenger was en route to the bus 
bathroom and had taken “about two steps when he [Campbell] 
put on the brakes, and I would have fallen, but I was able to 
grab ahold of the seat by me.” 


MARGARET SIKYTAS TRIAL 
Depositions and Sikyta’s Back Problems. 

In her deposition, Margaret Sikyta stated that she had never 
seen a physician for back pain before the bus accident, although 
she did state that she had seen Dr. William Fulcher for “pain in 
(her] hip area once” before the accident. 

The morning that trial commenced, the parties’ counsel met 
with the judge and discussed the prospects of a videotape 
deposition by Dr. Fulcher because the doctor would be 
performing surgery the next morning. The substance of the 
discussion was prospective use of Dr. Fulcher’s deposition in 
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lieu of the physician’s oral testimony adduced through his 
personal attendance at Sikyta’s trial. Regarding a time for 
obtaining Dr. Fulcher’s videotape deposition, the court 
inquired and commented: 

What about this evening? 


. .. Well, I mean, this is in lieu of having him here. This 
is not a discovery deposition, this is a trial deposition... . 


‘ . Would it be possible for us to talk to Dr. Fulcher’s 
office and see if they would schedule that deposition . . . at 
the end of the day today? Is that agreeable with — 


... With everybody’s agreement, I’ll talk to him. 
The judge, in counsels’ presence, then telephoned Dr. Fulcher’s 
office and talked with someone about the prospective 
deposition, but the content of that conversation is undisclosed. 

Later that same day, the court remarked to counsel: 
“Gentlemen, it is now 4:15, and I know that you have a 
deposition to take tonight at 5 o’clock in this case. At this time, 
we will therefore be in recess until 9 o’clock tomorrow.” In Dr. 
Fulcher’s deposition taken at the doctor’s office in Lincoln, 
Sikyta’s lawyer conducted direct examination, Arrow’s lawyer 
the cross-examination. 

On the morning of the second day in the trial, Sikyta’s lawyer 
sought to introduce the videotape deposition of Dr. William 
Fulcher, an orthopedic surgeon who had treated Margaret 
Sikyta. Dr. Fulcher’s deposition was taken on the first day of 
Sikyta’s trial. Sikyta’s lawyer told the court that use of the 
Fulcher videotape deposition at trial was necessary and, 
concerning a showing of Dr. Fulcher’s “unavailability,” 
commented to the court and Arrow’s counsel: 

Well, I thought we dealt with that yesterday when we 
decided that we were going to proceed and take a 
videotape deposition for use at trial, because he [Dr. 
Fulcher] is unavailable due to surgery commitments this 
week, as he has advised me several times. I can’t represent 
that he’s out of the city, but I think that the Court has 
discretion . . . to permit use of videotape even if the 
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witness may technically be in the environs, if he’s not able 
to be here at trial. 
Arrow’s counsel referred to Neb. Ct. R. of Discovery 32(a) 
(rev. 1989), which provides: 
(3) The deposition of a witness, whether or not a party, 
may be used by any party for any purpose if the court 
finds: 


(E) That such exceptional circumstances exist as to 
make it desirable, in the interest of justice and with due 
regard to the importance of presenting the testimony of 
witnesses orally in open court, to allow the deposition to 
beused.... 

Arrow’s lawyer then objected to use of the videotape deposition 
because Dr. Fulcher’s “unavailability” had not been established 
as a “pre condition for use of [Dr. Fulcher’s] deposition at 
trial.” On the basis of the “representation” by Sikyta’s lawyer, 
the court concluded that “Dr. Fulcher is presently in surgery 
and is in surgery today and unavailable to testify [and] that 
constitutes an exceptional circumstance, and, therefore, the 
deposition can be used under [Rule 32(a)(3)(E)].” 

Dr. Fulcher testified that Margaret Sikyta had been his 
patient in 1981 when he found “severe degenerative arthritis” in 
Sikyta’s low back at the fourth and fifth lumbar vertebrae 
depicted in x rays shown to the jury. In 1981 and later, in 
reference to Margaret Sikyta’s injuries from the bus accident, 
Dr. Fulcher diagnosed Sikyta’s condition as “lumbar radicular 
syndrome,” that is, radiation of pain due to nerve irritation, as 
a result of Margaret Sikyta’s arthritic condition. In Dr. 
Fulcher’s opinion, Margaret Sikyta’s condition had been 
“asymptomatic,” but the bus accident aggravated any 
preexisting condition in Margaret Sikyta’s lumbar spine; hence, 
Margaret Sikyta’s permanent disability was caused by the bus 
accident. 

On cross-examination, when confronted with her deposition 
denial of any back problem before the bus accident, Margaret 
Sikyta testified that she had “completely forgotten about” her 
previous back condition. As Margaret Sikyta explained, her 
family physician had referred her to Dr. Fulcher in 1981 on 
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account of her hip pain, a condition which she had mentioned 
in her deposition. Margaret’s referral to Dr. Fulcher was 
prompted by her sister’s death from cancer which had been 
accompanied by pain in the hip. Consequently, Margaret Sikyta 
had “completely forgotten about” her back problem, which 
was overshadowed by the possibility of cancer. 

At the conclusion of Margaret Sikyta’s case in chief, Arrow 
moved for a directed verdict. After the court overruled Arrow’s 
directed verdict motion, Arrow presented its case in chief, 
which began with Dr. Patrick W. Bowman, an orthopedist who 
examined Margaret Sikyta at Arrow’s request. Through his 
examinations, Dr. Bowman determined that Margaret Sikyta 
suffered from “cervical spondylosis . . . degenerative cervical 
disease or degenerative spine disease,” which is manifested by 
symptoms such as “mechanical type achiness, aggravated by 
activity, relieved to some extent by rest and recumbency... .” 
However, when Dr. Bowman asked Margaret Sikyta whether 
she had “suffered from any of the symptoms,” 
aforementioned, if we assume that Margaret Sikyta was versed 
in the medicalese used by Dr. Bowman, she answered that her 
“symptoms dated exclusively from that injury” sustained in the 
bus accident. Nevertheless, Dr. Bowman concluded that 
Margaret Sikyta suffered from “longstanding degenerative 
spine disease,” which had existed “at least since 1981, and 
probably before that .. . .” Arrow called other witnesses, 
including the busdriver, Herman Campbell, who testified that 
the trip to Lawrence, Kansas, on November 10, 1984, was 
“uneventful” and “routine” and that he did not recall making a 
“sudden or abrupt stop” during the trip or Margaret Sikyta’s 
being thrown into the bus stairwell. 


Instructions and Verdict. 

Over Margaret Sikyta’s objection, the court instructed that 
Arrow claimed specific acts of negligence by Sikyta, which 
included her “standing while the bus was moving,” and that if 
Arrow proved that Margaret Sikyta was standing in the moving 
bus, the jury should consider her contributory negligence in 
arriving at a verdict. Also over Sikyta’s objection, the court 
submitted assumption of risk. 
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The jury returned a verdict in favor of Arrow. 

Margaret Sikyta appeals; Arrow cross-appeals. We note that 
Sikyta’s trial was disposed of on the basis that Arrow was a 
common carrier, a dispositional basis unchallenged in this 
appeal. In its review, an appellate court disposes of an appeal 
on the basis of the theory presented by the pleadings on which 
the case was tried. Union Pacific RR. Co. v. Kaiser Ag. Chem. 
Co., 229 Neb. 160, 425 N. W.2d 872 (1988). Accord, Rahmig v. 
Mosley Machinery Co., 226 Neb. 423, 412 N.W.2d 56 (1987); 
Foltz v. Northwestern Bell Tel. Co., 221 Neb. 201, 376 N.W.2d 
301 (1985). 


INSTRUCTIONS AND REVERSIBLE ERROR 
In an appeal based on the claim of an erroneous 
instruction, the appellant has the burden to show that the 
questioned instruction was prejudicial or otherwise 
adversely affected a substantial right of the appellant... .. 


Regarding the claim of prejudice from an instruction 
given or acourt’s refusal to give a tendered instruction, the 
given instructions must be read conjunctively rather than 
separately in isolation. If the instructions given, which are 
taken as a whole, correctly state the law, are not 
misleading, and adequately cover the issues submissible to 
ajury, there is no prejudicial error concerning instructions 
and necessitating a reversal. [Citations omitted.] “All 
instructions, read conjunctively, must correctly state the 
law, adequately state the issues, and not mislead the jury.” 

Rose v. City of Lincoln, 234 Neb. 67, 74-75, 449 N.W.2d 522, 
528 (1989). 


CONTRIBUTORY NEGLIGENCE 

A plaintiff is contributorily negligent if (1) the plaintiff 

fails to protect himself or herself from injury; (2) the 

plaintiff’s conduct concurs and cooperates with the 

defendant’s actionable negligence; and (3) the plaintiff’s 

conduct contributes to the plaintiff’s injuries as a 
proximate cause. 

Burns v. Veterans of Foreign Wars, 231 Neb. 844, 850, 438 

N.W.2d 485, 490 (1989). Accord Jensen v. Archbishop Bergan 
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Mercy Hosp., 236 Neb. 1, 459 N.W.2d 178 (1990). See, also, 
Mandery v. Chronicle Broadcasting Co., 228 Neb. 391, 423 
N.W.2d 115 (1988). 

“One who is capable of understanding and discretion 
but fails to exercise ordinary care and prudence to avoid 
obvious danger is negligent or contributorily negligent.” . . 
. “To determine whether conduct constitutes negligence, 
the invariable standard is reasonable care, although 
reasonable care is directly proportional to the danger 
inherent in the conduct and may vary depending on the 
circumstances.” 

Rahmig v. Mosley Machinery Co., supra at 452, 412 N.W.2d at 
75. Accord, Lynn v. Metropolitan Utilities Dist. , 225 Neb. 121, 
403 N.W.2d 335 (1987); Anderson v. Union Pacific RR. Co., 
229 Neb. 321, 426 N.W.2d 518 (1988). 

In Sikyta’s case, although the court instructed that Arrow 
had to prove Margaret Sikyta’s contributory negligence, which, 
according to Arrow’s specific allegations, included Sikyta’s 
“standing while the bus was moving,” the gist of the instruction 
is that, as a matter of law, Sikyta was negligent if she was merely 
standing in the moving bus. The question becomes: In and of 
itself, is a passenger’s act of standing in a moving bus 
* negligence? 

As early as 1897, in East Omaha Street R. Co. v. Godola, 50 
Neb. 906, 70 N.W. 491 (1897), this court affirmed a judgment 
for a plaintiff who was thrown from the platform of a streetcar 
owned by the defendant, which was “engaged in operating a 
suburban railway by means of electricity.” 50 Neb. at 907, 70 
N.W. at 491. Since a large number of people were in the car, the 
plaintiff was standing on the car’s platform when the “train” 
sped into a curve at 12 miles an hour notwithstanding that 5 
miles an hour was the maximum safe speed for negotiation of 
the curve. As one witness described the event: ‘“ ‘They went 
around that curve at a pretty good hickory. There was several of 
them took a tumble; they rolled off like pumpkins” ” 50 Neb. 
at 908, 70 N. W. at 492. In Godola, the court held: “The plaintiff 
was not, as a matter of law, guilty of contributory negligence in 
riding upon the platform of the motor.” 50 Neb. at 909, 70 N.W. 
at 492. 
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Next, in 1907, in Coffey v. Omaha & C.B. Street R. Co., 79 
Neb. 286, 112 N.W. 589 (1907), this court reviewed a wrongful 
death action in which a passenger, Nelson, was thrown from the 
defendant’s streetcar and died as the result of striking the paved 
street. In affirming a verdict for the plaintiff, this court stated 
in Coffey: 

Defendant contends that, since Nelson chose to stand 
on the lower outside step of the platform. . . he was guilty 
of such contributory negligence as a matter of law... . [A] 
street railway company which permits the use of its 
platforms and steps for the carrying of passengers . . . is 
bound as a common carrier to use proper precaution for 
the protection of the passengers riding in such positions; 
and... we think it cannot be said to be negligence per se 
for a passenger to ride in such position. 

79 Neb. at 289-91, 112 N.W. at 590. 

In Jacobs v. Milwaukee & Suburban Transp. Corp., 41 Wis. 
2d 661, 165 N.W.2d 162 (1969), the Supreme Court of 
Wisconsin held that a passenger on a moving bus was required 
to use reasonable and ordinary care, such as utilization of 
available safety devices, for example, handles at the end of the 
bus’ seats, and concluded that “an ordinary prudent person 
would not walk down a bus aisle without hanging on or being in 
‘a position to use devices provided to aid one in maintaining his 
[or her} balance on a moving bus.” 41 Wis. 2d at 665, 165 
N.W.2d at 164. 

Similarly, in Southeastern Greyhound Lines, Inc. v. 
Chumley, 312 Ky. 154, 226 S.W.2d 777 (1950), the court 
considered the question of a plaintiff’s contributory negligence 
when the plaintiff, standing in a bus aisle, was thrown about 
and injured when the bus came to a sudden stop. The Chumley 
court observed that the plaintiff, as a bus passenger, was 
required to “exercise the prudence and care for his own safety 
under the ordinary and usual exigencies attendant upon the 
circumstances.” 312 Ky. at 160, 226 S.W.2d at 780. Cf. Sanders 
v. New Orleans Public Service, Inc., 422 So. 2d 232 (La. App. 
1982) (although a passenger stood up in the bus aisle 
preparatory to disembarking the bus, leaving the bus seat 
before the bus had stopped was not contributory negligence). 
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In Margaret Sikyta’s case, the bus was equipped with a 
bathroom and, therefore, provided an implicit invitation for a 
passenger’s use of the facility. Use of the bathroom required 
that a person walk to the facility at the rear of the bus; hence, 
one’s walking to the bathroom was necessarily preceded by 
rising from a bus seat and standing preparatory to walking 
toward the bus bathroom. Whether there were safety devices 
available for Margaret Sikyta’s use is undisclosed. Thus, we 
conclude that, in and of itself, a passenger’s act of standing in a 
moving bus is not negligence. For that reason, the mere act of 
standing, without reference to attendant circumstances, cannot 
be classified as negligence on Margaret Sikyta’s part. Yet, the 
trial court informed the jury that Margaret Sikyta’s merely 
standing in a moving bus, if Arrow proved that act, constituted 
negligence on the part of Margaret Sikyta. Consequently, the 
court incorrectly instructed the jury that Margaret Sikyta was 
negligent as the result of her merely “standing while the bus was 
moving.” That incorrect instruction was prejudicial to a fair 
disposition of Margaret Sikyta’s negligence claim; hence, the 
instruction constituted reversible error. 


ASSUMPTION OF RISK 

The court also instructed that Margaret Sikyta’s 
“assumption of risk,” if proved by Arrow, was a defense to 
Sikyta’s negligence claim. 

At the outset, we again point out that contributory 
negligence and assumption of risk are not Tweedledum and 
Tweedledee affirmative defenses. Not every negligence cause of 
action must necessarily produce a reflex action based on 
contributory negligence and assumption of risk as affirmative 
defenses. However, contributory negligence and assumption of 
risk, mutually asserted as defenses to a negligence action, seem 
to continue as problems in the trial of negligence actions, that 
is, if the number of recent appeals is any indication of an 
existing problem. Reviewing the nature of negligence and 
assumption of risk may alleviate that troublesome situation. 

As Prosser points out: 

The whole theory of negligence presupposes some 
uniform standard of behavior. Yet the infinite variety of 
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situations which may arise makes it impossible to fix 
definite rules in advance for all conceivable human 
conduct. The utmost that can be done is to devise 
something in the nature of a formula, the application of 
which in each particular case must be left to the jury, or to 
thecourt.... 

The courts have dealt with this very difficult problem 
by creating a fictitious person, who never has existed on 
land or sea: the “reasonable man of ordinary prudence.” 


The courts have gone to unusual pains to emphasize the 
abstract and hypothetical character of this mythical 
person. He is not to be identified with any ordinary 
individual, who might occasionally do unreasonable 
things; he is a prudent and careful person, who is always 
up to standard. 


Prosser and Keeton on the Law of Torts, Negligence: Standard 
of Conduct § 32 at 173-75 (Sth ed. 1984). 


In reference to assumption of risk, Prosser has stated: 


[T]he plaintiff is aware of a risk that has already been 
created by the negligence of the defendant, yet chooses 
voluntarily to proceed to encounter it—as where he has 
been supplied with a chattel which he knows to be unsafe, 
yet proceeds to use it anyway; or where he proceeds to 
walk over debris on the sidewalk carelessly strewn and left 
there by a construction contractor. If these are voluntary 
choices, the plaintiff may be found to have accepted the 
situation, and consented to relieve the defendant of his 
duty. 


... Where [contributory negligence and assumption of 
risk] have been distinguished, the traditional basis has 
been that assumption of risk is a matter of knowledge of 
the danger and voluntary acquiescence in it, while 
contributory negligence is a matter of some fault or 
departure from the standard of conduct of the reasonable 
person, however unaware, unwilling, or even protesting 
the plaintiff may be. Obviously the two may coexist when 
the plaintiff makes an unreasonable choice to incur the 
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risk; but either may exist without the other. 
Prosser and Keeton on the Law of Torts, Negligence: Defenses 
§ 68 at 481-82. 

Nearly half a century ago, in Landrum v. Roddy, 143 Neb. 
934, 12 N.W.2d 82 (1943), this court recognized the distinction 
between contributory negligence and assumption of risk: 

[T]here is a clear distinction between the defense of 
assumption of risk and the defense of contributory 
negligence, notwithstanding they may arise under the 
same set of facts and may sometimes overlap. There is a 
line of demarcation which, if carefully scrutinized and 
followed, will allow the court to differentiate between 
them. Assumption of risk rests in contract or in the 
principle expressed by the ancient maxim, “volenti non fit 
injuria,” whereas contributory negligence rests in tort. 
The former involves a choice made more or less 
deliberately and negatives liability without reference to the 
fact that the plaintiff may have acted with due care, 
whereas the defense of contributory negligence implies the 
failure of the plaintiff to exercise due care. 
143 Neb. at 946, 12 N.W.2d at 89. 

The distinction between contributory negligence and 
assumption of risk was reaffirmed in Rahmig v. Mosley 
Machinery Co., 226 Neb. 423, 450, 412 N.W.2d 56, 74 (1987), 
when we stated: 

“*“One who knows of a dangerous condition, 
appreciates its dangerous nature, and deliberately exposes 
himself to the danger assumes the risk of injury from 
it.” ’ ” Rodgers v. Chimney Rock PP. Dist. , 216 Neb. 666, 
670, 345 N.W.2d 12, 15 (1984). See Prosser and Keeton on 
the Law of Torts, Negligence: Defenses § 68 at 487 (Sth ed. 
1984) (“ ‘Knowledge of the risk is the watchword of 
assumption of risk’ ”). 

In contrast with contributory negligence (fault or 
breach of a duty to exercise such care as an ordinary 
prudent person would have exercised under the same or 
similar circumstances), assumption of risk “ ‘involves a 
choice made more or less deliberately and negatives 
liability without reference to the fact that the plaintiff may 
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have acted with due care....’ ” Sandberg v. Hoogensen, 
201 Neb. 190, 197, 266 N.W.2d 745, 750 (1978), quoting 
Landrum y. Roddy, 143 Neb. 934, 12 N.W.2d 82 (1943). 
More recently, in Mandery v. Chronicle Broadcasting Co., 
228 Neb. 391, 398-400, 423 N.W.2d 115, 120 (1988), we 
observed: 
There is a definite demarcation between assumption of 
risk and contributory negligence as affirmative defenses, 
a delineation which may be obscured, if not totally 
obliterated, by incorrect application of these distinctly 
different defenses. 


Before the defense of assumption of risk is submissible 
to a jury, evidence must show that the plaintiff (1) knew of 
the danger, (2) understood the danger, and (3) voluntarily 
exposed himself or herself to the danger which 
proximately caused the plaintiff’s damage. [Citations 
omitted.] “[E]xcept where he expressly so agrees, a 
plaintiff does not assume a risk of harm arising from the 
defendant’s conduct unless he then knows of the existence 
of the risk and appreciates its unreasonable character, or 
the danger involved, including the magnitude thereof, and 
voluntarily accepts the risk.” Jensen v. Hawkins Constr. 
Co., [193 Neb. 220,}] 226, 226 N.W.2d [346,] 350-51 
[1975]. 

As expressed in Prosser and Keeton on the Law of 
Torts, Negligence: Defenses § 68 at 487 (Sth ed. 1984): 
“ “Knowledge of the risk is the watchword of assumption 
of risk.’ Under ordinary circumstances the plaintiff will 
not be taken to assume any risk of either activities or 
conditions of which he has no knowledge. Moreover, he 
must not only know of the facts which create the danger, 
but he must comprehend and appreciate the nature of the 
danger he confronts. ‘A defect and the danger arising 
from it are not necessarily to be identified, and a person 
may know of one without appreciating the other.’ 
Knowledge of the general danger may not be enough, and 
some courts require knowledge of the specific risk that 
caused the plaintiff’s harm. The standard to be applied is, 
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in theory at least, a subjective one, geared to the particular 
plaintiff and his situation, rather than that of the 
reasonable person of ordinary prudence who appears in 
contributory negligence. If, because of age or lack of 
information or experience, he does not comprehend the 
risk involved in a known situation, he will not be taken to 
consent to assume it. His failure to exercise ordinary care 
to discover the danger is not properly a matter of 
assumption of risk, but of the defense of contributory 
negligence.” 

This court has recognized that, in determining the 
applicability of assumption of risk, “ “The standard to be 
applied is a subjective one, of what the particular plaintiff 
in fact sees, knows, understands and appreciates. In this it 
differs from the objective standard which is applied to 
contributory negligence. ” Makovicka v. Lukes, 182 
Neb. 168, 171, 153 N.W.2d 733, 735 (1967) (quoting from 
Restatement (Second) of Torts § 496 D, comment c. 
(1965)). 

Thus, while contributory negligence is predicated on an 
objective standard involving a hypothetical, fictitious, or 
mythical person, namely, the reasonably or ordinarily prudent 
person, assumption of risk is predicated on a standard 
involving a very real person, namely, a particular plaintiff, and 
the plaintiff’s voluntary exposure to a known danger caused by 
the defendant’s negligence, although the plaintiff actually 
recognizes and understands the danger which proximately 
causes damage to the plaintiff. Consequently, this court 
concluded that assumption of risk was inapplicable in the 
following: Vanek v. Prohaska, 233 Neb. 848, 448 N.W.2d 573 
(1989) (plaintiff’s decedent lacked knowledge that defendant’s 
vehicle was approaching from behind the decedent, who was 
jogging along the right side of a county road, although decedent 
may have generally known that her presence on the right side of 
the road was more dangerous than her being on the road’s left 
side, which would have afforded a frontal view of oncoming 
traffic); Cassio v. Creighton University, 233 Neb. 160, 446 
N.W.2d 704 (1989) (length of time during which plaintiff’s 
decedent had been a scuba diver did not establish that decedent 
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knew the risks of diving alone at the time when decedent 
drowned); Carnes v. Weesner, 229 Neb. 641, 428 N.W.2d 493 
(1988) (plaintiff’s walking on ice which covered the only access 
to her automobile was not a voluntary exposure to danger); 
Mandery v. Chronicle Broadcasting Co., supra (plaintiff, 
unaware that joists were missing beneath a floor, walked on the 
floor, which, on account of its weakened condition, collapsed 
and injured plaintiff); Rahmig v. Mosley Machinery Co., 226 
Neb. 423, 412 N.W.2d 56 (1987) (plaintiff lacked knowledge 
about a design defect in a guillotine scrap shear which 
malfunctioned on account of the defect and traumatically 
amputated plaintiff's fingers). 

In Mandery v. Chronicle Broadcasting Co., supra, we 
recognized that a plaintiff’s knowledge of danger, as an element 
in assumption of risk, may be proved by circumstantial 
evidence, since knowledge is a state of mind or a mental 
process. 

However, in our review of the record in Margaret Sikyta’s 
case, we find no direct evidence that she knew and understood 
that sudden application of the bus’ brakes was imminent to 
avoid a collision between Arrow’s bus and the preceding 
automobile. Although Margaret Sikyta was aware of general 
traffic conditions that morning, she made no specific 
observation concerning any particular automobile ahead of the 
bus immediately before sudden application of the bus’ brakes 
and was unaware of the preceding automobile’s movement in 
turning from the highway as she commenced her walk to the 
bus bathroom. Thus, there is no evidence from which an 
inference might be drawn that Margaret Sikyta knew of 
imminent danger involving the bus as it overtook the preceding 
automobile and, notwithstanding her knowledge of that 
imminent danger, placed herself in a position to suffer the 
consequences of attempted extrication from the dangerous 
situation, namely, sudden application of the bus’ brakes in an 
effort to avoid a collision. Hence, we conclude that Arrow did 
not produce sufficient evidence to warrant submission of 
assumption of risk and permit the jury to conclude that 
Margaret Sikyta knew of the immediate and specific danger 
involved in the bus’ operation in relation to the overtaken 
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automobile, but, nevertheless, exposed herself to that danger 
which proximately caused her fall and injury. Therefore, on the 
basis of the record presented, the defense of assumption of risk 
should not have been submitted to the jury. 

As aresult of the improper submission of assumption of risk 
and instruction on that defense, the jury may have found that 
Margaret Sikyta assumed the risk, as claimed by Arrow. 
Consequently, the trial court’s submitting assumption of risk 
was prejudicial to Margaret Sikyta’s substantial right to a fair 
trial on her negligence claim and constituted reversible error. 


ARROW’S CROSS-APPEAL 
Arrow’s Motion for Directed Verdict. 

Although error was committed in the instruction on 
contributory negligence and by submitting assumption of risk, 
Arrow contends that its motion for directed verdict, made at 
the conclusion of Margaret Sikyta’s case in chief, should have 
been sustained. However, after the court overruled Arrow’s 
directed verdict motion, Arrow presented its case in chief. A 
defendant who moves for a directed verdict at the close of 
evidence in the plaintiff’s case in chief and who, when the court 
overrules the directed verdict motion, proceeds with trial and 
introduces evidence waives the appellate right to challenge 
correctness in the trial court’s overruling the motion for 
directed verdict. See, Lincoln Co. Sheriff's Emp. Assn. v. Co. 
of Lincoln, 216 Neb. 274, 343 N.W.2d 735 (1984); Church of 
the Holy Spirit v. Bevco, Inc., 215 Neb. 299, 338 N.W.2d 601 
(1983); Baker v. Blue Ridge Ins. Co., 215 Neb. 111, 337N.W.2d 
411 (1983). Arrow’s assigned error regarding the directed 
verdict motion is without merit. 

Since we have concluded that reversible error occurred in 
Margaret Sikyta’s trial, ordinarily, we would not consider 
Arrow’s remaining assignments of error. However, Arrow’s 
assigned errors beyond the directed verdict question refer to 
matters which may recur on retrial or which should be of some 
general interest to bench and bar in trials involving use of a 
deposition from a witness characterized as “unavailable.” 


Discredit of Margaret Sikyta’s Testimony. 
Arrow claims that Margaret Sikyta’s testimony concerning 
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her injuries is discredited as a matter of law. To support its 

position, Arrow refers to State v. Robertson, 223 Neb. 825, 

828, 394 N. W.2d 635, 637 (1986): 
Where it is clear that a party as a witness, to meet the 
exigencies in pending litigation and without reasonable 
explanation, changes such witness’ testimony and then 
testifies to facts materially different concerning a vital 
issue, the subsequent and altered testimony from such 
witness is discredited as a matter of law and should be 
disregarded. 

See, also, Momsen v. Nebraska Methodist Hospital, 210 Neb. 

45, 313 N.W.2d 208 (1981). 

During trial, Margaret Sikyta offered an explanation for her 
inconsistent deposition statement concerning existence of her 
back problem before the bus accident, namely, the possibility of 
cancer caused Margaret to focus on her medical examination 
and treatment for pain in her hip and overlook previous 
medical attention to her back. We are unable to conclude, as a 
matter of law, that her explanation is unreasonable and, 
therefore, a basis for mandatory discredit of her testimony. 
Whether Margaret Sikyta’s explanation is reasonable and 
preserves her credibility is a matter for a jury’s evaluation 
concerning witness credibility or weight to be given a witness’ 
testimony. 


The Fulcher Deposition. 

Finally, Arrow claims that there was an insufficient showing 
that Dr. Fulcher could not or would not personally appear in 
court to testify in the trial. In particular, Arrow contends that 
Sikyta failed to provide the trial court with a sworn factual 
basis, for example, an affidavit or testimony, for a 
determination whether a deponent was unavailable as a witness 
at trial. 

Sikyta’s lawyer never requested a subpoena for Dr. Fulcher’s 
attendance at Sikyta’s trial. See United States v. Bowen, 411 
F.2d 923 (Sth Cir. 1969) (witness, who previously testified in a 
deposition, could not be located for service of a subpoena to 
compel attendance at trial; deposition testimony was allowed). 
Rather, regarding prospective use of the Fulcher videotape 
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deposition as substantive evidence at trial, Sikyta’s lawyer 
alluded to the absence of a subpoena for Dr. Fulcher as a result 
of some agreement or stipulation that the deposition could be 
used in place of testimony adduced through Dr. Fulcher’s 
personal appearance in court. However, stipulated use of the 
Fulcher deposition as a substitute for the physician’s testimony 
adduced through courtroom interrogation does not appear in 
the deposition. Hence, we must conclude that there was no 
stipulation for use of Dr. Fulcher’s videotape deposition 
pursuant to Neb. Ct. R. of Discovery 32(a)(3)(E) (rev. 1989), 
although the circumstances, especially obtaining the deposition 
during trial, strongly suggest arrangements for more than a 
“discovery” deposition. 

The Nebraska Discovery Rules for All Civil Cases, which 
became effective on January 1, 1983, are generally and 
substantially patterned after the corresponding discovery rules 
in the Federal Rules of Civil Procedure. 

The tenor of Rule 32 is to prefer “live” testimony, that is, oral 
testimony adduced in a courtroom within the presence and 
hearing of a jury. Referring to Fed. R. Civ. P. 32, the court 
observed in Klepal v. Pennsylvania Railroad Company, 229 
F.2d 610, 612 (2d Cir. 1956): “[SJolicitude [is] disclosed in the 
rules generally for trials on oral testimony and the disposition to_ 
avoid trial on depositions alone where it can properly be 
avoided or where injustice or unfairness will not result.” See, 
also, Rule 32(a)(3)(F) (due regard to the importance of 
presenting the testimony of witnesses orally in open court). 

However, Rule 32(a)(3) does allow use of a witness’ 
deposition in certain situations. A party seeking to admit or use 
a deposition on the basis that the witness is unavailable must 
establish that the requirements of Rule 32(a)(3) are satisfied. 
Rascon v. Hardiman, 803 F.2d 269 (7th Cir. 1986). A showing 
of witness unavailability may be made through counsel’s 
statements to the court. Castilleja v. Southern Pacific 
Company, 445 F.2d 183 (Sth Cir. 1971). See, e.g., Comeaux v. T: 
L. James & Co., Inc., 666 F.2d 294 (Sth Cir. 1982); Nanda v. 
Ford Motor Company, 509 F.2d 213 (7th Cir. 1974); United 
States v. Bowen, supra; Frederick v. Yellow Cab Co. of 
Philadelphia, 200 F.2d 483 (3d Cir. 1952). 
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Determination that a witness is unavailable, thereby 
authorizing use of the witness’ deposition pursuant to Rule 
32(a)(3)(E), is within the discretion of a trial court, whose ruling 
will be upheld on appeal in the absence of an abuse of 
discretion. See Castilleja v. Southern Pacific Company, supra. 
See, also, Pearl v. Keystone Consol. Industries, Inc., 884 F.2d 
1047 (7th Cir. 1989); Comeaux v. T. L. James & Co., Inc., 
supra; Huff v. Marine Tank Testing Corp., 631 F.2d 1140 (4th 
Cir. 1980); Nanda v. Ford Motor Company, supra; United 
States v. Bowen, supra. 

Also, we note that Sikyta’s lawyer stated that Dr. Fulcher had 
“advised me several times” that the physician would be 
occupied in surgery during the week of Sikyta’s trial. The 
statements by Margaret Sikyta’s lawyer certainly dispel any 
notion that use of Dr. Fulcher’s deposition became a necessity as 
the result of an emergency or something unexpected or 
unforeseeable, such as a sudden summons to surgery. Under the 
circumstances, a predeposition application for use of a 
deposition under Rule 32(a)(3)(F) might have avoided some of 
the procedural turmoil and headache. Rule 32(a)(3)(F) provides 
that a deposition may be used 

[u]pon application and notice prior to the taking of the 
deposition, that circumstances exist such as to make it 
desirable, in the interest of justice and with due regard to 
the importance of presenting the testimony of witnesses 
orally in open court, to allow the deposition to be used. 

Most curious is the fact that Dr. Fulcher was available for a 
late afternoon deposition, but no subpoena was issued for Dr. 
Fulcher’s court appearance to give testimony in the jury’s 
presence at the time when he was otherwise available for the 
deposition. 

Consequently, we need not continue further into the 
propriety of using Dr. Fulcher’s deposition in place of his 
testimony adduced through his personal appearance in the 
courtroom during Margaret Sikyta’s trial. From our 
examination of the Fulcher deposition, we note that Arrow’s 
lawyer extensively cross-examined Dr. Fulcher. Moreover, 
Arrow does not demonstrate that use of the Fulcher deposition 
deprived Arrow of asubstantial right, prevented a just result, or 
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otherwise worked adversely or prejudicially to Arrow’s case or 
defense. Arrow would be hard pressed to show deprivation of a 
substantial right or prejudice in light of the verdict favorable to 
Arrow. For that reason, we decline to delve further into the 
question about a proper procedure for showing that a witness is 
unavailable within the purview of Rule 32(a)(3)(E). 

As a concluding comment about use of the Fulcher 
deposition, we recommend that trial courts abstain from 
involvement in the production or gathering of information 
pertinent to witness unavailability as a basis for use of a 
witness’ deposition pursuant to Rule 32(a)(3). Such 
involvement not only complicates application of our standard 
of review, but presents unnecessary problems at the trial level in 
reference to a determination whether a witness is unavailable. 


CONCLUSION 
As we have previously mentioned, there is reversible error in 
the trial of Margaret Sikyta’s case. For that reason, we set aside 
the district court’s judgment entered on the verdict and remand 
this cause to the district court for a new trial. 
REVERSED AND REMANDED FOR A NEW TRIAL. 


CLYDE E. SCHANEMAN AND BARBARA K. SCHANEMAN, APPELLEES 
AND CROSS-APPELLANTS, V. FLAVEL A. WRIGHTETAL., 
APPELLANTS AND CROSS-APPELLEES. 

470 N.W.2d 566 


Filed June7, 1991. No. 89-192. 


i. Pleadings. Under the provisions of Neb. Rev. Stat. § 25-824 (Reissue 1989), the 
signature of a party or of an attorney on a pleading constitutes a certificate by 
him or her that he or she has read the pleading; that to the best of his or her 
knowledge, information, and belief there is good ground for the filing of the 
pleading; and that it is not interposed for delay. 

2. Pleadings: Waiver. The failure of a party to sign an answer is waived if not raised 
before trial. 
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Quiet Title: Proof. The plaintiff in an action to quiet title has the burden of 
proof and must recover on the strength of his or her own title and not the 
weakness of defendant’s title. 

Trusts: Proof. The burden of proof is upon one seeking to establish and enforce 
atrust to prove the same by clear and convincing evidence. 

Trusts: Parol Agreement: Statute of Frauds. An express trust in real estate may 
not be created by parol agreement, for such agreement contravenes the statute of 
frauds. 

Trusts: Statute of Frauds. Under the statute of frauds, an express trust in land 
(as opposed to a constructive or resulting trust) can only be created or declared 
by deed of conveyance in writing, subscribed by the party creating or declaring 
thesame. 

_____.. A memorandum properly signed is sufficient to satisfy the 
requirements of the statute of frauds if, but only if, it sets forth with reasonable 
definiteness the trust property, the beneficiaries, and the purposes of the trust. 
Trial: Evidence: Appeal and Error. As a general rule, a litigant cannot introduce 
evidence and later complain that it was error to consider such evidence. 

Appeal and Error. One who has invited error cannot be heard to complain of it. 
Trial: Evidence: Affidavits. As a general rule, an affidavit cannot be used to 
establish facts material to the issue being tried. 

Evidence: Affidavits: Real Estate: Title. Under Neb. Rev. Stat. § 76-271 
(Reissue 1990), an affidavit explaining or correcting an apparent defect in the 
chain of title may be recorded as an instrument affecting real estate, and such 
record shall be prima facie evidence of the facts therein recited. 

Parol Evidence: Contracts. The parol evidence rule renders ineffective proof of 
a prior or contemporaneous oral agreement which alters, varies, or contradicts 
the terms of a written agreement. 

Property: Contracts: Parol Evidence: Trusts. If the owner of property makes an 
inter vivos transfer by a written instrument which declares that the transferee is 
to take the property for his or her own benefit, then absent proper grounds for 
rescission or reformation, the parol evidence rule will bar extrinsic evidence that 
the transferee was intended to hold the property in trust; but if the instrument 
does not declare that the transferee is to take the property either for his or her 
own benefit or in trust, then extrinsic evidence may be admitted to show how the 
transferee was intended to hold the property. 

Adverse Possession. One who claims title by adverse possession must prove by a 
preponderance of the evidence that he or she has been in actual, continuous, 
exclusive, notorious, and adverse possession under claim of ownership for the 
full 10-year statutory period. 

. The sufficiency of the possession required to establish title by adverse 
possession is dependent upon the character of the land and the use which can 
reasonably be made of it. 

Adverse Possession: Oi! and Gas: Mines and Minerals. When there has been a 
severance of the mineral estate from the surface estate, mere occupancy of the 
surface is insufficient to establish title to the minerals by adverse possession; an 
actual, public, notorious, and uninterrupted working of the minerals under a 
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claim of ownership for the statutory period is generally required; the mere 
execution, delivery, or recording of oil and gas leases or mineral deeds does not 
constitute adverse possession. 
Appeal from the District Court for Scotts Bluff County: 
ALFRED J. KoRTuM, Judge. Reversed. 


Kathleen A. Jaudzemis, of Cline, Williams, Wright, 
Johnson & Oldfather, for appellants. 


Robert G. Simmons, Jr., of Simmons, Raymond, Olsen, 
Ediger, Selzer & Ballew, P.C., for appellees. 


BOSLAUGH, WHITE, CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ. 


CAPORALE, J. 
I. INTRODUCTION 

Defendants-appellants and cross-appellees, Flavel A. Wright 
and his spouse, Dorothy Wright Hughes and her spouse, Betty 
Wright Evers and her spouse, Fred Wright and his spouse, and 
Barbara Overholt and her spouse, assert the district court erred 
in quieting title to certain mineral rights in plaintiffs-appellees 
and cross-appellants, Clyde E. Schaneman and his spouse, 
Barbara K. Schaneman, by virtue of improvidently finding that 
(1) there existed no trust of those rights for the benefit of the 
defendants and (2) transference of the surface estate conveyed 
the mineral rights as well. By their cross-appeal, the plaintiffs 
challenge certain evidential rulings. We reverse. 


II. FACTS 

On November 20, 1968, Elizabeth R. Wright, a widow, 
executed a deed conveying the mineral interests in her Scotts 
Bluff County land to one of her sons, Floyd E. Wright, subject 
to an existing lease of the oil and gas rights to Walter Ohmart, 
Jr. The mineral deed otherwise absolutely conveyed the mineral 
estate to Floyd E. Wright. This mineral deed was filed with the 
appropriate register of deeds on November 29, 1968. On 
January 13, 1969, “Floyd E. Wright Trustee” ratified the 
aforementioned Ohmart lease. On November 6, 1969, Floyd E. 
Wright and his wife, Elsie, as lessors executed a second oil and 
gas lease with Ohmart as lessee. This document made no 
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reference to a trust or trustee. 

Elizabeth R. Wright died October 20, 1972, and Floyd E. 
Wright became executor of her estate. The subject land was 
then listed for sale. Plaintiffs sought to elicit testimony from 
real estate agent Victor Asmus that the listing included the 
mineral rights. Defendants objected on the ground that the 
testimony was barred by the parol evidence rule and was 
therefore irrelevant. The objection was sustained, and 
plaintiffs made an offer of proof, showing that if permitted, 
Asmus would testify that upon inquiry Floyd E. Wright said 
that all the mineral rights were going to be conveyed and, 
further, that he, Asmus, on behalf of Floyd E. Wright, 
represented to the Schanemans that if they purchased the land, 
they would receive all the mineral rights. 

On March 10, 1973, plaintiff Clyde Schaneman, John L. 
Schaneman, and Clara B. Schaneman executed an offer to 
purchase the land at issue, “{t]logether with all tenements, 
hereditaments, and appurtenances thereto pertaining. Subject 
to all easements, rights-of-way, and reservations of record. 
Further subject to Tenant’s Lease in possession for crop year of 
1973.” The receipt for the earnest money the Schanemans. 
tendered and the acceptance of offer were signed by “John F. 
Wright ... for Floyd E. Wright Executor of the Estate of 
Elizabeth R. Wright.” 

During the title search, plaintiffs’ attorney discovered the 
mineral deed, various oil and gas leases, and the ratification by 
Floyd E. Wright “Trustee,” and through his title opinion 
brought these items to John Schaneman’s attention. 

Apparently in response to concerns raised by the title search, 
Floyd E. Wright, on July 20, 1973, executed an affidavit, which 
reads: 

FLOYD E. WRIGHT, being first duly sworn on his 
oath, deposes and states: 

1. That he is a son of Elizabeth R. Wright, who died 
October 20, 1972, and a resident of Scotts Bluff County, 
Nebraska and that he looked after and managed the 
following: 

[Legal description of the subject land] 
for his mother during all of the times that she owned the 
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said land. 

2. That on or about November 20, 1968, his mother, 
Elizabeth R. Wright, a widow, executed to him, a mineral 
Deed conveying to him all of the minerals in, on or under 
the said land, under an agreement whereby the affiant, 
Floyd E. Wright was to hold the said minerals in trust for 
himself, his brother and his sisters, one-fifth each and in 
trust for Fred Wright and Barbara Overholt, children of a 
deceased brother, William H. Wright, one-fifth each. 

3. Affiant further states that during the time that 
Elizabeth R. Wright owned the said land, several oil and 
gas leases were granted to various lessees but that no 
drilling for oil and gas was ever done upon the said land 
and that there has never been any production of oil, gas or 
other minerals from the said land. 

On August 8, 1973, Floyd E. Wright, both individually and 
as executor of the estate of his mother, together with his wife, 
executed a warranty deed in favor of plaintiffs, providing: 

FLOYD E. WRIGHT, Executor of the Estate of Elizabeth 
R. Wright, Deceased; and, FLOYD E. WRIGHT and 
ELSIE WRIGHT, Husband and Wife, herein called the 
grantor whether one or more, in consideration of ONE 
HUNDRED AND FIFTEEN THOUSAND AND 
NO/100 ———-——-———_-—_-—-— ($115,000.00) ——— 
——_—_— DOLLARS received from _ grantee, 
does grant, bargain, sell, convey and confirm unto 
CLARA B. SCHANEMAN, an undivided one-half (1/2); 
and, CLYDE E. SCHANEMAN and BARBARA K. 
SCHANEMAN, Husband and Wife, an undivided 
one-half (1/2), herein called the grantee whether one or 
more, the following described real property in Scotts Bluff 
County, Nebraska: 

[Description of land at issue] 

SUBJECT TO the surface lease to Larry Kilthau. 

To have and to hold the above described premises 
together with all tenements, hereditaments and 
appurtenances thereto belonging unto the grantee and to 
grantee’s heirs and assigns forever. 

And the grantor does hereby covenant with the grantee 
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and with grantee’s heirs and assigns that grantor is 
lawfully seised of said premises; that they are free from 
encumbrance[;] that grantor has good right and lawful 
authority to convey the same; and that grantor warrants 
and will defend the title to said premises against the lawful 
claims of all persons whomsoever. 

The affidavit of Floyd E. Wright was filed at 10:20 a.m., 
August 13, 1973; the warranty deed to the plaintiffs and Clara 
B. Schaneman was filed 1 minute later. The plaintiffs executed 
oil and gas leases for the property on June 15, 1975, December 
18, 1978, November 6, 1980, and June 20, 1986. 


III. PRELIMINARY MATTERS 

Before embarking on our analysis of defendants’ appeal and 
plaintiffs’ cross-appeal, we note that we are directed to no part 
of the record which deals with the grantee Clara B. 
Schaneman’s interest in the subject land. Neither do we find any 
evidence concerning her interest. As a consequence, the district 
court’s finding that the “[p]laintiffs are the record title owners 
to all ownership interests” in the land is erroneous. It is, 
however, an error which merges with the district court’s 
erroneous adjudication, and we thus do not separately concern 
ourselves with the absence of any reference to that necessary 
party. For this reason, neither do we concern ourselves with the 
effect the deed executed by Floyd E. Wright and his spouse had 
on his own beneficial interest in the mineral estate. 

Except for the fact that Floyd E. Wright’s affidavit identifies 
Fred Wright and Barbara Overholt as children of affiant’s 
deceased brother, neither does the record tell us Floyd E. 
Wright’s relationship to the other defendants. However, this 
mystery, too, becomes unimportant, as the plaintiffs must 
recover on the strength of their own title, part IV, infra, and the 
record does identify the relationship of the two last-named 
defendants to Floyd E. Wright, thereby presenting the issue 
raised by defendants’ appeal. 

Lastly, we dispose of plaintiffs’ assertion that defendants’ 
failure to sign their answer deprives that pleading of all effect. 
“The signature of a party or of an attorney on a pleading 
constitutes a certificate by him or her that he or she has read the 
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pleading; that to the best of his or her knowledge, information, 
and belief there is good ground for the filing of the pleading; 
and that it is not interposed for delay.” Neb. Rev. Stat. § 25-824 
(Reissue 1989). Thus, the attorney’s signature serves essentially 
the same function as the old verification requirement, and we 
have held that failure to verify an answer is waived if not raised 
before trial. Northup v. Bathrick, 80 Neb. 36, 113 N.W. 808 
(1907). The same rule applies to the failure to sign an answer. 
The record failing to show that plaintiffs raised this defect 
before trial, when it could easily have been cured, the defect was 
waived. 


IV. ANALYSIS OF APPEAL 

Although the plaintiff in an action to quiet title has the 
burden of proof and must recover on the strength of his or her 
own title and not the weakness of defendant’s title, Mack v. 
Luebben, 215 Neb. 832, 341 N.W.2d 335 (1983), the burden of 
proof is upon one seeking to establish and enforce a trust to 
prove the same by clear and convincing evidence, see Halsted v. 
Halsted, 169 Neb. 325, 99 N. W.2d 384 (1959). 


1. EXISTENCE OF A TRUST 

Directing our attention to a portion of Restatement (Second) 
of Trusts § 24 (1959), the defendants first contend that “a valid 
trust was created by” Elizabeth R. Wright’s “oral declaration.” 
Brief for appellants at 8. The pertinent language reads: “(1) 
Except as otherwise provided by statute, the manifestation of 
intention to create a trust may be made by written or spoken 
words or by conduct. (2) No particular form of words or 
conduct is necessary for the manifestation of intention to create 
atrust.” The Restatement, supra at 67. However, while this may 
be an accurate statement of how the settlor may manifest her 
intent, we have held that an express trust in real estate may not 
be created by parol agreement, for such agreement contravenes 
the statute of frauds. Musil v. Beranek, 160 Neb. 269, 69 
N.W.2d 885 (1955). 


(a) Statute of Frauds 
The deed executed by Elizabeth R. Wright, granting the 
mineral estate to Floyd E. Wright, is absolute in its terms. There 
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is nothing in it which even suggests a trust. Under the statute of 
frauds, an express trust in land (as opposed to a constructive or 
resulting trust) can be created or declared only “by deed of 
conveyance in writing, subscribed by the party creating .. . or 
declaring the same.” Neb. Rev. Stat. § 36-103 (Reissue 1988); 
Halsted v. Halsted, supra; Musil v. Beranek, supra. 

Defendants assert that the writing requirement is met by 
Floyd E. Wright’s affidavit. In support of this position, they 
cite us to Restatement (Second) of Trusts § 42 (1959), 1 A. 
Scott, The Law of Trusts § 42.3 (3d ed. 1967), and G. Bogert, 
The Law of Trusts and Trustees § 82 (rev. 2d ed. 1984), each and 
all to the effect that the statute may be satisfied by a writing 
signed by the trustee after the trust is created. These authorities 
state the general rule that a writing memorializing the oral trust 
and signed by the trustee while the trustee still holds title to the 
property may satisfy the statute of frauds. 

This rule is followed even in jurisdictions whose statutes 
provide, as does ours, that the trust must be “created” or 
“declared” by a writing. See G. Bogert, supra, § 63. While 
Musil stated that an express trust in real estate could not be 
created by an oral agreement and other Nebraska cases have 
Stated that such trusts are unenforceable, see, e.g., Blohme v. 
Blohme, 166 Neb. 369, 89 N.W.2d 127 (1958), reh’g denied 167 
Neb. 1, 91 N.W.2d 30, this appears to be the first time this court 
has been asked to determine the validity of such trusts based 
upon a subsequent writing. In accordance with the great weight 
of authority, we hold that a subsequent writing, sufficiently 
memorializing an oral trust, signed by the trustee while the 
trustee holds title to the property, satisfies the statute of frauds. 

“A memorandum properly signed is sufficient to satisfy the 
requirements of the Statute of Frauds if, but only if, it sets forth 
with reasonable definiteness the trust property, the 
beneficiaries and the purposes of the trust.” Restatement 
(Second) of Trusts § 46 at 123 (1959). See, also, G. Bogert, 
supra, § 87. Floyd E. Wright’s affidavit identifies the trust 
property and beneficiaries, but the only indication of the 
purposes of the trust is the words “to hold . . . in trust for.” This, 
however, is a sufficient memorial of the trust purpose. See the 
Restatement, supra, § 46, comment a. at 123: 
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If the owner of property declares himself trustee of the 
property or transfers it “in trust” for a named person 
without specifying further the purposes of the trust, the 
writing sufficiently designates the purpose of the trust. 
since it is a declaration of a passive trust of the property 
for the intended beneficiary. 

While the content of Floyd E. Wright’s affidavit is sufficient 
to satisfy the statute of frauds, we must still determine whether 
it was executed while Floyd E. Wright had title to the mineral 
estate. The affidavit predates the warranty deed, for although it 
was filed on August 13, 1973, it was subscribed on July 20 of 
that year, while the deed is dated August 8, 1973. 

Even though the earnest money and offer to purchase were 
accepted on March 10, 1973, the doctrine of equitable 
conversion did not vest plaintiffs with equitable title to the 
mineral estate on that date. This is because the acceptance was 
made by John F. Wright “for Floyd E. Wright Executor of the 
Estate of Elizabeth R. Wright.” Since John F. Wright acted only 
as the agent of the executor of Elizabeth R. Wright’s estate, the 
contract could only work an equitable conversion of the estate’s 
interest. The mineral rights were not held by the estate but by 
Floyd E: Wright under the deed from his mother. Therefore, 
there could be no equitable conversion of the mineral estate 
unless and until Floyd E. Wright or his agent executed a 
contract of sale in his individual capacity or as trustee. 

Since Floyd E. Wright’s affidavit acknowledging the trust 
was executed while he still held the mineral estate, the writing, if 
admissible for that purpose, satisfies the statute of frauds. 


(b) Admissibility of the Affidavit 

Plaintiffs put forward two arguments against the use of the 
affidavit to satisfy the statute of frauds: (1) an affidavit is 
inadmissible to establish facts material to the issue being tried, 
and (2) use of the affidavit is barred by the parol evidence rule. 
Defendants counter by asserting that plaintiffs cannot 
complain of this use of the affidavit, since plaintiffs offered it 
into evidence in the first place. 

We have held that as a general rule a litigant cannot introduce 
evidence and later complain that it was error to consider such 
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evidence. Mandery v. Chronicle Broadcasting Co., 228 Neb. 
391, 423 N.W.2d 115 (1988). Plaintiffs, however, do not 
contend that it was error to admit the affidavit or that the 
district court used it improperly. Indeed, the affidavit clouds 
their title by failing to reveal whether the trustee had the power 
to sell the mineral estate; there is nothing inconsistent in 
plaintiffs’ considering it relevant as a cloud on their title while 
simultaneously asserting that its use to change the meaning of 
the mineral deed is prohibited by the parol evidence rule. 

While one who has invited error cannot be heard to complain 
of it, see, e.g., State v. Zima, 237 Neb. 952, 468 N.W.2d 377 
(1991), First West Side Bank v. Hiddleston, 225 Neb. 563, 407 
N.W.2d 170 (1987), Fuel Exploration, Inc. v. Novotny, 221 - 
Neb. 17, 374 N.W.2d 838 (1985), and Bohaty v. Briard, 219 
Neb. 42, 361 N.W.2d 502 (1985), that is not the case before us. 
Plaintiffs are not complaining of any error in the admission of 
the evidence; they are simply responding to an argument put 
forward by defendants on appeal. 

Defendants’ contention being without merit, we turn to the 
first of plaintiffs’ arguments. They rely on statements by this 
court that the general rule in Nebraska is that an affidavit 
cannot be used to establish facts material to the issue being 
tried. Doyle v. Union Ins. Co., 209 Neb. 385, 308 N.W.2d 322 
(1981); Banks v. Metropolitan Life Ins. Co., 142 Neb. 823, 8 
N.W.2d 185 (1943). While this may be the general rule, the 
Legislature has provided an exception. Under Neb. Rev. Stat. 
§ 76-271 (Reissue 1990), an affidavit explaining or correcting 
an apparent defect in the chain of title may be recorded as an 
instrument affecting real estate, “and such record shall be 
prima facie evidence of the facts therein recited.” 

Floyd E. Wright’s affidavit was recorded as an instrument 
affecting real estate; it explains the use of the word “trustee” in 
the January 13, 1969, oil and: gas lease ratification and also 
states that no minerals were ever produced from the property, 
thus addressing concerns raised by plaintiffs’ attorney in his 
abstract opinion. As an affidavit recorded under § 76-271, it is 
prima facie evidence that Floyd E. Wright took the mineral 
estate under an agreement whereby he was to hold the mineral 
rights in trust for the designated beneficiaries. 
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Plaintiffs’ second challenge to the use of the affidavit is the 
parol evidence rule. The parol evidence rule renders ineffective 
proof of a prior or contemporaneous oral agreement which 
alters, varies, or contradicts the terms of a written agreement. 
Harmon Cable Communications v. Scope Cable Television, 
237 Neb. 871, 468 N.W.2d 350 (1991). Plaintiffs contend 
that since the mineral deed is plain and unambiguous, the parol 
evidence rule bars use of the affidavit to prove a 
contemporaneous oral trust, since to prove such a trust would 
be to change the terms of the deed from an absolute grant of the 
mineral estate into a trust of that estate. 

However, plaintiffs’ application of the parol evidence rule is 
incompatible with the rule that a later writing signed by the 
trustee may satisfy the statute of frauds. Part IV(1)(a), supra. 
This is so because the only facts which could give rise to such a 
rule would include an earlier absolute deed to the purported 
trustee. 

Restatement (Second) of Trusts § 38 (1959) states that if the 
owner of property makes an inter vivos transfer by a written 


instrument which declares that the transferee is to take the ~ 


property for his or her own benefit, then absent proper grounds 
for rescission or reformation, the parol evidence rule will bar 
extrinsic evidence that the transferee was intended to hold the 
property in trust. But if the instrument does not declare that the 
transferee is to take the property either for his or her own 
benefit or in trust, then extrinsic evidence may be admitted to 
show how the transferee was intended to hold the property. 
Under this rule, the affidavit would be admissible, since the 
mineral deed is silent as to how Floyd E. Wright was to hold the 
property. 

The reason the parol evidence rule is not applied in situations 
such as that now before us is simple, though rarely articulated. 
The parol evidence rule is applicable only where there is a 
completely integrated written agreement, and a deed is not, 
generally, intended to be a complete integration of the 
underlying agreement. Therefore, the rule is rarely applicable. 
See 3 A. Corbin, Corbin on Contracts § 587 (1960). Where the 
instrument states that the transferee is to take for his or her own 
benefit, then that much of the agreement is integrated and parol 
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evidence is barred. But as we have said, that is not the case here. 

Plaintiffs also contend that the “statements” of Floyd E. 
Wright, as contained in the affidavit and the warranty deed, are 
inconsistent (the affidavit saying there was a trust and the 
warranties in the deed stating he had power to convey) and that 
we therefore should disregard both. Aside from the fact that the 
authority plaintiffs cite is clearly inapplicable to the facts before 
us, if we were to disregard the warranty deed, plaintiffs would 
be unable to claim it was meant to pass title to the minerals. The 
authority cited by plaintiffs is inapplicable because it deals with 
situations where a person changed his or her testimony, and the 
change was “ ‘clearly being made to meet the exigencies of the 
pending action... . ” Momsen v. Nebraska Methodist 
Hospital, 210 Neb. 45, 53, 313 N.W.2d 208, 213 (1981). As far 
as the record discloses, the “statements” of Floyd E. Wright 
were not made to the exigencies of any action, pending or 
otherwise. In addition, Momsen applies to the testimony of 
parties to an action, and Floyd E. Wright was not a party here. 
See Palmer v. Forney, 230 Neb. 1, 429N.W.2d 712 (1988). 

Thus, the parol evidence rule does not bar use of the 
affidavit. Moreover, as concluded in part IV(1)(a), supra, it is 
sufficient to satisfy the requirements of the statute of frauds, 
and, under § 76-271, it is prima facie evidence of the facts it 
recounts. All the other elements of a valid trust are present: (1) a 
competent settlor (Elizabeth R. Wright), (2) a trust property 
(the mineral estate), legal title to which has been transferred to 
(3) a competent trustee. Restatement (Second) of Trusts § 2, 
comment A. (1959). The district court thus erred in concluding 
that there existed no trust of the mineral rights. 


2. TRANSFERENCE OF SURFACE ESTATE 
The next inquiry is whether the warranty deed executed by 
Floyd E. Wright and his wife nonetheless conveyed the mineral 
rights to plaintiffs, as the district court found, and, if not, 
whether plaintiffs acquired the mineral estate in some other 
way. 

Neb. Rev. Stat. § 76-268 (Reissue 1990) provides as follows: 
If any conveyance of the title to, or any right or interest 
in real estate . . . shall be made after July 24, 1917, to any 
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person .. . as trustee without naming any beneficiary and 
without any declaration of the terms of the trust having 
been executed and recorded in the manner prescribed by 
Statute, in the office of the register of deeds of the county 
in which such real estate is located, it shal] be conclusively 
presumed that such person . . . as trustee, has power and 
authority to convey the title, right and interest in such real 
estate which has been conveyed to him. . . anda purchaser 
from such trustee shall not be bound to inquire or 
ascertain the terms of the trust, unless before such 
conveyance... has been made by such trustee, the person 
claiming a beneficial interest therein shall have filed a 
notice as provided in section 76-267, in the office of the 
register of deeds of the county in which said real estate is 
located. 
The “notice as provided in section 76-267” is a statement, 
supported by the affidavit of the person claiming a beneficial 
interest, identifying the affiant’s residence and giving a 
description of the property and the affiant’s interest therein. 
Neb. Rev. Stat. § 76-267 (Reissue 1990). 

Floyd E. Wright was not only trustee of the mineral trust but 
was also a beneficiary. As such, he was a person claiming a 
beneficial interest in the minerals. His affidavit gives his 
residence, describes the property, and states the interest 
claimed. The affidavit was filed with the register of deeds. It 
therefore qualifies as notice under §§ 76-267 and 76-268. The 
question at this point is: Was the notice filed before such 
conveyance was made by such trustee? 

All deeds, mortgages and other instruments of writing 
which are required to be or which under the laws of this 
state may be recorded, shall take effect and be in force 
from and after the time of delivering the same to the 
register of deeds for recording, and not before, as to all 
creditors and subsequent purchasers in good faith without 
notice; and all such deeds, mortgages and other 
instruments shall be adjudged void as to all such creditors 
and subsequent purchasers without notice whose deeds, 
mortgages or other instruments shall be first recorded; 
Provided, that such deeds, mortgages and other 
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instruments shall be valid between the parties. 
Neb. Rev. Stat. § 76-238 (Reissue 1990). 

Both the warranty deed and the affidavit are instruments 
within the meaning of this provision. The affidavit was 
recorded | minute before the deed was filed and therefore took 
effect before the deed. Thus, there is no conclusive presumption 
that Floyd E. Wright had the power and authority to convey 
title to the mineral estate. Because they had notice, plaintiffs 
had a duty under § 76-268 to inquire or ascertain the terms of 
the trust. 

Moreover, since, as first established in part IV, supra, those 
seeking to quiet title must rely on the strength of their own title 
and not on the weakness of the title of others, plaintiffs had the 
burden of demonstrating that Floyd E. Wright had the power to 
sell the mineral estate. This they failed to do. While a trustee 
acting under the Nebraska Trustees’ Powers Act, Neb. Rev. 
Stat. §§ 30-2819 et seq. (Reissue 1989), might have such 
authority, the sale in question predates that act by several years. 
The applicable rule, therefore, is that found in Restatement 
(Second) of Trusts § 190 at 418 (1959): 

The trustee can properly sell trust property if 

(a) a power of sale is conferred in specific words, or 
(b) such sale is necessary or appropriate to enable the 
trustee to carry out the purposes of the trust, unless such 
sale is forbidden in specific words by the terms of the trust 
or it appears from the terms of the trust that the property 
was to be retained in specie in the trust. 
See, also, Clark v. Fleischmann, 81 Neb. 445, 116 N.W. 290 
(1908) (trustee of testamentary trust could not sell trust corpus 
unless will provided express power of sale). We have no 
evidence that a power of sale was conferred in the agreement 
creating the trust, nor was any evidence adduced to indicate the 
sale was necessary or appropriate to carry out the purposes of 
the trust. We thus cannot conclude that Floyd E. Wright had the 
power to sell the mineral estate. 

Plaintiffs nonetheless contend that Neb. Rev. Stat. § 76-269 
(Reissue 1990) prevents defendants from attacking the 
warranty deed executed by Floyd E. Wright and his spouse, 
which by its terms purports to transfer the entire estate, both 
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surface and mineral. Section 76-269 provides, in relevant part, 
that 
no action shall be maintained whereby to set aside, cancel, 
annul, declare void or invalid any deed of conveyance.. . 
or other instrument affecting the title to any real estate, 
which has been recorded in the office of the register of 
deeds . . . for more than fifteen years prior to the 
commencement of such action, and purporting to be 
executed by any executor, administrator, guardian, 
receiver or trustee, notwithstanding any defect in, or 
absence of, any record of the court granting authority to 
such executor, administrator, guardian, receiver or trustee 
to execute the same. 
Leaving aside the questions of whether the deed purports to be 
executed by Floyd E. Wright as trustee, whether the deed 
purports to convey the mineral estate, and whether this is an 
action to set aside or void the deed, § 76-269 is nevertheless 
inapplicable to the facts before us. 

The action was commenced when plaintiffs filed their 
petition. Neb. Rev. Stat. § 25-501 (Reissue 1989). The petition 
was filed June 21, 1988. The deed was recorded August 13, 
1973. This action was thus commenced less than 15 years after 
the deed was recorded and is therefore not within the ambit of 
§ 76-269. 

Finally, plaintiffs argue that, in any event, they acquired the 
mineral estate by adverse possession. One who claims title by 
adverse possession must prove by a preponderance of the 
evidence that he or she has been in actual, continuous, 
exclusive, notorious, and adverse possession under claim of 
ownership for the full 10-year statutory period. Paasch v. 
Brown, 217 Neb. 761, 351 N.W.2d 74 (1984). The sufficiency of 
the possession is dependent upon the character of the land and 
the use which can reasonably be made of it. Young v. Lacy, 221 
Neb. 511, 378 N.W.2d 192 (1985). Plaintiffs’ claim of adverse 
possession must therefore be judged in reference to the fact that 
the property claimed is a severed mineral estate. 

When, as here, there has been a severance of the mineral 
estate from the surface estate, mere occupancy of the surface is 
insufficient to establish title to the minerals by adverse 
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possession. “An actual, public, notorious and uninterrupted 
working of the minerals for the statutory period is generally 
required. The mere execution, delivery, or recording of oil and 
gas leases or mineral deeds will not constitute adverse 
possession.” H. Williams & C. Meyers, Oil and Gas Law 
§ 224.4 at 54 (abridged ed. 1984). In order to bring this 
statement into line with Nebraska’s law on adverse possession, 
we add that the working of the minerals must also be under 
claim of ownership. Since plaintiffs have offered no evidence 
that there has been any actual working of the minerals, their 
claim of adverse possession must also fail. 


V. ANALYSIS OF CROSS-APPEAL 

Plaintiffs’ cross-appeal challenges the district court’s 
exclusion of testimony to the effect that the parties intended to 
transfer the minerals along with the surface estate, as detailed in 
part II, supra. This is a question we need not reach, for 
plaintiffs have failed to show that Floyd E. Wright had 
authority to convey the mineral estate. Absent such authority 
and in light of plaintiffs’ knowledge of the trust, whether a 
transfer was intended is irrelevant. 


VI. DECISION 
Accordingly, the decree of the district court quieting title to 
the mineral estate in and to the plaintiffs must be, and hereby is, 
reversed. 
REVERSED. 
HASTINGS, C.J., not participating. 


SUSAN K. ZARP, APPELLANT, V. WALLACE E. DUFE APPELLEE. 
470 N.W.2d 577 


Filed June7, 1991. No. 89-487. 


1. Pretrial Procedure: Expert Witnesses. The duty is explicit to seasonably 
supplement a response to a discovery request seeking the identity of an expert 
witness expected to be called at trial and the subject matter and substance of the 
expected testimony from such expert. 
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2. Pretrial Procedure: Trial: Expert Witnesses. When a party has failed to respond 
or to respond properly to an interrogatory or has failed to make supplemental 
responses and then calls an expert witness to offer testimony within the scope of 
the interrogatory in question, the adverse party must object. If the court, over 
objection, allows such expert witness to testify, when appropriate the adverse 
party must move to strike the expert witness’ testimony, request a continuance, 
or, under certain circumstances, move for a mistrial. 

3. Trial: Motions to Strike: Appeal and Error. Failure to make a timely objection or 
motion to strike will ordinarily bar a party from later claiming error in the 
admission of testimony. 

4. Trial: Expert Witnesses: Appeal and Error. The trial court has discretionary 
power to admit or exclude the testimony of expert witnesses, and the trial court’s 
ruling will be reversed only when there has been an abuse of that discretion. 


Appeal from the District Court for Douglas County: JAMES 
M. Murphy, Judge. Affirmed. 


James R. Welsh, of Welsh & Sibbernsen, for appellant. 


Michael J. Mooney, of McCormack, Cooney, Mooney, 
Hillman & Elder, for appellee. 


HastINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


WHITE, J. 

In this professional negligence action the plaintiff, Susan K. 
Zarp, appeals from a jury verdict in favor of Dr. Wallace E. 
Duff, the defendant-appellee, based on the alleged error of the 
district court in admitting testimony by Duff’s expert witness. 
We affirm. 

Zarp filed this action in 1987 against Duff, an ear, nose, and 
throat physician, who performed nasal surgery on Zarp in 1984 
after making a diagnosis of chronic sinusitis secondary to nasal 
trauma, nasal obstruction, and hypertrophy of the turbinates. 
Zarp alleges that the surgery was negligently performed and 
that as a result she continued to have facial pain and severe 
headaches. 

Duff was served with interrogatories, including a request for 
the names and addresses of any expert witnesses to be called at 
trial, along with the substance of the facts and opinions to 
which each expert was expected to testify and asummary of the 
grounds for each expert’s opinion. When Duff’s answers were 
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served on Zarp’s counsel on September 24, 1987, Duff stated 
that the names of such experts were “[u]nknown at this time.” 

Trial did not begin until April 3, 1989. The day of the trial 
Duff served amended answers to interrogatories, naming three 
experts who were to be called to testify for the defendant, 
including Dr. Ronald Pfeiffer of the University of Nebraska 
Medical Center’s neurology department. Before jury selection 
began, Zarp’s counsel objected to the amended answers, 
specifically objecting to the naming of Pfeiffer as an expert 
witness. Zarp’s counsel admitted that a report by Pfeiffer was 
contained in the medical records which he planned to introduce 
at trial. Defense counsel asserted that Pfeiffer would be called 
merely to explain his report, which diagnosed the cause of 
Zarp’s facial pain as classic migraine headache, unrelated to the 
facial surpery. Zarp’s counsel argued that he could not request a 
continuance because he had already expended money to bring 
in other experts for the trial. After being assured by defense 
counsel that the experts would testify only to the facts in their 
medical reports, the court sustained the objection “as it is, but 
17} allow him to call the witnesses to testify as to the facts which 
are evidenced by the medical records.” 

After the jury was impaneled, Pfeiffer was called as a witness 
on behalf of the defendant, and Zarp’s counsel made no further 
objection. Pfeiffer testified that Zarp’s facial pain was caused 
by classic migraine headache. At the conclusion of the trial, the 
jury returned a verdict for Duff. Zarp’s motion for a new trial 
was overruled, and this appeal followed. 

Zarp assigns as error the trial court’s admission of Pfeiffer’s 
testimony, based on the failure to list him as an expert witness 
prior to trial, and the trial court’s overruling of the motion for 
new trial based on the admission of Pfeiffer’s testimony. 

The Nebraska discovery rules have been formulated to assist 
in pretrial preparation and “to make the task of the trier of fact 
more manageable by means of an orderly presentation of 
complex issues of fact.” Norquay v. Union Pacific Railroad, 
225 Neb. 527, 537, 407 N.W.2d 146, 153 (1987). Under Neb. Ct. 
R. of Discovery 26(e)(1)(B) (rev. 1989), 

there is an explicit duty seasonably to supplement a 
response to a request for discovery [such as a response to 
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an interrogatory] directed toward identity of an expert 
witness expected to be called at trial, the subject matter of 
expected testimony from such expert, and the substance of 
the expert witness’ expected testimony. 

Norquay, supra at 537, 407 N.W.2d at 154. 

However, in Norquay we also held: 

When a party has failed to respond, or respond 
properly, to an interrogatory authorized by Rule 
26(b)(4)(A)(1), or has failed to make supplemental 
responses required under Rule 26(e)(1)(B) . . . and such 
noncomplying party calls an expert witness to offer 
testimony within the scope of the interrogatory in 
question, the adverse party must object to a previously 
unidentified expert witness’ testifying in general or object 
to testimony of an expert witness testifying about a 
previously undisclosed but discoverable matter sought to 
be disclosed by the interrogatory in question. If the court, 
over objection, allows such expert witness to testify, 
notwithstanding nondisclosure before trial, when 
appropriate the adverse party must move to strike the 
expert witness’ testimony, request a continuance to give 
the surprised adversary an opportunity to investigate 
further and secure rebuttal evidence, or, under certain 
circumstances, move for a mistrial. 

(Emphasis supplied.) Norquay, supra at 541-42, 407 N.W.2d at 
156. 

In the present case, Zarp’s counsel made no objection at trial 
to the admission of Pfeiffer’s testimony. Counsel now argues 
that the objection and ruling earlier in the day would have made 
any objection during Pfeiffer’s testimony at trial “superfluous 
and of no effect.” Brief for appellant at 19. That is not the case. 
As we reiterated in Norquay, “ ‘Failure to make a timely 
objection or motion to strike will ordinarily bar a party from 
later claiming error in the admission of testimony. ” Norquay, 
supra at 542, 407 N.W.2d at 156, quoting State v. Archbold, 217 
Neb. 345, 350 N. W.2d 500 (1984). Zarp also failed to move fora 
continuance or to seek a mistrial. She cannot now complain 
about the admission of Pfeiffer’s testimony. 

We also note that it is within the trial court’s discretion to 


° 
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admit or exclude the testimony of an expert witness, and “[a] 
trial court’s ruling in receiving or excluding an expert’s opinion 
will be reversed only when there has been an abuse of 
discretion.” Fugisang v. Blue Cross, 235 Neb. 552, 554, 456 
N.W.2d 281, 283 (1990). 

We cannot say that the trial court abused its discretion in 
allowing Pfeiffer to testify in order to explain his report, 
already a part of the medical records which had been received 
into evidence. Zarp failed to object at trial, and we cannot 
correct the error now on appeal. The decision of the district 
court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. PATRICK J. GREEN, APPELLANT. 
470 N.W.2d 736 


Filed June7, 1991. No.90-454. 


1. Right to Counsel. If an indigent defendant is to be imprisoned upon conviction, 
he or she has a right to be represented by counsel at trial, regardless of whether 
the offense for which he or she may be imprisoned is classified as petty, 
misdemeanor, or felony. 

2. Right to Counsel: Waiver. An accused may waive his or her right to counsel when 
such waiver is made intelligently and understandingly, with knowledge of the 
right to counsel. 

3. Right to Counsel: Waiver: Proof. The State has the burden of establishing a 
valid waiver of a defendant’s sixth amendment right to counsel. 

4. Right to Counsel. A trial court should warn a defendant who has the right to 
counsel of the dangers and disadvantages of self-representation, but the warning 
is not required. 

. Once a defendant is informed of the right to retained or appointed 
counsel, there is no requirement that the court advise the defendant on each 
subsequent court appearance of that same right. 

6. Right to Counsel: Waiver. A knowing and intelligent waiver of the right to 
counsel can be inferred from conduct. 

. A defendant’s familiarity with the criminal justice system is an 
important factor in determining whether waiver of counsel was knowingly and 
intelligently made. 


10. 


12. 


13. 


18. 


19. 


20. 


STATE v. GREEN 329 
Cite as 238 Neb. 328 


Right to Counsel. A defendant may not utilize his or her right to counsel to 
manipulate or obstruct the orderly procedure in the court or to interfere with the 
fair administration of justice. 

Right to Counsel: Waiver. A waiver of counsel need not be prudent, just 
knowing and intelligent. 

Right to Counsel: Effectiveness of Counsel. A defendant who elects to represent 
himself cannot thereafter complain that the quality of his or her own defense 
amounted to a denial of effective assistance of counsel. 

. A defendant who chooses to represent himself or herself must 
accept the consequences of that election. 

Right to Counsel. A_ trial court may—even over a _ defendant’s 
objection—appoint standby counsel to aid the defendant if and when the 
accused requests help, and to be available to represent the defendant if 
termination of the defendant’s self-representation is necessary. 

. The appointment of standby counsel is left to the discretion of the trial 


court. 

Constitutional Law: Right to Counsel. A defendant does not have a 
constitutional right to receive personal instruction from the trial judge on 
courtroom procedure. Nor does the Constitution require judges to take over 
chores for a pro se defendant that would normally be attended to by trained 
counsel as a matter of course. 

Criminal Law: Right to Counsel: Effectiveness of Counsel. A criminal 
defendant who proceeds pro se is held to the same trial standard as if he or she 
were represented by counsel. A defendant may insist on representing himself or 
herself no matter how foolhardy that decision is, if made knowingly and 
intelligently, and once that decision is made, the defendant making that choice 
must accept the consequences of his or her election. 

Right to Counsel. It is not up to the trial court to conduct the defense of a pro se 
defendant. 

Convictions: Appeal and Error. In determining the sufficiency of the evidence to 
support a finding of guilt in a criminal case, this court does not resolve conflicts 
in the evidence, pass on the credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence. Those matters are for the finder of fact, 
whose findings must be sustained if, taking the view most favorable to the State, 
there is sufficient evidence to support them. 

Verdicts: Appeal and Error. On a claim of insufficiency of evidence, the 
Supreme Court will not set aside a guilty verdict in a criminal case where such 
verdict is supported by relevant evidence. Only where evidence lacks sufficient 
probative force as a matter of law may the Supreme Court set aside a guilty 
verdict as unsupported by evidence beyond a reasonable doubt. 

Drunk Driving: Words and Phrases. It is unlawful for any person to operate or 
be in the actual physical control of any motor vehicle while under the influence 
of alcoholic liquor. “Under the influence of alcoholic liquor” means after the 
ingestion of alcohol in an amount sufficient to impair to any appreciable degree 
the ability to operate a motor vehicle in a prudent and cautious manner. 

Drunk Driving: Evidence: Proof. Either a law enforcement officer’s 
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25. 


26. 


27. 


28. 


29. 
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observations of a defendant's intoxicated behavior or the defendant’s poor 
performance on field sobriety tests constitutes sufficient evidence to sustain a 
conviction of driving while under the influence of alcohotic liquor. 

Drunk Driving: Implied Consent: Police Officers and Sheriffs: Blood, Breath, 
and Urine Tests. Any law enforcement officer may require any person arrested 
for any offense arising out of acts alleged to have been committed while the 
person was driving a motor vehicle while under the influence of alcoholic liquor 
to submit to a chemical test of his or her blood, breath, or urine when the officer 
has reasonable grounds to believe that such person was driving a motor vehicle 
upon a public highway in this state while under the influence of alcoholic liquor. 
Implied Consent: Blood, Breath, and Urine Tests. Any person who refuses to 
submit to a chemical blood, breath, or urine test shall be guilty of a crime and, 
upon conviction thereof, shall be punished. 

_____... Arefusal to submit to a chemical test occurs within the meaning 
of the implied consent law when the licensee, after being asked to submit to a 
test, so conducts himself as to justify a reasonable person in the requesting 
offiger’s position in believing that the licensee understood that he was being 
asked to submit to a test and manifested an unwillingness to take it. 

. The only understanding required by the licensee is that he has 
been asked to take a test. It is not a defense that he does not understand the 
consequences of a refusal or is not able to make a reasoned judgment as to what 
course of action to take. 

Drunk Driving: Prior Convictions: Right to Counsel: Waiver: Proof. In order to 
prove a prior driving while under the influence of alcohol conviction for 
enhancement purposes, the State need show only that at the time of the prior 
conviction the defendant had counsel or knowingly, voluntarily, and intelligently 
waived the right to counsel. 

Prior Convictions: Right to Counsel: Waiver: Proof. The State establishes a 
prima facie case for proving a prior, counseled conviction by producing 
appropriate record evidence of a conviction which discloses that at a critical 
point in the proceedings—arraignment, trial, conviction, or sentencing—the 
defendant had either intelligently and voluntarily waived counsel or in fact was 
represented by counsel at one of those times. The defendant then has the burden 
of coming forward with evidence that in fact his prior conviction was 
uncounseled. 

Trial: Evidence: Prior Convictions: Appeat and Error. If a defendant fails to 
object to the admission in evidence of records of his or her prior convictions, 
error claimed with respect to the admission of that evidence is not preserved for 
appellate review. 

Trial: Appeal and Error. Absent plain error, when an issue is raised for the first 
time in the Supreme Court, it will be disregarded, as the court whose judgment is 
being reviewed cannot commit error regarding an issue never presented and 
submitted for disposition. 

Appeal and Error. The Supreme Court always reserves the right to note plain 
error which was not complained of at trial or on appeal but is plainly evident 
from the record, and which is of such nature that to leave it uncorrected would 
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cause a miscarriage of justice or result in damage to the integrity, reputation, or 
fairness of the judicial process. 

30. Prior Convictions: Right to Counsel: Waiver. A sufficiently complete checklist 
or other docket entry may be used to establish a valid waiver of counsel as to 
prior convictions for enhancement purposes. 


Appeal from the District Court for Platte County, JOHN C. 
WHITEHEAD, Judge, on appeal thereto from the County Court 
for Platte County, LYLE WINKLE, Judge. Judgment of District 
Court affirmed in part, and in part reversed and cause 
remanded with directions. 


James C. Stecker for appellant. 


Robert M. Spire, Attorney General, and Barry Waid for 
appellee. 


HAaAstinGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


FAHRNBRUCH, J. 

Patrick J. Green appeals his convictions for what is 
commonly called third-offense drunk driving and for third- 
offense refusing to submit to a test to determine his alcohol 
content. The violations were alleged to have occurred on March 
19, 1989. We affirm in part and in part reverse and remand with 
directions. 

Green was also charged in the county court for Platte County 
with refusal to submit to a preliminary breath test and with two 
counts of criminal mischief. However, the State dismissed one 
of the criminal mischief charges and the count for refusal to 
submit to a preliminary breath test. The jury found Green not 
guilty of the remaining criminal mischief charge. 

Green’s seven assignments of error consolidate to allege that 
the trial court erred in (1) finding that he had voluntarily, 
knowingly, and intelligently waived his right to counsel; (2) 
failing to appoint an attorney to serve him as standby counsel; 
(3) permitting him to introduce evidence of his prior 
misconduct; (4) finding that the evidence was sufficient to 
support his convictions; (5) finding that his prior convictions 
were valid for enhancement purposes; and (6) that his sentences 
were excessive. 


332 238 NEBRASKA REPORTS 


Green represented himself at all stages of the proceedings. 
Following presentation of the case to the jury on June 29 and 
30, 1989, Green was convicted of operating a motor vehicle 
while under the influence of alcoholic liquor and of refusal to 
submit to a chemical test of his blood, breath, or urine to 
determine alcohol content. 

After an enhancement hearing held on July 10, 1989, the trial 
court determined that Green had been convicted on at least two 
prior occasions of each of the offenses of which he was found 
guilty. Sentences were imposed on July 25, 1989. On each 
conviction, Green was sentenced to a 6-month term of 
imprisonment, the sentences to run consecutively, and fined 
$500, and he was ordered not to drive any motor vehicle for any 
purpose for 15 years and his driver’s license was revoked for the 
same period. The sentencing order was filed on July 27, 1989. 

Green timely appealed to the district court for Platte County, 
which affirmed the county court’s judgment. Green timely 
appealed to this court from the district court. Green was 
represented by counsel in both his appeal to the district court 
and his appeal to this court. 


1. WAIVER OF COUNSEL 

At a group arraignment on April 4, 1989, the county court 
for Platte County informed Green that he had the right to have 
an attorney represent him at all critical stages of the 
proceedings and that if his offense carried the possibility of 
imprisonment, he had the right to have a court-appointed 
attorney represent him at no expense if he could not afford an 
attorney. Green was further advised of certain other statutory 
and constitutional rights. The court individually informed 
Green of the nature of the charges and the possible penalties, 
including the enhanced penalties for third-offense operating a 
motor vehicle while under the influence of alcohol and for 
third-offense refusal to submit to a chemical test to determine 
the alcohol content in his blood, breath, or urine. Green advised 
the court that he understood the nature of the charges and the 
possible penalties. He told the court that he had sufficient funds 
to hire an attorney and requested a 2-week continuance so that 
he could determine whether to hire counsel or proceed on his 
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own. The court granted a continuance until April 18, at which 
time Green was to enter his pleas. 

When Green appeared before the county court on April 18, 
the court asked him if he had had an opportunity to speak with 
an attorney. Green said that he had spoken with a few attorneys 
in Platte County, but that “they were so wrapped up in this 
mysterious web that has been weaved in this local area, that I 
could not honestly with full faith, go in and give one of those 
people some of my lucre.” He requested another continuance so 
that he could drive to Lincoln or Omaha to hire an attorney. 
After the court remarked that 2 weeks seemed a sufficient 
period of time in which to hire a lawyer from Lincoln or 
Omaha, Green responded, “I have more in my life to do than 
worry about my court cases.” The court refused the 
continuance and entered pleas of not guilty for Green. At that 
point, Green stated, “1’m sure the Supreme Court will enjoy 
that.” At the conclusion of the hearing, the court told Green 
that if he had counsel, his attorney could attend a pretrial 
conference, or if he did not have counsel, he personally could 
attend the conference. 

On May 22, Green appeared pro se at the pretrial conference. 
Since Green had earlier requested a jury trial, the court 
scheduled Green’s trial for June 29. As stated, Green thereafter 
represented himself at all stages of the proceedings. 

In his first assignment of error, Green claims that at a 
minimum, a trial court must advise a defendant of the dangers 
and disadvantages of self-representation. Without this 
warning, Green contends, there can be no voluntary, 
intelligent, and knowing waiver of aright to counsel. 

The sixth amendment to the U.S. Constitution provides that 
“ijn all criminal prosecutions, the accused shall enjoy the right 
. .. to have the Assistance of Counsel for his defence.” If an 
indigent defendant is to be imprisoned upon conviction, he or 
she has aright to be represented by counsel at trial, regardless of 
whether the offense for which he or she may be imprisoned is 
classified as petty, misdemeanor, or felony. Argersinger v. 
Hamlin, 407 U.S. 25, 92S. Ct. 2006, 32 L. Ed. 2d 530 (1972). 
See, also, Neb. Rev. Stat. § 29-3902 (Cum. Supp. 1990) 
(statutory right to counsel for felony defendants and 
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-misdemeanants who may be punished by imprisonment). A 
criminal defendant may proceed pro se and forgo his or her 
right to counsel, but the waiver of that right must be made 
knowingly and intelligently. Faretta v. California, 422 U.S. 
806, 95 S. Ct. 2525, 45 L. Ed. 2d 562 (1975). Accord State v. 
Morford, 192 Neb. 412, 222 N.W.2d 117 (1974) (an accused 
may waive his or her right to counsel when such waiver is made 
intelligently and understandingly, with knowledge of the right 
to counsel). The State has the burden of establishing a valid 
waiver of a defendant’s sixth amendment right to counsel. 
Michigan v. Jackson, 475 U.S. 625, 106 S. Ct. 1404, 89 L. Ed. 
2d 631 (1986). In Brewer v. Williams, 430 U.S. 387, 97S. Ct. 
1232, 51 L. Ed. 2d 424 (1977), the Supreme Court cautioned 
that every reasonable presumption against waiver must be 
indulged. 

In Faretta, supra at 422 U.S. at 835, the Court explained: 
Although a defendant need not himself have the skill and 
experience of a lawyer in order competently and 
intelligently to choose self-representation, he should be 
made aware of the dangers and disadvantages of 
self-representation, so that the record will establish that 
“he knows what he is doing and his choice is made with his 
eyes open.” [Citation omitted.] 

While the Supreme Court has not laid down a hard-and-fast 
rule requiring a ritualized warning, a fair reading of Faretta, 
supra, leads to the conclusion that the Court strongly 
suggests that a defendant be warned of the pitfalls of 
self-representation. This conclusion is supported by the Court’s 
declaration in Patterson v. Illinois, 487 U.S. 285, 108 S. Ct. 
2389, 101 L. Ed. 2d 261 (1988), that the constitutional 
minimum for determining whether a waiver is knowing and 
intelligent is that the accused be made sufficiently aware of his 
right to have counsel present and of the possible consequences 
of a decision to forgo the aid of counsel. 

Not only does a warning protect a defendant’s constitutional 
rights, but it also serves a practical function. First, such a 
warning facilitates resolution of the conundrum with which 
trial courts are faced. An overprotective trial court which 
refuses to allow a defendant to jeopardize his or her own 
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defense by proceeding pro se risks violating the defendant’s 
right to self-representation as guaranteed by Faretta, supra. 
Conversely, a trial court that does not warn a defendant of the 
dangers of self-representation may be subject to an appeal on 
the ground that the waiver of counsel was not knowingly and 
intelligently made. A warning lessens the risk of reversible error 
on either of those grounds. Furthermore, a warning on the 
record would relieve an appellate court from searching through 
the entire record to determine whether the waiver was 
knowingly and intelligently made when the question could be 
answered by reference to a relatively short and simple colloquy 
on the record. See Meyer yv. Sargent, 854 F.2d 1110 (8th Cir. 
1988). 

That said, we disagree with Green that a formalistic litany is 
required to show a knowing and intelligent waiver of the right 
to counsel. Instead, we adopt a more flexible approach and 
hold that a trial court should warn a defendant who has the 
right to counsel of the dangers and disadvantages of 
self-representation, but that the warning is not required. See, 
e.g., Meyer, supra. As the following discussion demonstrates, it 
is nonsensical to reverse Green’s convictions because of the 
absence of an on-the-record warning when the record viewed as 
a whole demonstrates a knowing and intelligent waiver of his 
right to counsel. 

Green was apprised of his right to counsel and the right to 
court-appointed counsel in the case of indigency. The fact that 
Green was not later informed of his right at each proceeding is 
inconsequential. Once a defendant is informed of the right to 
retained or appointed counsel, there is no requirement that the 
court advise the defendant on each subsequent court 
appearance of that same right. State v. Dyke, 231 Neb. 621, 
437 N.W.2d 164 (1989); State v. Tharp, 224 Neb. 126, 395 
N.W.2d 762 (1986). It is further noted that a knowing and 
intelligent waiver of the right to counsel can be inferred from 
conduct. See State v. Tharp, supra (after a defendant has been 
advised of his right to counsel, his conduct in appearing without 
counsel may result in a waiver of counsel). Accord State v. 
Eichelberger, 227 Neb. 545, 418 N.W.2d 580 (1988). 

Green was no stranger to the judicial system, he having been 
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charged with and convicted of a number of offenses as reflected 
in the record and in State v. Green, 229 Neb. 493, 427 N.W.2d 
304 (1988) (where Green, before both a jury and this court, 
represented himself on charges basically identical to those 
presented in this appeal), and State v. Green, 236 Neb. 33, 458 
N.W.2d 472 (1990) (where Green, having been charged with 
driving on a suspended license and having voluntarily, 
understandingly, and intelligently waived his right to counsel 
after a full explanation of the consequences of pro se 
representation, represented himself not only at pretrial 
conference, but also at the jury trial itself). It has been held that 
a defendant’s familiarity with the criminal justice system is an 
important factor in determining whether waiver of counsel was 
knowingly and intelligently made. See, e.g., Meyer, supra; State 
v. Dungan, 149 Ariz. 357, 718 P.2d 1010 (1985); Burton v. 
State, 260 Ark. 688, 543 S.W.2d 760 (1976); People v. 
Morissette, 150 Il. App. 3d 431, 501 N.E.2d 781 (1986), appeal 
denied 114 Ml. 2d 554, 508 N.E.2d 733 (1987). In view of Green’s 
experience, a warning of the dangers and disadvantages of 
self-representation would have been a useless exercise. 

One other major factor leads to the conclusion that Green’s 
waiver of counsel was knowingly and intelligently made. A 
defendant may not utilize his or her right to counsel to 
manipulate or obstruct the orderly procedure in the court or to 
interfere with the fair administration of justice. State v. 
Denbeck, 219 Neb. 672, 365 N.W.2d 469 (1985). After the 
county court permitted Green 2 weeks to retain his own 
counsel, he appeared and made the unsupported claim that 
attorneys in Platte County were biased. As an explanation for 
not seeking an attorney from another area, Green said that he 
had better things to do with his time than worry about his court 
cases. When the county court refused yet another continuance 
so Green could seek counsel, Green suggested that this court 
might predicate error upon that refusal. From the described 
events, it can be inferred that Green was manipulating the 
system and obstructing the orderly progression of his case. He 
was afforded ample time to retain counsel, yet he freely chose to 
proceed on his own. 

Although Green may have made an unwise decision in 
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representing himself, that does not render his waiver of counsel 
invalid. A waiver of counsel need not be prudent, just knowing 
and intelligent. A defendant who elects to represent himself 
cannot thereafter complain that the quality of his or her own 
defense amounted to a denial of effective assistance of counsel. 
Faretta v. California, 422 U.S. 806, 95S. Ct. 2525, 45 L. Ed. 2d 
562 (1975). Accord State v. Rogers, 208 Neb. 464, 303 N.W.2d 
788 (1981) (a defendant who chooses to represent himself or 
herself must accept the consequences of that election). 

The county court was not clearly erroneous in finding 
Green’s waiver of counsel to be voluntary, knowing, and 
intelligent. See State v. Strickland, 209 Neb. 133, 306 N.W.2d 
600 (1981) (issue of whether waiver of counsel after defendant 
was “Mirandized” was made voluntarily, knowingly, and 
intelligently is reviewed under “clearly erroneous” standard). 
This assignment of error is meritless. 


I]. STANDBY COUNSEL 

Green next contends that even if the court finds that he 
voluntarily, knowingly, and intelligently waived his right to 
counsel, the trial court should have appointed standby counsel 
to ensure a fair trial. 

A trial court may—even over a defendant’s objection— 
appoint standby counsel to aid the defendant if and when the 
accused requests help, and to be available to represent the 
defendant if termination of the defendant’s self-representation 
is necessary. Faretta, supra. However, Faretta does not require 
a trial court to permit “hybrid representation.” McKaskle v. 
Wiggins, 465 U.S. 168, 104S. Ct. 944, 79 L. Ed. 2d 122 (1984). 

Green’s argument necessitates a determination of the proper 
review by this court of a trial court’s failure or refusal to 
appoint standby counsel. Permitting a pro se defendant 
standby counsel could well interfere with the orderly 
progression of the case. See, United States v. Kimmel, 672 F.2d 
720 (9th Cir. 1982) (inconvenience); Bowen v. State, 606 P.2d 
589 (Okla. Crim. App. 1980) (disorderly procedure). 
Furthermore, by appointing standby counsel, the trial court 
runs the risk of infringing on the defendant’s right to 
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self-representation. See, e.g., McKaskle, supra. The trial court 
is in the best position to gauge these considerations. For those 
reasons, the appointment of standby counsel is left to the 
discretion of the trial court. See People v. Mirenda, S57 N.Y.2d 
261, 442 N.E.2d 49, 455 N.Y.S.2d 752 (1982) (appointment of 
standby counsel is a subject for discretion of the trial judge, 
whose decision will not be disturbed absent an abuse of 
discretion). 

In this case, Green never requested standby counsel. See 
State v. Green, 236 Neb. 33, 458 N. W.2d 472 (1990) (request for 
appointment of standby counsel is an important factor in 
deciding whether court should have done so). In light of Green’s 
antagonism toward and his unsubstantiated distrust of the local 
bar and in light of his manipulative tactics, this appeal might 
well be based on interference with Green’s right to 
self-representation if the court had appointed standby counsel. 
Under the circumstances, the trial court did not abuse its 
discretion in failing to appoint standby counsel. 


II. INTRODUCTION OF EVIDENCE 
OF PRIOR MISCONDUCT 

During cross-examination of one of the witnesses during the 
State’s case in chief, and during his own case in chief, Green 
elicited testimony regarding a number of his prior arrests and 
contacts with Columbus police officers. Green contends that 
the trial court committed reversible error by not immediately 
conducting a hearing outside the presence of the jury pursuant 
to Neb. Rev. Stat. § 27-104(3) (Reissue 1989) to determine the 
admissibility of the evidence. 

Section 27-104(3) provides in relevant part, “Hearingson... 
preliminary matters shall be so conducted when the interests of 
justice require, or when an accused is a witness, if he so 
requests.” In this case, Green maintains that the interests of 
justice required the hearing. The record is devoid of any request 
by Green for such a hearing. 

Green claims in effect that the trial court had an obligation to 
save him from himself. In this regard, the U.S. Supreme Court 
has declared: “A defendant does not have a constitutional right 
to receive personal instruction from the trial judge on 
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courtroom procedure. Nor does the Constitution require 
judges to take over chores for a pro se defendant that would 
normally be attended to by trained counsel as a matter of 
course.” McKaskle v. Wiggins, supra at 465 U.S. at 183-84. 
This court has held that a criminal defendant who proceeds pro 
se is held to the same trial standard as if he or she were 
represented by counsel. State v. Spotted Elk, 227 Neb. 869, 420 
N.W.2d 707 (1988). We have further declared that a defendant 
may insist on representing himself or herself no matter how 
foolhardy that decision is, if made knowingly and intelligently, 
and once that decision is made, the defendant making that 
choice must accept the consequences of his or her election. State 
vy. Rogers, 208 Neb. 464, 303 N. W.2d 788 (1981). 

Green must accept the consequences of his election to 
proceed pro se. It is not up to the trial court to conduct the 
defense of a pro se defendant. A defendant’s rights guaranteed 
under Faretta v. California, 422 U.S. 806, 95S. Ct. 2525, 45 L. 
Ed. 2d 562 (1975), must be honored, even if in doing so, a court 
allows a defendant to do harm to himself or herself. The trial 
court did not abuse its discretion in failing sua sponte to holda 
hearing pursuant to § 27-104(3). See United States v. Odom, 
736 F.2d 104 (4th Cir. 1984) (trial court’s action under federal 
counterpart reviewed for abuse of discretion). This assignment 
of error is without merit. 


IV. SUFFICIENCY OF THE EVIDENCE 

In his next assignment of error, Green argues that the 
evidence was insufficient to sustain his convictions for 
operating a motor vehicle while under the influence of alcoholic 
liquor and for his refusal to submit to a chemical test to 
determine the alcohol content of his blood, breath, or urine. 

In determining the sufficiency of the evidence to support a 
finding of guilt in a criminal case, this court does not resolve 
conflicts in the evidence, pass on the credibility of witnesses, 
determine the plausibility of explanations, or weigh the 
evidence. State v. Lohman, 237 Neb. 503, 466 N.W.2d 534 
(1991). Those matters are for the finder of fact, whose findings 
must be sustained if, taking the view most favorable to the 
State, there is sufficient evidence to support them. Jd. 


340 238 NEBRASKA REPORTS 


“<““On a claim of insufficiency of evidence, the 
Supreme Court will not set aside a guilty verdict in a 
criminal case where such verdict is supported by relevant 
evidence. Only where evidence lacks sufficient probative 
force as a matter of law may the Supreme Court set aside a 
guilty verdict as unsupported by evidence beyond a 
reasonable doubt.” ’ [Citation omitted.]” 

State v. Cogswell, 237 Neb. 769, 771, 467 N.W.2d 680, 681-82 
(1991). 

Viewed in the light most favorable to the State, the record 
reflects the following: Officer Todd Thaliken, who at all 
relevant times was a Columbus, Nebraska, police officer, 
testified that on March 19, 1989, at approximately 6:16 p.m., 
he saw a yellow Thunderbird automobile traveling eastward on 
13th Street in Columbus at an estimated rate of speed of 60 
m.p.h. Thalken followed the vehicle with the intention of giving 
the driver a verbal warning for speeding. After Thalken pulled 
behind the Thunderbird at a stoplight, the driver of the 
Thunderbird began power braking the car and squealing its 
tires for approximately 5 seconds. At that time, Thalken saw 
the driver’s face in the rearview mirror of the Thunderbird and 
recognized him to be Green. 

After Thalken signaled Green to stop, Green exited the 
Thunderbird “at a very fast rate” and refused Thalken’s request 
to return to his own car. By the time Thalken got out of his 
vehicle, Green was at the side of the officer’s vehicle, yelling at 
him. Thalken testified that Green appeared to have been 
drinking alcohol, swayed as he walked, smelled of alcohol, and 
had a flushed face. At the time, Thalken had been a Columbus 
police officer for 18 months, had received training at the Law 
Enforcement Training Center at Grand Island, and had made 
several arrests of persons suspected to be under the influence of 
alcohol. An eyewitness who observed Thalken and Green from 
across the street testified that Green appeared to be drunk and 
was loudly babbling. When Thalken asked Green if he had been 
drinking, the defendant said that he would not give any 
incriminating information. Green would not provide his 
driver’s license, registration, proof of insurance, birth date, or 
name when the officer requested them. 
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Thalken asked Green to recite the alphabet, that being one of 
the field sobriety tests which the officer had been trained to 
administer. Thalken testified that Green “said, A B C and then 
he said — he started babbling — he said, is D before X or is R 
before Z and then he went on and just said a whole bunch of 
letters of the alphabet totally out of order with no direction to 
it.’ When Thalken asked Green to again recite the alphabet, the 
defendant recited it to p without error, stopped, and refused to 
go further. Green failed a second field sobriety test which 
Thalken referred to as the “finger touching test.” It was the 
officer’s opinion that Green was under the influence of alcohol 
to the point where his driving skills were impaired. When 
Thalken asked Green to put his hands behind his back so he 
could be handcuffed for his arrest, Green refused, started 
walking away, and called the officer names. Thalken and 
another police officer, who had arrived to render assistance, 
were required to forcefully place Green under arrest. 

As Green was being taken to the police station, he continued 
to berate Thalken. When Thalken attempted to take a picture 
of Green at the police station, Green unzipped his pants, pulled 
out his penis, and said, “[I]f you [want to] take a picture, take a 
picture of this.” Thalken testified that the odor of alcohol was 
present in the room in which Green was placed. A preliminary 
breath test advisement form was read to Green at the police 
station. During the entire time that the form was read to Green, 
he repeatedly yelled, “I don’t understand!” Green refused to 
take the preliminary breath test. 

Thalken read a chemical test implied consent form to Green. 
The form was offered and received in evidence and provides in 
substance that the person to whom it is read is under arrest for 
operating a motor vehicle while under the influence of alcoholic 
liquor; that he or she is being required to submit to a chemical 
test of his or her blood, breath, or urine to determine the 
person’s alcohol content; that he or she is subject to certain 
penalties for a refusal to submit to the test; and that if the 
advising officer directs that the test will be of the subject’s blood 
or urine, the arrestee may choose whether to have his or her 
blood or urine tested. While Thalken was reading the form to 
Green, the defendant again repeatedly shouted, “I don’t 
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understand!” When Thalken asked Green what parts he did not 
understand, Green kept stating, “I don’t understand!” After 
the officer requested Green to sign the form, he replied, “I’m 
not going to sign anything I don’t understand and I wouldn’t 
even admit that I do understand it.” Green never submitted to a 
chemical test of his blood or urine and refused to sign the form. 
Green was then placed in a holding cell, whereupon he pulled 
down his pants and urinated on the floor in front of Officer 
Thalken. 


1. DRIVING WHILE UNDER THE INFLUENCE 

It is unlawful for any person to operate or be in the actual 
physical control of any motor vehicle while under the influence 
of alcoholic liquor. Neb. Rev. Stat. § 39-669.07(1) (Reissue 
1988). “ ‘As used in § 39-669.07, the phrase “under the 
influence of alcoholic liquor” means after the ingestion of 
alcohol in an amount sufficient to impair to any appreciable 
degree the ability to operate a motor vehicle in a prudent and 
cautious manner.’ [Citation omitted.]” State v. Tanner, 233 
Neb. 893, 895, 448 N.W.2d 586, 588 (1989). It is not necessary 
for a conviction for driving under the influence of alcoholic 
liquor that a sample of blood, breath, or urine show a certain 
concentration of alcohol in a defendant’s blood, breath, or 
urine, as those are alternate offenses under § 39-669.07. See, 
State v. Tatara, 230 Neb. 279, 430 N.W.2d 692 (1988); State v. 
Babcock, 227 Neb. 649, 419 N.W.2d 527 (1988). “Either a law 
enforcement officer’s observations of a defendant’s intoxicated 
behavior or the defendant’s poor performance on field sobriety 
tests constitutes sufficient evidence to sustain a conviction of 
driving while under the influence of alcoholic beverages. 
[Citations omitted.]” State v. Lichti, 219 Neb. 894, 897, 367 
N.W.2d 138, 141 (1985). 

Thalken, a trained and experienced police officer, observed 
Green driving at an excessive rate of speed and squealing his 
tires. The officer testified that Green smelled of alcohol, 
swayed as he walked, had a flushed face, exhibited extremely 
belligerent conduct, and failed two field sobriety tests. He 
further testified that in his opinion, Green was under the 
influence of alcohol to the point that his driving skills were 
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impaired. 

Green raises a number of points which go to the weight of the 
evidence. As we have said, this court does not reweigh the 
evidence. Those factual questions were for the jury, which 
resolved them adversely to Green. The evidence was sufficient 
for a jury to find beyond a reasonable doubt that Green was 
guilty of driving while under the influence of alcohol. 


2. REFUSAL TO SUBMIT TO A CHEMICAL TEST 

Any law enforcement officer . . . may require any 
person arrested for any offense arising out of acts alleged 
to have been committed while the person was driving ...a 
motor vehicle while under the influence of alcoholic liquor 
to submit to a chemical test of his or her blood, breath, or 
urine . . . when the officer has reasonable grounds to 
believe that such person was driving . . . a motor vehicle 
upon a public highway in this state while under the 
influence of alcoholic liquor. 

Neb. Rev. Stat. § 39-669.08(2) (Reissue 1988). Subsection (4) of 
§ 39-669.08 provides in substance that any person who refuses 
to submit to a chemical blood, breath, or urine test shall be 
guilty of a crime and, upon conviction thereof, shall be 
punished in the same manner as under § 39-669.07. 

Green contends that the evidence shows that because he 
claimed he did not understand that he was being requested to 
submit to a chemical test, Officer Thalken never requested that 
he submit to the test. Therefore, Green concludes, the evidence 
against him was insufficient to show that he refused to submit 
to achemical test. 

A refusal to submit to a chemical test occurs within the 
meaning of the implied consent law when the licensee, 
after being asked to submit to a test, so conducts himself 
as to justify a reasonable person in the requesting officer’s 
position in believing that the licensee understood that he 
was being asked to submit to a test and manifested an 
unwillingness to take it. [Citations omitted.] 

State v. Beerbohm, 229 Neb. 439, 445, 427 N.W.2d 75, 79 
(1988). As this court explained in Clontz v. Jensen, 227 Neb. 
191, 196, 416 N. W.2d 577, 580 (1987): “The only understanding 
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required by the licensee is that he has been asked to take a test. It 
is not a defense that he does not understand the consequences of 
a refusal or is not able to make a reasoned judgment as to what 
course of action to take.” 

As a matter of fact, Green is incorrect. Officer Thalken’s 
testimony shows that he read the implied consent form to Green 
and that Green was informed that he was required to submit to 
a chemical test of his blood, breath, or urine to determine the 
alcoholic content. Even assuming that Green did not hear the 
officer’s request to submit to the test, acceptance of Green’s 
argument would require this court to ignore common sense and 
permit absurdity to rule the day. One cannot evade the effect of 
the law simply by repeatedly screaming that he or she does not 
understand. In fact, Green’s efforts during the reading of the 
form lead to just the opposite conclusion. The jury could 
reasonably have inferred that by attempting to drown out the 
reading of the implied consent form, Green hoped to escape 
taking the test and avoid the reach of §§ 39-669.07 and 
39-669.08. This inference presupposes that Green knew exactly 
what he was doing and understood what was being asked of 
him. The evidence was sufficient to show that Green conducted 
himself in such a manner as to justify a reasonable person in 
Officer Thalken’s position in believing that Green understood 
that he was being asked to submit to a chemical test and 
manifested an unwillingness to take it. There was sufficient 
evidence for the jury to find beyond a reasonable doubt that 
Green refused to submit to a chemical test for alcohol content. 


V. USE OF PRIOR OFFENSES 
FOR ENHANCEMENT 

If one has been convicted in the previous 10 years of 
operating or being in actual physical control of any motor 
vehicle while under the influence of alcoholic liquor or drugs or 
of refusal to submit to a chemical test of his blood, breath, or 
urine for a determination of alcohol content, the convictions 
may be used to enhance the penalty for a current conviction for 
either of those offenses. §§ 39-669.07 and 39-669.08. 

Relying on 1980, 1984, and 1987 convictions, the State 
sought to enhance each of Green’s current convictions to third 
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offense. At an enhancement hearing held on July 10, 1989, the 
State offered the Platte County Court files from case No. 
84-261 and case No. 86-640. The county court required the 
State to make copies of the files and to substitute them for the 
originals. The copies of the files were received in evidence. 

In case No. 84-261, a jury in the county court for Platte 
County, on September 27, 1984, found Green guilty of driving 
while under the influence of alcoholic liquor and refusal to 
submit to a chemical test of blood, breath, or urine to determine 
alcohol content. A journal entry from that case discloses that at 
his arraignment, Green was informed of his right to counsel and 
right to court-appointed counsel if a possible penalty was 
imprisonment and if he was indigent. That entry further 
reflects that Green would secure his own counsel. Green stated 
at the enhancement hearing in the present case that he became 
dissatisfied with his attorney and decided to represent himself 
in case No. 84-261. 

Included in the file in case No. 84-261 was the file from case 
No. 79-3526. The file reveals that on January 22, 1980, Green 
pled, and the county court for Saunders County found him, 
guilty of driving while intoxicated. A journal entry from that 
file reflects that Green was informed of his rights and that 
Green stated that he did not wish to be represented by an 
attorney. The journal entry does specify the rights of which 
Green was informed. 

In case No. 86-640, a Platte County Court jury found Green 
guilty on January 28, 1987, of refusal to submit to a chemical 
test. A journal entry discloses that at his arraignment, Green 
appeared pro se and was advised of his right to an attorney and 
his right to have one appointed if he was indigent. The journal 
entry provided spaces wherein the court could indicate whether 
a defendant was asked if he or she wanted an attorney, had an 
attorney, had funds to hire an attorney, and was requesting 
court-appointed counsel. The spaces were left blank. Green 
requested a jury trial and chose to represent himself in that case. 
See State v. Green, 229 Neb. 493, 427 N. W.2d 304 (1988). 

“fIJn order to prove a prior driving while under the influence 
of alcohol conviction for enhancement purposes, the State need 
show only that at the time of the prior conviction the defendant 
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had counsel or knowingly, voluntarily, and intelligently waived 

the right to counsel. [Citations omitted.]” State v. Vanderkuur, 

235 Neb. 566, 567, 456N.W.2d 473, 474 (1990). 
“[T]he State establishes a prima facie case for proving a 
prior, counseled conviction by producing appropriate 
record evidence of a conviction which discloses that at a 
critical point in the proceedings—arraignment, trial, 
conviction, or sentencing—the defendant had either 
intelligently and voluntarily waived counsel or in fact was 
represented by counsel at one of those times. The 
defendant then has the burden of coming forward with 
evidence that in fact his prior conviction was 
uncounseled.” [Citation omitted.] 

State v. Dyke, 231 Neb. 621, 623, 437 N. W.2d 164, 166 (1989). 

Green contends that because there was not a valid waiver of 
counsel in any of the proceedings in which he was previously 
convicted, the prior convictions cannot be used for 
enhancement purposes. 

As a threshold matter, we first must determine whether we 
can reach the merits of Green’s argument. If a defendant fails to 
object to the admission in evidence of records of his or her prior 
convictions, error claimed with respect to the admission of that 
evidence is not preserved for appellate review. State v. Tonge, 
217 Neb. 747, 350 N.W.2d 571 (1984); State v. Penas, 200 Neb. 
387, 263 N.W.2d 835 (1978). Absent plain error, when an issue is 
raised for the first time in the Supreme Court, it will be 
disregarded, as the court whose judgment is being reviewed 
cannot commit error regarding an issue never presented and 
submitted for disposition. State v. Dixon, 237 Neb. 630, 467 
N.W.2d 397 (1991). However, the Supreme Court always 
reserves the right to note plain error which was not complained 
of at trial or on appeal but is plainly evident from the record, 
and which is of such nature that to leave it uncorrected would 
cause a miscarriage of justice or result in damage to the 
integrity, reputation, or fairness of the judicial process. Jn re 
Interest of G.G. , 237 Neb. 306, 465 N.W.2d 752 (1991). 

Only with respect to the 1984 conviction can it be said that 
Green raised the issue of waiver of counsel before the trial 
court. Nonetheless, it would constitute a miscarriage of justice 
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to allow Green’s penalty to be enhanced on the basis of prior, 
unconstitutional convictions. We find that the trial court 
committed plain error when it relied upon Green’s 1980 and 
1987 convictions to enhance the penalties in this case. 

With respect to the 1980 conviction in Saunders County 
Court, it cannot be said that Green’s waiver of counsel was 
knowing and intelligent. The record from that conviction fails 
to show that Green was even advised of his right to counsel or 
that an attorney would be appointed if he could not afford one. 
If one is unaware of his or her right to counsel, it follows that 
one cannot knowingly and intelligently waive that right. 

The 1987 conviction suffers from a similar infirmity. 
Although Green was advised in that case of his right to counsel, 
including court-appointed counsel, there is nothing to show 
that his waiver of counsel was knowingly and intelligently 
made. The State’s position seems to be that if one is informed of 
his or her right to counsel, a knowing and intelligent waiver may 
be inferred if he or she then appears pro se at trial. We reject that 
contention and reiterate that at a minimum, a sufficiently 
complete checklist or other docket entry may be used to 
establish a valid waiver of counsel as:‘to prior convictions for 
enhancement purposes. State v. Thompson, 224 Neb. 922, 402 
N.W.2d 271 (1987) (a checklist signed by a trial judge, which 
reflected that the defendant was advised of his right to counsel 
and waived that right, satisfied the State’s burden of proving 
conviction in question was a valid one for enhancement 
purposes). Accord State v. Foster, 224 Neb. 267, 398 N.W.2d 
101 (1986). The spaces provided for on the docket entry for 
waiver of counsel were left blank. Thus, the docket entry fails 
to show that there was any waiver of counsel. 

The 1984 convictions of driving while under the influence of 
alcoholic liquor and refusal to submit to a chemical test to 
determine alcoholic content present a different case. After 
being informed of his right to counsel, Green advised the court 
that he would secure his own counsel. At his enhancement 
hearing in this case, Green testified: 

[W]hen [name] was my attorney in 84-261, I . 
approached the Court and declared that [he] was 
incompetent. Judge Gerald Rouse said that my findings 


348 238 NEBRASKA REPORTS 


had no merit and he on his own considered [the lawyer] a 
very competent attorney. I had no recourse but to — 
Because of my financial status at the time, I was not going 
to be allowed another court appointed attorney, so I had 
no choice but to go pro se. 

From this, it is clear that Green was aware that he had the 
right to a court-appointed attorney, that another lawyer would 
not be appointed to represent him, and that he made a 
conscious decision to forgo the aid of court-appointed counsel. 
The record sufficiently demonstrates a knowing and intelligent 
waiver of counsel in the 1984 proceeding. Accordingly, only the 
1984 conviction may be used for enhancement purposes. 


VI. EXCESSIVE SENTENCES 

In his final assignment of error, Green contends that the 
court imposed excessive sentences and should have sentenced 
him to probation. In view of our conclusion in part V of this 
opinion that Green’s 1980 and 1987 convictions may not be used 
for enhancement purposes, the matter must be remanded for 
resentencing. Thus, there is no need to reach this assignment of 
error. 

The district court’s affirmance of the sentences is reversed. 
The cause is remanded to the district court with the directions 
that it vacate and set aside the county court’s sentences and 
remand the matter to that court for further proceedings 
pursuant to law. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. LARRY A. BRIGHT, APPELLANT. 
470 N.W.2d 181 


Filed June7,1991. No. 90-573 


1. Criminal Law: Directed Verdict. In a criminal case a court can direct a verdict 
only when (1) there is a complete failure of evidence to establish an essential 
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element of the crime charged, or (2) evidence is so doubtful in character, lacking 
probative value, that a finding of guilt based on such evidence cannot be 
sustained. 

2. Convictions: Appeal and Error. When reviewing the sufficiency of the evidence 
to support a conviction in a criminal prosecution, it is not the province of this 
court to resolve conflicts in the evidence, pass on the credibility of the witnesses, 
determine the plausibility of explanations, or weigh the evidence. These are all 
matters for the jury, and a conviction must be sustained if the evidence, viewed in 
the light most favorable to the State, is sufficient to support the conviction. 

3. Criminal Law: Intent: Words and Phrases. In the context of a criminal statute 
such as Neb. Rev. Stat. § 28-706 (Cum. Supp. 1988), “intentionally” means 
willfully or purposely, and not accidentally or involuntarily. 

4. Criminal Law: Intent. Intent may be inferred from the words or acts of the 
defendant and from the circumstances surrounding the incident. 

5. Criminal Law: Child Support: Intent: Juries. The determination of whether a 
defendant has the ability to pay child support in order to determine whether the 
failure to do so was intentional is a question of fact left to the jury. 

6. Criminal Law: Motions to Dismiss: Evidence. On a criminal defendant’s motion 
to dismiss the charges against him or her for insufficient evidence, the State is 
entitled to have all its relevant evidence accepted as true, the benefit of every 
inference reasonably drawn from the evidence, and every controverted fact 
resolved in its favor. 

7. Criminal Law: Confessions: Words and Phrases. In a confession an accused 
admits guilt of every material element of the crime charged, whereas in an 
admission an accused acknowledges some fact or circumstance in itself 
insufficient to constitute an acknowledgement of guilt, but tending to prove the 
ultimate fact of guilt. 

8. Sentences: Appeal and Error. A sentence that is within the statutory limits will 
not be disturbed on appeal absent an abuse of discretion. 

9. Sentences. In imposing a sentence, a sentencing judge should consider, among 
other things, the defendant’s age, mentality, education, experience, and social 
and cultural background, as well as his past criminal record or law-abiding 
conduct, the motivation for the offense, the nature of the offense, and the 
amount of violence involved in the commission of the crime. 


Appeal from the District Court for Hall County: Josepu D. 
MarrtIN, Judge. Affirmed. 


Gerard A. Piccolo, Hall County Public Defender, for 
appellant. 


Robert J. Cashoili, Deputy Hall County Attorney, for 
appellee. 


HastTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 
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Hastinos,C.J. 

Defendant, Larry A. Bright, appeals from guilty verdicts on 
two counts of criminal nonsupport of his minor children, 
pursuant to Neb. Rev. Stat. § 28-706(1) (Cum. Supp. 1988), 
and the concurrent sentences of | year’s imprisonment on each 
count. Defendant appeals, assigning as error the failure of the 
trial court to direct a verdict of not guilty at the close of the 
State’s case in chief and the excessiveness of the sentences. We 
affirm. 

Section 28-706(1) provides as follows: “Any person who 
intentionally fails, refuses, or neglects to provide proper 
support which he or she knows or reasonably should know he 
or she is legally obliged to provide to a spouse, minor child, 
minor stepchild, or other dependent commits criminal 
nonsupport.” 

The defendant and Christine (Bright) Peterson were married 
from 1971 to 1983. Two children were born of this marriage on 
August 7, 1971, and July 17, 1974. Pursuant to a decree of 
dissolution entered on May 11, 1983, defendant was ordered to 
pay child support in the amount of $125 per month per child 
until each child reached the age of 19 years. 

The information in this case was filed on November 9, 1989, 
alleging that from January | to June 23, 1989, the defendant 
intentionally failed, refused, or neglected to provide proper 
support to each of his children. 

The decree of dissolution noted that at the time of its entry, 
defendant was unable to be employed due to an asthmatic 
condition. From January 1 through March 16, 1989, the 
defendant paid $200 in child support. As of February 28, 1990, 
the defendant was in arrears on his child support obligation in 
the sum of $16,934.09. 

According to the testimony of Peterson, she had a telephone 
conversation with the defendant on about January 21, 1989. 
She was told by the defendant that he was working for Quick 
Courier Company out of Pennsylvania and he did not want to 
have to pay child support. He told her that he had supported the 
children for 12 years and that nowit was her turn. 

During phone calls in February of that same year, as testified 
to by Peterson, defendant acknowledged that he made about 
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$2,000 per month, but said that his living expenses were very 
high. 

Peterson also testified that there were additional telephone 
conversations, one in March, two in April, two in May, one in 
June, and two in July. Each time the issue of child support was 
discussed. Peterson asked that he at least pay something. 
Defendant’s reply was that Peterson should quit bothering him 
because he did not want to have to give up any of his income. He 
said he was not about to work just so she could get his money. 

Peterson’s husband, Robert, testified as to two or three 
phone conversations he had with the defendant in January 
1989, and one in March. The substance of those conversations 
was that defendant claimed he was not going to pay Peterson 
any money because he did not think he owed it. However, 
Peterson’s husband testified to another conversation in which 
he claimed that defendant said he was going to be able to get 
some money when a “buddy” of his sold some land in Arizona 
and that he, the defendant, would pay $3,000 on back child 
support so he could stay out of jail. 

In a criminal case a court can direct a verdict only when (1) 
there is a complete failure of evidence to establish an essential 
element of the crime charged, or (2) evidence is so doubtful in 
character, lacking probative value, that a finding of guilt based 
on such evidence cannot be sustained. State v. Valdez, 236 Neb. 
627, 463 N. W.2d 326 (1990). 

When reviewing the sufficiency of the evidence to support a 
conviction in a criminal prosecution, it is not the province of 
this court to resolve conflicts in the evidence, pass on the 
credibility of the witnesses, determine the plausibility of 
explanations, or weigh the evidence. These are all matters for 
the jury, and a conviction must be sustained if the evidence, 
viewed in the light most favorable to the State, is sufficient to 
support the conviction. State v. Lohman, 237 Neb. 503, 466 
N.W.2d 534 (1991). 

In the context of a criminal statute such as § 28-706, 
“intentionally” means willfully or purposely, and not 
accidentally or involuntarily. State v. Eichelberger, 227 Neb. 
545, 418 N.W.2d 580 (1988). Intent may be inferred from the 
words or acts of the defendant and from the circumstances 
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surrounding the incident. State v. Eichelberger, supra. The 
determination of whether a defendant has the ability to pay 
child support in order to determine whether the failure to do so 
was intentional is a question of fact left to the jury. See State v. 
Ejichelberger, supra. 

The evidence is unequivocal that the court had ordered the 
payment of child support and that defendant had failed to 
make the payments as required. Proof of defendant’s ability to 
work despite his asthmatic condition is evidenced by his work 
history from January through June 1989. The record discloses 
sufficient facts and circumstances from which a jury could 
infer that the defendant was capable of working during this 
period of time and that his refusal to pay child support was 
willful. 

On a criminal defendant’s motion to dismiss the charges 
against him or her for insufficient evidence, the State is entitled 
to have all its relevant evidence accepted as true, the benefit of 
every inference reasonably drawn from the evidence, and every 
controverted fact resolved in its favor. State v. Brown, 235 Neb. 
374, 455 N.W.2d 547 (1990). 

The defendant argues that a confession, standing alone, is 
insufficient to prove that a crime has been committed. See State 
v. Zaritz, 235 Neb. 599, 456 N. W.2d 479 (1990). In a confession 
an accused admits guilt of every material element of the crime 
charged, whereas in an admission an accused acknowledges 
some fact or circumstance in itself insufficient to constitute an 
acknowledgement of guilt, but tending to prove the ultimate 
fact of guilt. State v. Bodtke, 219 Neb. 504, 363 N.W.2d 917 
(1985). While the telephone conversations could be considered 
an admission of the defendant’s intent not to meet his child 
support obligations, it does not appear that the defendant 
admitted every material element of felony nonsupport and 
therefore that he made a confession. However, he did make 
certain admissions which could properly be considered by the 
jury along with all other facts and circumstances in the case. 

There is no merit to the defendant’s first assignment of error. 

A sentence that is within the statutory limits will not be 
disturbed on appeal absent an abuse of discretion. State v. 
Stephens, 237 Neb. 551, 466 N.W.2d 781 (1991). Each count of 
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which defendant was convicted is a Class IV felony, with a 
possible maximum sentence of 5 years’ imprisonment. 

In imposing a sentence, a sentencing judge should consider, 
among other things, the defendant’s age, mentality, education, 
experience, and social and cultural background, as well as his 
past criminal record or law-abiding conduct, the motivation for 
the offense, the nature of the offense, and the amount of 
violence involved in the commission of the crime. Séate v. 
Nevels, 235 Neb. 39, 453 N.W.2d 579 (1990). 

There is no evidence that the sentencing judge failed to take 
the specified factors into account in imposing the sentences. 
There was no abuse of discretion, and the judgment of the 
district court is affirmed. 

AFFIRMED. 


THOMAS REYNOLDS PorTER, JR., APPELLEE, V. TERESA MELINDA 
HUCKINS PERKINS, APPELLANT. 
470 N.W.2d 580 


Filed June 7, 1991. No. 90-666. 


Appeal from the District Court for Douglas County: Paut J. 
HICKMAN, Judge. Affirmed. 


Phillip G. Wright and Bonnie P. Harty for appellant. 


Michael F. Pistillo and Mark A. Steele, of Steier, Rogers & 
Pistillo, P.C., for appellee. 


HastTIncs, C.J., BoSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


HastTINGs, C.J. 

The original decree determining custody awarded the parties 
joint custody of the parties’ minor child, Thomas, with 
possession of the child placed with the mother, Teresa Melinda 
Huckins Perkins. On application of the father, Thomas 
Reynolds Porter, Jr., the decree was modified to provide the 
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care, custody, and control of the minor child be awarded to the 
father, subject to reasonable rights of visitation by the mother, 
and the court further ordered the mother to pay child support 
and the father to pay to the mother the amount of child support 
in arrears. 

When the custody of minor children is involved in a 
proceeding, the custody is determined by the fitness of each 
parent and the best interests of the children. See Applegate v. 
Applegate, 236 Neb. 418, 461 N.W.2d 419 (1990). We review the 
judgment of the trial court de novo on the record, see Codr v. 
Codr, ante p. 48, 469 N.W.2d 124 (1991), and, finding no 
abuse of discretion, affirm the judgment. 

AFFIRMED. 


WILLIAM O. WILLIAMS, PERSONAL REPRESENTATIVE OF THE 
ESTATE OF KARI L. WILLIAMS, DECEASED, APPELLEE, V. MONARCH 
TRANSPORTATION, INC., APPELLANT. 

470 N.W.2d751 


Filed June 14,1991. No. 88-1074. 


1. Verdicts: Appeal and Error. A verdict in a civil case will be upheld on appeal 
unless a jury's finding, necessary for the verdict, is clearly erroneous. 

2: : . A verdict in a civil case must be sustained if the evidence, viewed 
and construed most favorably to the prevailing party, is sufficient to support 
that verdict. 


. A verdict will not be set aside on appeal unless it is so clearly 
exorbitant as to indicate that it was the result of passion, prejudice, or mistake, 
or it is clear that the trier of fact disregarded the evidence or rules of law. 

4. Wrongful Death: Damages: Words and Phrases. A wrongful death plaintiff may 
only recover for a pecuniary loss, meaning a loss which has a money value. 

5. Wrongful Death: Damages. In an action for wrongful death of a child, 
recoverable damages include parental loss of the child’s society, comfort, and 
companionship. 

6. Wrongful Death: Damages: Juries. The law does not provide any positive, 
definite mathematical formula or legal rule by which a jury shall fix the amount 
of pecuniary loss which must be determined upon a consideration of the 
circumstances in each case. 

7. Wrongful Death: Damages: Words and Phrases. In an action for wrongful death 
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ofachild, “money value” of parental loss is not limited to, always equated with, 
or necessarily dependent on deprivation of the child’s monetary contribution 
toward parental! well-being. 
8. Wrongful Death: Damages. In a wrongful death action, damages are not 
recoverable for mental suffering or anguish, bereavement, or solace. 
Appeal from the District Court for Sarpy County: GEORGE 
A. THOMPSON, Judge. Affirmed. 


William J. Dunn and John W. Iliff, of Gross & Welch, P.C., 
for appellant. 


J. Michael Coffey, of Stave & Coffey, P.C., and, on brief, 
Donald W. Kleine, of Kleine Law Office, for appellee. 


HAstTINGs, C.J., WHITE, CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ., and CoLWELL, D.J., Retired. 


SHANAHAN, J. 

In the district court for Sarpy County, William O. Williams, 
personal representative of the estate of Kari L. Williams, 
brought a wrongful death action against Monarch 
Transportation, Inc., regarding a collision between an 
automobile driven by Kari L. Williams and a truck owned and 
operated by Monarch. The collision resulted in Kari’s 
hospitalization and eventual death on October 14, 1987. After 
Monarch admitted liability for the collision and Kari’s death, 
only the question of damages was submitted to the jury, which 
awarded $15,804.46 for Kari’s hospital and funeral expenses 
and $250,000 for pecuniary loss sustained by Kari’s next of kin. 

Monarch appeals and contends that the $250,000 verdict is 
contrary to law, unsustainable under the evidence, and the 
product of passion, prejudice, speculation, and sympathy. 

Kari, who died at age 24, was survived by her parents, Shirley 
Ann and William “Bill” Williams, who were near 50 years of 
age at the time of Kari’s death. Shirley Ann and Bill Williams 
have been married for 31 years, throughout which they have 
lived in Springfield, Nebraska. Both Shirley Ann and Bill 
Williams are employed. Kari had an older sister, two younger 
sisters, and an older brother. 

Until a year before her death, Kari had lived with her parents 
in their home, where the Williams children had grown up. As 
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the middle child in the family, Kari was the “mediator,” one 
who would always “smooth things over” when childhood 
quarrels developed. 

According to one of Kari’s junior high school teachers, Kari 
was “[vlery positive. She was a very bright, very upbeat, 
cheerful type of young lady, kind of a spark plug with a group, I 
guess. Always kind of kept the group happy and cheerful and 
doing positive and constructive things.” 

When Kari attended Platteview High School near 
Springfield, she also participated in volleyball, basketball, and 
track. Describing Kari’s involvement in those extracurricular 
activities, Robert Icenogle, a Platteview teacher, characterized 
Kari: “She gave her best. She would make any sacrifice that was 
needed or called for... .” Also, Icenogle noted that Kari was 
family oriented and frequently talked about her family’s 
activities. Icenogle observed that there was a “[v]Jery close 
relationship” between Kari and her parents, with whom she was 
“always very close, very supportive.” 

The day after she was graduated from high school, Kari 
began employment in the office of Timmerman Feedyards near 
Springfield, where she earned $19,000 annually. Gerald 
Timmerman, owner of the feedyard, described Kari as an 
“extraordinary” employee who displayed “[u]nlimited” 
potential and a combination of “a business manner and a very 
personal manner . . . a talent, you know, that God gives 
somebody, you don’t develop that.” According to Timmerman, 
“the only thing that ever meant more to [Kari] than her work 
and her friends was her family.” In Timmerman’s view, the 
Williams family was the “upmost first” priority in Kari’s life. 

About a year before her death, Kari arranged to rent a house 
from her brother, Mike. That house was located 1 mile from the 
home of Shirley Ann and Bill Williams. According to Mike, 
Kari felt it was time to leave the family home, but she wanted to 
live near her parents “so she could always stop in.” After Kari 
moved, she visited her parents almost daily, sometimes stopping 
by and saying “just checking on you,” but many times staying 
for dinner and late into the evening, or even overnight. In the 
words of Bill Williams, Kari was “[a]lways . . . in contact with 
you no matter what.” As Mike Williams recounted, “There 
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[were] a lot of times it still looked like [Kari] lived there.” 
According to Kari’s mother and father, they “saw her just as 
much after she was goneas [they] did while she lived there.” 

As far as family events were concerned, Kari was the “great 
organizer.” She cooked, set up tables, decorated, and cleaned 
her parents’ home for large holiday gatherings. When a family 
birthday was approaching, Kari always contacted each family 
member to remind them, or to tell them about a family 
celebration which had been planned. Kari “went a lot of places” 
with Shirley Ann and Bill Williams, including a vacation trip to 
Minnesota in the summer preceding Kari’s death. On weekends, 
according to Bill Williams: “It was a Sunday ritual . . . we [Kari 
and her parents] went to church every Sunday morning. After 
church, we go out and have breakfast together and that was just 
the way it was on Sunday mornings.” Kari and her mother 
shopped together almost every weekend and often had lunch 
together during the week. As Shirley Ann Williams expressed: 
“Kari lived at home as an adult probably more than the other 
girls .. . . 1 got to know her more on the basis of a friend. She 
became a friend as well as a daughter. She was probably my best 
friend.” Although Kari moved from the family home, she 
continued to help her parents with various tasks, such as 
gardening and preparation of family gatherings. Kari’s 
relationship with her parents never changed before her death. 
As Shirley Ann Williams expressed Kari’s relationship with her 
parents: “If you ever needed help with anything at all, all you 
had todo was call Kari.” 

Monarch did not cross-examine any witness who testified 
about Kari’s relationship with Shirley Ann and Bill Williams 
and her activities involving her parents. Monarch did not 
present any case in chief. 

The court correctly instructed the jury on the elements of 
damages recoverable in a Nebraska wrongful death action. The 
jury returned its verdict for $265,804.46, including $250,000 
for pecuniary loss sustained by Kari’s next of kin. 


STANDARD OF REVIEW 
A verdict in a civil case will be upheld on appeal unless a 
jury’s finding, necessary for the verdict, is clearly erroneous. 
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See, Chadron Energy Corp. v. First Nat. Bank, 236 Neb. 173, 
459 N.W.2d 718 (1990); Blanchette v. Keith Cty. Bank & Trust 
Co., 231 Neb. 628, 437 N.W.2d 488 (1989). 

“A verdict in a civil case must be sustained if the evidence, 
viewed and construed most favorably to the prevailing party, is 
sufficient to support that verdict.” Rahmig v. Mosley 
Machinery Co., 226 Neb. 423, 443, 412 N.W.2d 56, 70 (1987). 
As expressed in Rahmig: “A verdict will not be set aside on 
appeal unless it is so clearly exorbitant as to indicate that it was 
the result of passion, prejudice, or mistake, or it is clear that the 
trier of fact disregarded the evidence or rules of law.” 226 Neb. 
at 457, 412 N.W.2d at 78. 

[A] verdict may be set aside as excessive or inadequate 
when, and not unless, it is so excessive or inadequate as to 
be the result of passion, prejudice, mistake, or some other 
means not apparent in the record. If a verdict shocks the 
conscience, it necessarily follows that the verdict was the 
result of passion, prejudice, mistake, or some other means 
not apparent in the record. 
Crewdson v. Burlington Northern RR. Co., 234 Neb. 631, 643, 
452 N.W.2d 270, 280 (1990). Accord, Maloney v. Kaminski, 
220 Neb. 55, 368 N.W.2d 447 (1985); Brahatcek v. Millard 
School District, 202 Neb. 86, 273 N.W.2d 680 (1979); Caradori 
v. Fitch, 200 Neb. 186, 263 N.W.2d 649 (1978). See, also, Neb. 
Rev. Stat. § 25-1142 (Reissue 1989) (vacation of verdict for 
award of excessive damages given under the influence of 
passion or prejudice). 


WRONGFUL DEATH DAMAGES 

Concerning the amount of recovery in a wrongful death 
action, Neb. Rev. Stat. § 30-810 (Reissue 1989) in pertinent 
part provides: “The verdict or judgment should be for the 
amount of damages which the persons [widow, widower, or 
next of kin] in whose behalf the action is brought have 
sustained.” 

In Maloney v. Kaminski, 220 Neb. 55, 69, 368 N.W.2d 447, 
458 (1985), this court stated: “We have held that a wrongful 
death plaintiff may only recover for a pecuniary loss, meaning a 
loss which has a money value.” 
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In relation to “pecuniary loss” and “money value,” this 
court has consistently recognized that in an action for wrongful 
death of a child, recoverable damages include parental loss of 
the child’s society, comfort, and companionship. See, 
Crewdson, supra; Nelson v. Dolan, 230 Neb. 848, 434 N.W.2d 
25 (1989); Garvin v. Coover, 202 Neb. 582, 276 N.W.2d 225 
(1979); Selders vy. Armentrout, 190 Neb. 275, 207 N.W.2d 686 
(1973). See, also, Ballweg v. City of Springfield, 114 Ill. 2d 107, 
120, 499 N.E.2d 1373, 1379 (1986): “When children are 
wrongfully killed, the parents’ investment of money and in 
affection, guidance, security and love is destroyed. Society 
recognizes the destruction of that value, whether the child is a 
minor or an adult.” 

“The term ‘society’ embraces a broad range of mutual 
benefits each family member receives from the others’ 
continued existence, including love, affection, care, attention, 
companionship, comfort, and protection.” Sea-Land Services, 
Inc. v. Gaudet, 414 U.S. 573, 585, 94S. Ct. 806, 39 L. Ed. 249 
(1974) (wrongful death action). Accord, Singh v. Air Illinois, 
Inc., 165 Ill. App. 3d 923, 520 N.E.2d 852 (1988); 1 S. Speiser, 
Recovery for Wrongful Death § 3:49 (2d ed. 1975). “[T]here is 
a growing appreciation of the true value to the parent of the 
rewards which flow from the family relationship and are 
manifested in acts of material aid, comfort, and assistance 
.... Fussner v. Andert, 261 Minn. 347, 353, 113 N.W.2d 355, 


359 (1961). 
Quite obviously it is impossible to generalize on the 
extent to which persons . . . enjoy each other’s 


companionship and society. This is a highly personal 
relationship which must of necessity be decided on a 
case-by-case basis. When it relates to a parent and child, it 
depends on all the circumstances important in the lives of 
a particular parent and a particular child. 
(Emphasis in original.) Pagitt y. City of Keokuk, 206 N.W.2d 
700, 703 (Iowa 1973). 
In Wycko v. Gnodtke, 361 Mich. 331, 338-40, 105 N.W.2d 
118, 122-23 (1960), the Supreme Court of Michigan observed: 
What, then, is the pecuniary loss suffered because of 
the taking of the child’s life? It is the pecuniary value of the 
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life. ... 
. .. [AJn individual member of a family has a value to 
others as part of a functioning social and economic unit. 
This value is the value of mutual society and protection, in 
a word, companionship. The human companionship thus 
afforded has a definite, substantial, and ascertainable 
pecuniary value and its loss forms a part of the “value” of 
the life we seek to ascertain. 
Cf., Smith v City of Detroit, 388 Mich. 637, 202 N.W.2d 300 
(1972); Breckon v. Franklin Fuel Co., 383 Mich. 251, 174 
N.W.2d 836 (1970). 
Regarding the pecuniary loss requirement for wrongful 
death damages, this court noted that 
the word “pecuniary” is not to be construed in a strict 
sense, that it is difficult to determine its exact measure, 
and that the task of determining such must be left to the 
good judgment and ordinary common sense of the jurors. 
The law does not provide any positive, definite 
mathematical formula or legal rule by which a jury shall 
fix the amount of pecuniary loss; it must be determined 
upon a consideration of the circumstances of each case. 
[Citations omitted.] There is no requirement that there be 
evidence of the dollar value of companionship, 
counseling, or advice. It is a matter left to the sound 
discretion of the jury. 
Maloney v. Kaminski, 220 Neb. 55, 69-70, 368 N.W.2d 447, 458 
(1985). See, also, Garvin, supra (wrongful death damages are 
incapable of computation and are largely a matter for the jury); 
Selders v. Armentrout, 192 Neb. 291, 293, 220 N.W.2d 222, 224 
(1974) (damages in wrongful death cases are peculiarly for the 
jury to determine because of the numerous contingencies 
involved, and “[a]t best, the verdict can only be an 
approximation as no yardstick exists by which the correct 
answer can be found with exactness”). Thus, in an action for 
wrongful death of achild, “money value” of parental loss is not 
limited to, always equated with, or necessarily dependent on 
deprivation of the child’s monetary contribution toward 
parental well-being. 
According to one commentator, a wrongful death action is 
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“sui generis” and involves placing a monetary value on a 
human life; hence, determination of wrongful death damages, 
which may elude a precise mathematical calculation, is left toa 
jury, which “possesses discretion, and [which] is given wide 
latitude to exercise its sound judgment and good sense, aided by 
proper instructions from the court.” 2 S. Speiser, Recovery for 
Wrongful Death § 9:2 at 4 (2d ed. 1975). 

In a wrongful death action, damages are not recoverable for 
mental suffering or anguish, bereavement, or solace. Crewdson 
v. Burlington Northern RR. Co., 234 Neb. 631, 452 N.W.2d 
270 (1990); Nelson v. Dolan, 230 Neb. 848, 434 N.W.2d 25 
(1989); Garvin v. Coover, 202 Neb. 582, 276 N.W.2d 225 
(1979). Speiser reminds us of the difference between 
compensation for mental anguish, bereavement, or solace and 
compensation for loss of society, comfort, and companionship: 

When we speak of recovery for the beneficiaries’ 
mental anguish, we are primarily concerned, not with the 
benefits they have lost, but with the issue of compensating 
them for their harrowing experience resulting from the 
death of a loved one. . . . The fundamental question in this 
area of damages is what deleterious effect has the death, as 
such, had upon the claimants? In other areas of damage, 
we focus on more positive aspects of the injury such as 
what would the decedent, had he lived, have contributed 
in terms of support, assistance, training, comfort, 
consortium, etc. 

(Emphasis in original.) 1 S. Speiser, Recovery for Wrongful 
Death § 3:52 at 327 (2d ed. 1975). 


THE VERDICT 

Throughout its brief, Monarch emphasizes that nothing 
established Kari’s past monetary contribution to Shirley Ann 
and Bill Williams or indicated Kari’s prospective monetary 
contributions to her parents. Therefore, Monarch argues, the 
$250,000 verdict is excessive in this wrongful death action. 

However, there is no exact fiscal formula for determination 
of damages recoverable for loss of society, comfort, and 
companionship, a loss which is not subject to some strict 
accounting method based on monetary contributions, past or 
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prospective. Rather, “the society, care and attention of a 
deceased [family member] are ‘services’ having financial value 
which may be both measured and compensated.” 1 S. Speiser, 
supra, § 3:49 at 321. 

There is nothing to contradict or undermine the evidence of 
Kari’s relationship with her parents, Shirley Ann and Bill 
Williams, or Kari’s activities which were a source of society, 
comfort, and companionship for her parents. Given the history 
of an extraordinary young woman’s very remarkable 
relationship with her parents, the jury in this case obviously 
evaluated the future by the past and, accordingly, returned its 
verdict to compensate for the loss caused by Kari’s death. We 
conclude that the Williams verdict is supported by relevant 
evidence and cannot conclude that the verdict resulted from 
passion, prejudice, or mistake. Thus, we are unable to state that 
the Williams verdict is excessive under the circumstances. 

AFFIRMED. 

COLWELL, D.J., Retired, dissenting. 

I disagree with the majority on the issue of the amount of 
damages allowed by the jury for pecuniary loss; from the 
record the verdict for $250,000 was clearly wrong, being 
excessive, as it shocks the conscience. See Crewdson v. 
Burlington Northern RR. Co., 234 Neb. 631, 643, 452 N.W.2d 
270, 280 (1990): 

[A] verdict may be set aside as excessive or inadequate 
when, and not unless, it is so excessive or inadequate as to 
be the result of passion, prejudice, mistake, or some other 
means not apparent in the record. If a verdict shocks the 
conscience, it necessarily follows that the verdict was the 
result of passion, prejudice, mistake, or some other means 
not apparent in the record. 

Concerning the $250,000 verdict, the court’s instruction No. 
8 told the jury to reduce any damages allowed for loss of 
society, comfort, and companionship to their present cash 
value. There is nothing in the record showing how the jury 
followed that instruction. 

The issue presented here is whether or not the $250,000 jury 
verdict was excessive as it relates to the pecuniary loss of Kari’s 
society, comfort, and companionship, or, simply, how much 
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was that loss worth in money to the next of kin (parents). Such 
elements of loss are recoverable under Neb. Rev. Stat. § 30-810 
(Reissue 1989), which provides in part, “The verdict or 
judgment should be for the amount of damages which the 
persons in whose behalf the action is brought have sustained.” 
That statute does not require pecuniary loss; however, that 
element has been included by judicial interpretation. The 
statutory and judicial interpretation history of § 30-810 has 
been reviewed in such cases as Ensor v. Compton, 110 Neb. 
522, 194. N.W. 458 (1923), Selders vy. Armentrout, 190 Neb. 275, 
207 N.W.2d 686 (1973), Nelson v. Dolan, 230 Neb. 848, 434 
N.W.2d 25 (1989), and other cases, including the provision in 
Gen. Stat. ch. 15, § 2 (1873), that recovery shall be limited to 
$5,000. 
There are some definite limitations to the recovery for 
pecuniary loss in wrongful death cases. 
Nothing can be allowed on account of mental suffering or 
bereavement or as a solace on account of such death. ... 
[R]ecovery for loss of services and companionship by a 
surviving husband or wife can only be sustained where the 
evidence shows a reasonable probability that such services 
and companionship afforded the survivor was [sic] of 
such a character that it would be of advantage to such 
survivor, and that a disallowance thereof would cause a 
pecuniary loss to him or her. 
Ensor v. Compton, supra at 524, 194N.W. at 459. “This change 
. .. does not provide a wide open door to all sorts of claims for 
damages.” Jd. “[A] wrongful death plaintiff may only recover 
for a pecuniary loss, meaning a loss which has a money value.” 
Maloney v. Kaminski, 220 Neb. 55, 69, 368 N.W.2d 447, 458 
(1985); Garvin v. Coover, 202 Neb. 582, 276 N.W.2d 225 
(1979). Neb. Rev. Stat. § 25-1142(4) (Reissue 1989) provides 
that a new trial shall be granted if there are “excessive damages, 
appearing to have been given under the influence of passion or 
prejudice.” (See the “shock the conscience” rule above-quoted 
in Crewdson.) 
With the rule allowing recovery in wrongful death cases for 
pecuniary loss of society, comfort, and companionship for both 
minors (Se/ders) and adults (Garvin), the court has struggled in 
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a search for some basis or guideline to consider and evaluate 
verdicts and judgments on the issue of whether they are 
excessive or inadequate. The court has said: 

It is virtually impossible to “color match” cases in 
attempting to decide a given issue. .. . 

. .. [O]Jne common thread runs throughout all of those 
cases, namely, that damages in any wrongful death case 
are incapable of computation and are largely a matter for 
the jury. ...‘... ‘The amount to which a parent is entitled 
cannot be accurately determined because of the numerous 
contingencies involved. The amount being very 
problematical, it is peculiarly for the jury to determine, 
after hearing all the evidence bearing upon the situation, 
including the parent’s position in life, the physical and 
mental condition of the child, his surroundings and 
prospects, and any other matter that sheds light upon the 
subject. Members of juries generally have children of their 
own and have information as to the pecuniary value of 
children’s services and the expense involved in their care 
and education. A jury is peculiarly fitted to determine the 
loss sustained by a parent in such a case. At best, the 
verdict can only be an approximation as no yardstick 
exists by which the correct answer can be found with 
exactness.’ ...” 

Garvin v. Coover, supra at 586-87, 276 N.W.2d at 227. Later, in 
Maloney, supra at 69, 368 N.W.2d at 458, the court stated that 
the word “pecuniary” is not to be construed in a strict 
sense, that it is difficult to determine its exact measure, 
and that the task of determining such must be left to the 
good judgment and ordinary common sense of the jurors. 
The law does not provide any positive, definite 
mathematical formula or legal rule by which a jury shall 
fix the amount of pecuniary loss; it must be determined 
upon a consideration of the circumstances of each case. 
From the foregoing, the conclusion is inescapable that in 
wrongful death cases such as the case at bar there are few clear 
rules or guidelines for the fact finder in arriving at a 
verdict/judgment which can be examined along with the record 
when challenged as either excessive or inadequate. 
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Likewise in such cases, there are few clear guidelines or rules 
for the appellate court to follow in order to carry out its duty to 
provide justice to all parties, including (1), unless the jury is 
clearly wrong, the reviewing court will not interfere with the 
jury verdict, Garvin v. Coover, supra; (2) a new trial shall be 
granted “for excessive or inadequate damages as to be the result 
of passion or prejudice,” see Crewdson and § 25-1142 (this 
seldom factually appears in the record); (3) damages for mental 
suffering, bereavement, or solace are not recoverable (here 
again, there is seldom clear evidence in the record supporting 
these items); and (4) a verdict or judgment shall not be sustained 
if it shocks the conscience (again, there is no uniformity or 
color-matching process to equate the record with conscience). 

. Froma review of the cases, it is apparent no attempt has been 

made in Nebraska to achieve uniform assessment of pecuniary 
loss in wrongful death cases. In Garvin, supra, the court 
reviewed awards made in several prior cases and then affirmed 
a damages award of “none,” finding it was not inadequate. In 
Garvin the facts surrounding the life and death of the 
20-year-old single decedent were similar to those in the case at 
bar. Later, in Crewdson v. Burlington Northern RR. Co., 234 
Neb. 631, 452 N.W.2d 270 (1990), the court reversed and set 
aside a $510,000 verdict (as reduced to its present cash worth) as 
being excessive and shocking the conscience; the facts 
surrounding the life and death of the 21-year-old single male 
decedent were similar to those in the case at bar. From the 
foregoing, the most that can be deduced as to the issue of 
pecuniary loss is that “none” is acceptable and $510,000 is too 
much. 

The dilemma presented to the court in these wrongful death 
cases, absent a clear showing in the record that the damages 
award is excessive or inadequate as the result of passion, 
prejudice, mistake, or other means, is either for the court to 
approve the jury verdict on the theory that the assessment of 
pecuniary loss is for the jury to determine or, after examining 
the record, for the court to decide whether the verdict is 
excessive, as it shocks the conscience, for which decision there 
are no guidelines. 

It is undisputed in the case at bar that the decedent, Kari L. 
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Williams, age 24 years, prior to her death was a bright, 
considerate, dependable, and loving adult child who was 
devoted to her parents, William and Shirley Williams, and to 
her siblings; that her family regularly enjoyed Kari’s 
companionship; and that her family was rightfully proud of 
Kari’s industry and accomplishments. Kari had lived outside of 
the family home for about 1 year, and she intended to be 
married in the near future, when she would establish her own 
marital home and future. Her family had hoped and expected 
that their family relationships would continue. 

From this record, the majority apparently relied upon the 
sound discretion of the jury to compensate for the loss caused 
by Kari’s death by evaluating the future with the past, and the 
award of $250,000 was not found to be excessive, on the 
conclusion that the verdict was not a result of passion, 
prejudice, or mistake. 

The majority’s conclusion on this issue is a further erosion of 
the element of pecuniary loss in wrongful death cases and the 
rule, “A wrongful death plaintiff may only recover for a 
pecuniary loss, meaning a loss which has a money value.” See 
Maloney v. Kaminski, 220 Neb. 55, 368 N.W.2d 447 (1985). It 
brings into focus the dissent of Chief Justice White in Selders v. 
Armentrout, 190 Neb. 275, 207 N. W.2d 686 (1973), challenging 
the rule in that case extending the recovery in the wrongful 
death of a child to include loss of society, comfort, and 
companionship of the child. Chief Justice White argued that 
the rule permitted recovery for emotional reasons: 

In the hands of an imaginative lawyer, marshaling family 
albums and the testimony of sympathetic friends, and 
demonstratively organized and staged by a histrionic- 
minded lawyer, this court will undoubtedly be 
faced in the future with the almost impossible job of 
attempting to apply the generalized principles of 
excessiveness of a verdict to these judgments, which by 
their nature are an attempt to award money for a purely 
emotional loss conjectural, speculative in nature, and 
incapable of measurement or proof by any objective 
standard or related criteria. 
Id. at 282, 207 N. W.2d at 690. 
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From my review of the record, the jury verdict of $250,000 
for pecuniary loss was clearly wrong, being excessive, as it 
shocks the conscience, and, accordingly, it was the result of 
either passion, prejudice, mistake, or some other means not 
apparent from the record. The verdict should be reversed and 
the cause remanded for a new trial on plaintiff’s second cause of 
action on the issue of damages for pecuniary loss suffered by 
decedent’s next of kin. See Crewdson v. Burlington Northern 
RR. Co., supra. 

Lastly, I object to these majority citations as being contrary 
to existing Nebraska law: (1) “When children are wrongfully 
killed, the parents’ investment of money and in affection, 
guidance, security and love is destroyed. Society recognizes the 
destruction of that value, whether the child is a minor or an 
adult.” Ballweg v. City of Springfield, 114 Ill. 2d 107, 120, 499 
N.E.2d 1373, 1379 (1986). That language in the Illinois case was 
in support of the rule that under its wrongful death act, “there is 
a presumption of loss of society for an adult child.” Jd. 
Nebraska has no such presumption; rather, pecuniary loss is a 
fact question for the jury. (2) Although Nebraska recognizes the 
loss of society, comfort, and companionship of a deceased 
adult child as an element of damage, see Garvin v. Coover, 202 
Neb. 582, 276 N.W.2d 225 (1979), the majority attempts to 
extend and define this element by quoting from 1 S. Speiser, 
Recovery for Wrongful Death § 3:49 at 321 (2d ed. 1975): 
“(T]he society, care and attention of a deceased [family 
member] are ‘services’ having financial value which may be 
both measured and compensated.” (Emphasis supplied.) That 
rule is not in accord with Nebraska law. 
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JEANINE K. STUCZYNSKI, APPELLEE, V. JAMES E. STUCZYNSKI, 
APPELLANT. : 
471 N.W.2d 122 


Filed June 14, 1991. No. 89-081. 


1. Divorce: Appeal and Error. In appeals involving actions for dissolution of 
marriage, the Supreme Court’s review is de novo on the record to determine 
whether there has been an abuse of discretion by the trial judge, whose judgment 
will be upheld in the absence of an abuse of discretion. When the evidence is in 
conflict, the Supreme Court considers, and may give weight to, the fact that the 
trial judge heard and observed the witnesses and accepted one version of the 
facts rather than another. 

2. Child Support: Rules of the Supreme Court: Presumptions. Child support shall 
be established in accordance with the Nebraska Child Support Guidelines unless 
the court finds that one or both parties have produced sufficient evidence to 
rebut the presumption that the application of the guidelines will result in a fair 
and equitable child support order. 

3. Property Division: Alimony. When dissolution of a marriage is decreed, the 
court may order payment of such alimony by one party to the other and division 
of property as may be reasonable, having regard for the circumstances of the 
parties, duration of the marriage, a history of the contributions to the marriage 
by each party, including contributions to the care and education of the children, 
and interruption of personal careers or educational opportunities, and the 
ability of the supported party to engage in gainful employment without 
interfering with the interests of any minor children in the custody of such party. 

4. Alimony. The purpose of alimony is to provide for the continued maintenance or 
support of one party by the other when the relative economic circumstances and 
the other criteria enumerated in Neb. Rev. Stat. § 42-365 (Reissue 1988) make it 
appropriate. 

. In determining whether alimony should be awarded, in what amount, 

and over what period of time, the ultimate criterion is one of reasonableness. 

The court should consider what effect, if any, the marriage has had upon the 

ability of the supported spouse, if any, to secure employment in the future and 

should consider the earning capacity of the supporting spouse. 


Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Affirmed as modified. 


John W. Kocourek, of Peterson Law Offices, for appellant. 


Paul R. Elofson, of Abrahams, Kaslow & Cassman, for 
appellee. 


HAsTINGs, C.J., WHITE, CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ., and CoLWELL, D.J., Retired. 
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GRANT, J. 

This is an action for dissolution of marriage. The parties 
agreed on a property settlement regarding the disposition of 
most of their marital assets and the debts accumulated during 
the marriage. They further agreed that custody of their two 
minor sons should be awarded to petitioner-appellee wife 
subject to reasonable rights of visitation in respondent- 
appellant husband. The district court found that this 
agreement was fair and reasonable and incorporated the 
terms of the agreement into the decree. 

Pursuant to the property settlement agreement, the wife was 
awarded the marital home subject to the debt thereon. The 
house is to be sold upon the wife’s remarriage or when the 
youngest child reaches majority. After the residence is sold, the 
husband will receive $11,250, which was agreed to be his equity 
interest in the real estate and personal property. The parties 
allocated their personal property, divided the husband’s 
pension, and awarded each party a vehicle subject to the debt 
thereon. The husband agreed to liquidate certain cash value life 
insurance policies to provide a fund to discharge several 
thousand dollars of outstanding debt of the parties. The 
remainder was divided one-half to each. 

The only issue not settled by the agreement of the parties was 
with regard to the amounts of alimony and child support. The 
district court ordered the husband to pay alimony of $350 per 
month for a period of 7 years and child support of $350 per 
month per child. The husband has appealed and assigns 12 
errors, which may be summarized as contentions that the trial 
court erred in (1) “[t]aking into consideration Respondent’s 
second job in making its award of alimony and child support” 
and (2) “[fJailing to take into consideration the earning capacity 
of the petitioner which should be based upon a 40 hour work 
week, and not the 32 hours she was actually employed.” 

In connection with the first summarized assignment, two 
issues must be decided in our review. The first is the issue of 
considering the earnings of the second job the husband works. 
The second issue is implicit in the presentations of both parties. 
The husband, in his evidence on the issue of support, assumes 
that only his basic salary, not including overtime wages, should 
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be considered his total earnings. The wife, on the same issue, 
wants to include in the husband’s total earnings the entire 
amount of overtime earned by the husband in 1987, which was 
the last full year of earnings before the trial in September 1988. 
We determine those two issues herein and modify the judgment 
of the trial court with regard to the husband’s first summarized 
assignment of error. We affirm the judgment of the trial court 
on the second assignment. The remainder of the specific 
assignments of error need not be specifically addressed, with 
the exception that we note appellant is in error when he states 
that he “timely” filed his “Motion to Reconsider and Motion 
for Specific Findings of Fact and Conclusions of Law... .” 
Brief for appellant at 4. We have considered the motion to 
reconsider as a motion for new trial. In a case tried to the court 
without a jury, a motion for specific findings of fact pursuant 
to Neb. Rev. Stat. § 25-1127 (Reissue 1989) must be made 
before the final submission of the case to the court. State, ex rel. 
Sorensen, v. Mitchell Irrigation District, 129 Neb. 586, 262 
N.W. 543 (1935). Appellant’s assignment of error in this regard 
has no merit. 

In appeals involving actions for dissolution of marriage, the 
Supreme Court’s review is de novo on the record to determine 
whether there has been an abuse of discretion by the trial judge, 
whose judgment will be upheld in the absence of an abuse of 
discretion. When the evidence is in conflict, the Supreme Court 
considers, and may give weight to, the fact that the trial judge 
heard and observed the witnesses and accepted one version of 
the facts rather than another. LaBenz v. LaBenz, 237 Neb. 231, 
465 N.W.2d 726 (1991); Von Tersch v. Von Tersch, 235 Neb. 
263, 455 N.W.2d 130(1990). 

The record shows that the parties were married on February 
24, 1973. At the time of trial, the wife was 34 years old and the 
husband was 36 years old. Throughout the marriage, the 
husband was employed as a maintenance mechanic at 
ConAgra, Inc., and the wife worked as a homemaker. The 
couple’s sons were born on November 30, 1973, and November 
24, 1976. 

The husband left the home in the summer of 1987, but 
continued to support his family, contributing approximately 
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$1,600 per month to the wife for her and the children’s 
household expenses during the time between the filing of the 
petition herein and the trial. The petition for dissolution was 
filed on July 8, 1987, and the decree was entered on November 
28, 1988. The record before us does not set out any temporary 
support order. 

In the fall of 1987, the wife borrowed approximately $5,000 
in student loans, enrolled in a 9-month program at the Omaha 
College of Health Careers, and completed her medical assistant 
training in May 1988. In June 1988, she began working 32 hours 
per week at a doctor’s office, earning $5 per hour with no 
employment benefits. 

In November 1987, the husband secured a part-time position 
at Omaha Processors, Inc., in addition to his regular job at 
ConAgra. He testified that he generally worked 40 hours per 
week at ConAgra, plus 8 hours per month overtime at 
ConAgra, and worked 30 hours per week at Omaha Processors. 
The husband testified that he got the second job “[tJo take care 
of the responsibilities from the house that I just left and to 
enable Jeanine [petitioner] to acquire enployment or schooling 
to get employment.” The husband further testified that he did 
not want to continue working 70 hours per week. In 1987, the 
husband earned net wages of $27,796 (including a federal tax 
refund of $4,513) from ConAgra, and net wages of $1,774 from 
Omaha Processors. The court also considered evidence of the 
husband’s projected earnings for 1988 and the parties’ income 
tax returns for 1985, 1986, and 1987. 

Based on the foregoing, the district court found that 

the petitioner has the approximate take home pay of $515 
per month based upon her current employment of 
approximately 32 hours per week, with expenses of 
$1,500, including a student loan [payment] of 
approximately $100. The Court finds that the respondent 
has current net income of approximately $2,100, based 
upon employment from two positions, and that he has 
reasonable monthly expenses of approximately $880. 
(Emphasis supplied.) 

On appeal, the husband contends that the award of alimony 

and child support constituted an abuse of discretion because it 
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equals 75 percent of his income from ConAgra and the court 
based the award on his working 70 hours per week. Thus, he 
claims, he will be forced to work 70 hours per week for the next 
7 years and is “‘in effect reduced to a form of bondage or 
involuntary servitude to his former wife from which he cannot 
escape.” Brief for appellant at 13. 

We first consider appellant’s first summarized error, 
concerning his second job, and determine there is merit in the 
husband’s contention that the court should not have considered 
income from his second job in setting child support and 
alimony payments. In this connection, we agree with the 
holding in Naquin v. Naquin, 405 So. 2d 1171, 1172 (La. App. 
1981), where the court stated: 

The wife contends that the husband was obligated to 
work at a second job during his seven days off. We know 
of no jurisprudence requiring the party obligated to 
furnish child support to undertake two separate 
employments. We note that offshore work with seven days 
on and seven days off is considered a full time job. 

We hold a party obligated to furnish child support is not 
required to undertake two separate employments when the 
party has one full-time job. A spouse with a full-time job, 
which job also furnishes substantial overtime, may not be 
required to work at a second job to furnish child support. If the 
earnings in such a second job are included in the calculation of 
the amount of child support due from the worker, the next 
result is a court requirement that the worker continue 
indefinitely at these two jobs to satisfy the court order. 

It is true that the Nebraska Child Support Guidelines, 
effective October 1, 1987, and thus in effect at the time of the 
trial in this case, provided as a definition of “Total Monthly 
Income,” “This is income of both parties derived from ail 
sources ... .” (Emphasis in original.) Those guidelines were 
promulgated by this court, pursuant to the direction of Neb. 
Rev. Stat. § 42-364. 16 (Reissue 1988). That statute provides: 

The Supreme Court shall provide by court rule, as a 
rebuttable presumption, guidelines for the establishment 
of all child support obligations. Child support shall be 
established in accordance with such guidelines unless the 
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court finds that one or both parties have produced 
sufficient evidence to rebut the presumption that the 
application of the guidelines will result in a fair and 
equitable child support order. 

The child support guidelines thus set out a rebuttable 
presumption. We find that the strict application of the 
then-effective guidelines in this case did not result “in a fair and 
equitable child support order.” 

A problem sometimes before the trial courts and this court is 
the parent who will not work to capacity to properly provide for 
the parent’s children. That is not this case. The husband in this 
case apparently recognized his obligations and voluntarily took 
steps to meet those obligations. Apparently, he contributed 
$1,600 per month to the support of the wife he had left and their 
children during the most stressful time following his departure 
from the family. To satisfy the requirements of his family, he 
took a second job. He now says heis tired of working 70 hours a 
week. No worker should be required to work at such a rate for 
long periods of time, and it is not fair and equitable to require 
him to do so. Accordingly, we hold, in the case at issue, that the 
trial court abused its discretion in determining the husband’s 
net income “based upon employment from two positions.” 

We turn then to a de novo calculation of the proper amount 
of respondent’s income for the purpose of child support. The 
record shows that respondent typically worked more than 8 
hours per month overtime at ConAgra over the course of his 
employment, as indicated by his testimony and income tax 
records. The husband’s regular salary at ConAgra was $11.87 
per hour for 40 hours per week. Thus his annual basic salary 
was $24,689. In 1985, he earned $7,545 in overtime wages; in 
1986, $8,457; and in 1987, $10,743 in such overtime. At the trial 
herein, the husband offered his pay stub showing that by 
September 13, 1988, he had gross earnings of $21,251. That 
amount shows weekly earnings of $574, and therefore his 
estimated gross earnings in 1988 would be $29,848. This would 
mean that in 1988, the husband could reasonably be expected to 
earn $5,159 in overtime pay at ConAgra. 

In presenting her figures as to the husband’s earnings, the 
wife assumes both the earnings from two jobs and that the 
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earnings from the husband’s ConAgra job would be equal to 
the husband’s 1987 earnings. That figure, as set out above, 
included $10,743 in overtime salary. In contrast, in calculating 
his 1988 ConAgra earnings the husband submitted evidence 
based only on his basic ConAgra wage of $24,689. 

Both parties choose to ignore the actual figures before them. 
Those figures, when extrapolated, show that in 1988 the 
husband could be expected to earn his basic salary plus $5,159 
in overtime wages. As aresult, the figures presented to the court 
on this issue were too high as presented by the wife and too low 
as presented by the husband. This difference may be the 
obvious result of the adversary system, but it might be noted 
that where numbers are concerned, a fair, impartial 
presentation may well be more effective than an adversarial 
approach. 

This leads us to consideration of the second issue before us: 
How is overtime to be treated in the calculation of income for 
the purposes of child support calculations? We believe it is 
appropriate to consider overtime wages in setting child support 
and alimony payments if the overtime is a regular part of the 
employment and the employee can actually expect to earn 
regularly a certain amount of income for working overtime. 
See, Lenz v. Wergin, 408 N.W.2d 873 (Minn. App. 1987); 
Strauch y. Strauch, 401 N.W.2d 444 (Minn. App. 1987); Jn re 
Marriage of Heinemann, 309 N.W.2d 151 (lowa App. 1981). A 
court’s findings regarding the employee’s level of income 
should not be based on the inclusion of income that is entirely 
speculative in nature and over which the employee has little or 
no control. In this case, the record shows that in 1988, the 
husband can reasonably expect to earn $5,159 annual overtime 
at ConAgra. Where the facts show that overtime in 1 year (1987 
in this case) is much higher than in a current year, the high 
earnings may not be used. Since respondent husband’s income 
may not include speculative income that the husband employee 
has no control over, it was an abuse of discretion for the trial 
court to consider the inapplicable high overtime income of 
1987. 

In our de novo review, we must reassess the husband’s 
contribution under the child support guidelines. We first note 
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that the wife’s projected income is understated in that the wife 
had had employment for only 13 weeks before the trial. During 
that brief time, she netted $1,674 as salary. The wife’s evidence 
showed that sum divided by 7 to determine her biweekly pay, 
which was then used to determine her net monthly salary of 
$514. This figure is not correct. To determine biweekly wages 
over a 13-week period, the total should be divided by 6.5. The 
correct amount is $554 per month. 

In calculating the husband’s amount due, we have followed 
the husband’s approach in exhibit 9, with the exception that we 
have used a total gross monthly income figure of $2,487 
(one-twelfth of husband’s projected income of $29,848, which 
amount includes $5,191 of overtime pay) rather than the $2,057 
(one-twelfth of husband’s basic annual salary, not counting 
overtime) used by the husband. We also used the tax deductions 
shown in the husband’s exhibit 9, since no other figures are 
presented to us. These calculations result in a net monthly 
income to the husband, from ConAgra only, of $1,905. Using 
the child support guideline formula, the husband’s share should 
be less than $600. 

The husband testified he was willing to pay child support of 
$300 per month per child, but contends $350 per month per 
child is excessive. 

Since the husband volunteered to pay $600 per month total 
child support, and the child support guidelines, on the figures 
presented to us, indicate that his child support payments should 
be somewhat less than $600 per month, we modify the child 
support to $300 per month per child. The Nebraska Child 
Support Guidelines in effect at the time the decree herein was 
entered did not specifically provide for the situation in which 
more than one child was involved. In our de novo review, we 
apply paragraph H of the current guidelines and further modify 
the support order to provide that respondent shall pay $600 per 
month total support through November 30, 1992. Beginning 
December 1, 1992, or on whatever earlier date it is shown to the 
trial court that the older child has become emancipated, 
marries, or dies, the husband is ordered to pay $390 per month 
for support for the younger child until that child becomes 
emancipated, becomes self-supporting, marries, or dies, or 
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until further order of the court. 

Regarding the payment of alimony, Neb. Rev. Stat. § 42-365 
(Reissue 1988) provides: 

When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to the 
other and division of property as may be reasonable, 
having regard for the circumstances of the parties, 
duration of the marriage, a history of the contributions to 
the marriage by each party, including contributions to the 
care and education of the children, and interruption of 
personal careers or educational opportunities, and the 
ability of the supported party to engage in gainful 
employment without interfering with the interests of any 
minor children in the custody of such party. ... 

While the criteria for reaching a reasonable division of 
property and areasonable award of alimony may overlap, 
the two serve different purposes and are to be considered 
separately. . .. The purpose of alimony is to provide for 
the continued maintenance or support of one party by the 
other when the relative economic circumstances and the 
other criteria enumerated in this section make it 
appropriate. 

See, also, Ritz v. Ritz, 229 Neb. 859, 429 N.W.2d 707 (1988); 
Buche v. Buche, 228 Neb. 624, 423 N. W.2d 488 (1988). 

In Murrell v. Murrell, 232 Neb. 247, 252, 440 N.W.2d 237, 
241 (1989), we said that “[a] division of property and the 
awarding of alimony are not subject to a precise mathematical 
formula. Rather, an appropriate division of marital property 
and amount of alimony must turn on reasonableness and the 
circumstances of each particular case in light of the factors set 
forth in § 42-365.” In determining whether alimony should be 
awarded, in what amount, and over what period of time, the 
ultimate criterion is one of reasonableness. Jd. The court 
should consider what effect, if any, the marriage has had upon 
the ability of the supported spouse, if any, to secure 
employment in the future and should consider the earning 
capacity of the supporting spouse. 

In this case, the wife had graduated from high school and 
was 19 years old when the parties were married in 1973. At that 
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time, the parties agreed that the wife would remain at home and 
take care of the children, and she did so for 15 years. After the 
separation, petitioner borrowed $5,625, completed an 
educational program, and now works 32 hours a week as a 
medical assistant. She earns $5 per hour, receives no 
employment benefits, and is responsible for the day-to-day care 
of two children. 

The record shows that before the trial, the husband had 
worked hard, at two jobs, while his wife was attending school to 
help her obtain employment after she had been out of the job 
market along time. It appears that the trial court considered the 
income from the husband’s two jobs in setting the alimony at 
$350 per month. Under the circumstances, the district court 
abused its discretion in awarding alimony of $350 per month 
for a period of 7 years. We modify the alimony award to $300 
per month for 7 years. That amount satisfies the husband’s 
obligation in this regard. 

With regard to the husband’s contention that the trial court 
erred in determining the wife’s monthly contribution on the 
basis of 32 hours per week, rather than 40, we determine the 
trial court did not err in its order in this connection. As stated 
above, the wife had just returned to the job market after a long 
absence. She testified that the 32-hour job was all she could find 
at that time in the area she had trained for. She had only worked 
13 weeks at the time of trial, and she could hardly be expected to 
be more aggressive in searching for a better job in that length of 
time. The trial court did not err in this regard. 

We do not award attorney fees in this appeal. 

The judgment of the trial court, as modified herein, is 
affirmed. 

AFFIRMED AS MODIFIED. 
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CITY OF LINCOLN, NEBRASKA, A MUNICIPAL CORPORATION, 
APPELLEE, V.ABC Books, INC., A NEBRASKA CORPORATION, 
APPELLANT. 

470 N.W.2d 760 


Filed June 14,1991. No. 89-216. 


Equity: Appeal and Error. In an action in equity, this court reviews the record de 
novo, subject to the rule that where credible evidence is in conflict on material 
issues of fact, this court will consider the fact that the trial court observed the 
witnesses and accepted one version of the facts over another. 

Constitutional Law: Statutes: Due Process. When a legislative enactment is 
challenged on vagueness grounds, the issue is whether the two requirements of 
procedural due process are met: (1) adequate notice to citizens and (2) adequate 
Siannatde to prevent arbitrary enforcement. 

. Due process requires that an enactment supply (1) a 
person of ordinary intelligence a reasonable opportunity to know what is 
prohibited and (2) explicit standards for those who apply it. 

Constitutional Law. The criteria employed in evaluating language for vagueness 
embrace flexibility and reasonable breadth, rather than meticulous specificity or 
mathematical certainty. 

Appeal and Error. To be considered by the Supreme Court, an error must be 
assigned and discussed in the brief of one claiming that prejudicial error has 
occurred. 

Constitutional Law. Governmental action constitutes a prior restraint when it is 
directed to suppressing speech because of its content before the speech is 
communicated. 

. Protected first amendment speech may be subject to time, place, and 
manner restrictions if sufficiently justified and narrowly enough drawn. 

. The government may impose reasonable restrictions on the time, place, 
or manner of protected speech, provided (1) the restrictions are justified without 
reference to the content of the regulated speech, (2) they are narrowly tailored to 
serve a significant governmental interest, and (3) they leave open ample 
alternative channels for communication of the information. 

Constitutional Law: Ordinances. The inquiry for first amendment purposes is 
not concerned with economic impact; rather, it looks only to the effect of the 
ordinance upon freedom of expression. 

Ordinances: Nuisances. Where an ordinance is openly, publicly, repeatedly, 
continuously, persistently, and intentionally violated, a public nuisance is 
created. 

Equity: Injunction. A court of equity may properly afford injunctive relief 
where there has been a continuing and flagrant course of violations of the law, 
even though these acts may be subject to criminal prosecution. 

Injunction: Statutes: Public Health and Welfare: Nuisances. Although acts 
punishable by fine will not ordinarily be enjoined, this rule does not deny such a 
remedy in the prevention of public wrongs arising out of repeated violations of a 
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penalty statute which harmfully affects the interests of the public. This rule does 
not require that such acts create a nuisance, and injunction is properly used for 
the protection of public rights, property, or welfare, whether or not such acts 
violate a penalty statute and whether or not they constitute a nuisance. 


Appeal from the District Court for Lancaster County: 
WILLIAM D. BLUE, Judge. Affirmed. 


Douglas L. Kluender and K. Kristen Witter, of Healey, 
Wieland, Kluender, Atwood, Jacobs & Geier, for appellant. 


William F: Austin, Lincoln City Attorney, for appellee. 


HAsTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


BOSLAUGH, J. 

This appeal involves the constitutionality of a provision of 
the Lincoln Municipal Code, § 5.12.175 (created by ordinance 
No. 14335), governing the interior visibility of viewing booths 
in picture arcades. The defendant, ABC Books, Inc., appeals 
from the judgment granting a permanent injunction to the 
plaintiff, City of Lincoln, enjoining ABC Books from 
operating picture arcades in violation of the Lincoln Municipal 
Code. 

ABC Books is a Nebraska corporation which operates the 
Adult Book Store and Cinema X Theatre at 921 O Street in 
Lincoln, Nebraska. The premises include 33 coin-operated 
booths in which members of the public pay to view sexually 
explicit films or videos. All of the booths are “single person” 
booths, with a floor area approximately 3 by 3 feet. Each booth 
is enclosed, that is, each booth has a full-length door which 
closes and locks so that patrons can watch the sexually explicit 
movies behind closed doors. Patrons may view the movies in 
two types of booths. There are 20 coin-operated 8-millimeter 
film booths. In these, the movie is projected onto the inside of 
the booth door after the customer enters the booth and shuts 
the door. There are also 13 coin-operated video booths in which 
customers can view preprogrammed selections on television 
monitors. The television monitors are positioned on one side of 
the booth. 

On March 10, 1986, the Lincoln City Council enacted 
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ordinance No. 14335, amending chapter 5.12 of the Lincoln 
Municipal Code to define picture arcades and to regulate the 
operation of such picture arcades in the city. The relevant 
sections as amended by the ordinance read: 

5.12.010 Definitions... . 


The term “picture arcade” shall mean any place to 
which the public is admitted wherein one or more coin- or 
slug-operated or electrically, electronically, or 
mechanically controlled still or motion picture machines, 
projectors, or video cassettes are maintained for the 
purpose of showing still or motion pictures to five (5) or 
fewer persons per machine at any one time. 


5.12.175 Operation of picture arcade. ... 


(b) No person shall maintain any picture arcade unless 
the entire interior of such premises wherein the pictures 
are viewed is visible upon entrance to such premises. No 
partially or fully enclosed booths or partially or fully 
concealed booths shall be maintained. 

(c) No permittee, his or her employee, agent, partner, 
director, officer, stockholder, or manager of any picture 
arcade shall knowingly allow or permit any act of sexual 
intercourse, sodomy, oral copulation, or masturbation to 
be committed in the subject picture arcade, or knowingly 
permit or allow the subject picture arcade to be used as a 
place in which solicitations for sexual intercourse, 
sodomy, oral copulation, or masturbation openly occur. 

Lincoln Mun. Code §§ 5.12.010 and 5.12.175 (1986). 
Lincoln Mun. Code § 5.12.220 (1986) sets out the penalty for 
violations of the provisions of chapter 5.12: 
Any person upon whom a duty is placed by the provisions 
of this chapter who shall fail, neglect, or refuse to perform 
such duty, or who shall violate any of the provisions of this 
chapter shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be fined in any sum not to 
exceed one hundred dollars ($100.00) and shall stand 
committed to the city jail until such fine and costs of 
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prosecution are paid. 

The city alleges that the ordinance was passed as a response 
to complaints that sexual activity was occurring on the 
defendant’s premises. At a public hearing regarding the 
ordinance, the city’s chief of police, Dean Leitner, testified that 
sexual solicitations were occurring in and around the picture 
arcades of the premises. He explained that the booths have 
apertures which allow participants on either side of the wall to 
engage in sexual activity with one another. The booths, in 
effect, facilitate anonymous sexual activity. 

In spite of the ordinance’s promulgation on March 10, 1986, 
the defendant continues to operate its picture arcades in the 
same manner. The record reveals that the defendant has been 
convicted on three separate occasions for violating the 
ordinance, and yet the arcades continue to be operated with 
enclosed booths. At trial, police officers testified that the 
viewing booths located in the picture arcades remain fully 
enclosed and concealed with doors. Undercover officers 
testified that illicit sexual activities continue to occur on the 
defendant’s premises. Officers personally observed instances of 
masturbation, fondling, and solicitation of prostitution by 
patrons on the premises of the store. In addition, officers 
observed semen, dirty Kleenex, and condoms on the floors of 
the booths. In sum, the evidence indicates that sexual 
solicitations, assaults, and indecent exposures occur on a 
continual basis in and around the picture arcades. 

On appeal, the defendant contends that (1) § 5.12.175 
(ordinance No. 14335) is unconstitutional because it is (a) 
vague, (b) overbroad, or (c) a prior restraint upon freedom of 
expression; (2) the trial court erred in finding that the 
defendant’s fully enclosed booths constituted a nuisance and as 
such justified the issuance of an injunction; and (3) the trial 
court erred in failing to grant an injunction prohibiting the city 
clerk from refusing to issue mechanical amusement device 
permits to the defendant. 

This is an action in equity, and as such, in addressing the 
issues presented, this court reviews the record de novo, subject 
to the rule that where credible evidence is in conflict on material 
issues of fact, this court will consider the fact that the trial court 
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observed the witnesses and accepted one version of the facts 
over another. Sasich v. City of Omaha, 216 Neb. 864, 347 
N.W.2d 93 (1984); Grint v. Hart, 216 Neb. 406, 343 N.W.2d 921 
(1984). 


I. CONSTITUTIONALITY OF 
ORDINANCE NO. 14335 

In passing upon the constitutionality of an ordinance, this 
court begins with a presumption that the ordinance is valid; 
consequently, the burden is on the challenger to demonstrate 
the constitutional defect. City of Lincoln v. Bruce, 221 Neb. 61, 
375 N.W.2d 118 (1985); State v. Davison, 213 Neb. 173, 328 
N.W.2d 206 (1982). 


1. WHETHER THE ORDINANCE IS VAGUE 

ABC Books argues that the ordinance is impermissibly vague 
in violation of the Ist and 14th amendments to the U.S. 
Constitution. The portion of the ordinance of which ABC 
Books complains is found in § 5.12.175(b) of the code, which 
provides in part: “No person shall maintain any picture arcade 
unless the entire interior of such premises wherein the pictures 
are viewed is visible upon entrance to such premises. No 
partially or fully enclosed booths or partially or fully concealed 
booths shall be maintained.” 

When a legislative enactment is challenged on vagueness 
grounds, the issue is whether the two requirements of 
procedural due process are met: (1) adequate notice to citizens 
and (2) adequate standards to prevent arbitrary enforcement. 
Kolender v. Lawson, 461 U.S. 352, 103 S. Ct. 1855, 75 L. Ed. 
2d 903 (1983). See, also, Grayned v. City of Rockford, 408 U.S. 
104, 92S. Ct. 2294, 33 L. Ed. 2d 222 (1972); State v. Fellman, 
236 Neb. 850, 464 N.W.2d 181 (1991); State v. Monastero, 228 
Neb. 818, 424 N.W.2d 837 (1988). In other words, due process 
requires that an enactment supply (1) a “person. of ordinary 
intelligence a reasonable opportunity to know what is 
prohibited” and (2) “explicit standards for those who apply 
[it].” Grayned v. City of Rockford, supra at 408 U.S. at 108. 
The criteria employed in evaluating language for vagueness 
embrace “ ‘flexibility and reasonable breadth, rather than 
meticulous specificity’ ” or “mathematical certainty.” Grayned 
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v. City of Rockford, supra at 408 U.S. at 110. 

Here, although the ordinance might have been drafted with 
greater precision, there is nothing vague about the prohibition 
against fully enclosed booths like those maintained by ABC 
Books. We find the ordinance meets both due process 
requirements. The ordinance provides adequate notice to 
persons of ordinary intelligence regarding the conduct 
prohibited and provides adequate standards to law 
enforcement officials. See, Hoffman Estates v. Flipside, 
Hoffman Estates, 455 U.S. 489, 102 S. Ct. 1186, 71 L. Ed. 2d 
362 (1982); Connally v. General Const. Co. , 269 U.S. 385, 46S. 
Ct. 126, 70 L. Ed. 322 (1926). 


2. WHETHER THE ORDINANCE IS OVERBROAD 

ABC Books also challenges the constitutionality of the 
ordinance on overbreadth grounds; however, it fails to address 
that issue in its brief. See Neb. Ct. R. of Prac. 9D(1)d (rev. 
1989). To be considered by the Supreme Court, an error must be 
assigned and discussed in the brief of one claiming that 
prejudicial error has occurred. Federal Land Bank of Omaha v. 
Victor, 232 Neb. 351, 440 N.W.2d 667 (1989). Therefore, we do 
not consider the overbreadth error assigned by ABC Books. 


3. WHETHER THE ORDINANCE CREATES A SYSTEM OF PRIOR 
RESTRAINT 

ABC Books next contends that ordinance No. 14335 
constitutes an impermissible prior restraint on free speech. 
ABC Books argues that the ordinance constitutes a prior 
restraint because “without the physical separation ... of a 
booth,” it is “in effect, prevented from showing video movies.” 
Brief for appellant at 10. 

“ “Governmental action constitutes a prior restraint when it 
is directed to suppressing speech because of its content before 
the speech is communicated’ ” U.S. v. Kaun, 827 F.2d 1144, 
1150 (7th Cir. 1987) (quoting In re G. & A. Books, Inc., 770 E2d 
288 (2d Cir. 1985), cert. denied, M. J. M. Exhibitors, Inc. v. 
Stern, 475 U.S. 1015, 106 S. Ct. 1195, 89 L. Ed. 2d 310 (1986)). 
In the present case, the Lincoln city ordinance does not restrict 
the viewing of any forms of entertainment or grant officials the 
discretion to suppress any speech based upon its content. 
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In Berg v. Health and Hosp. Corp. of Marion County, Ind., 
865 E2d 797 (7th Cir. 1989), The Health and Hospital 
Corporation of Marion County, Indiana, enacted an “open 
booth” ordinance designed to eliminate closed structures at 
picture arcades. Plaintiffs alleged the ordinance was an 
unconstitutional prior restraint on free speech. The U.S.Court 
of Appeals for the Seventh Circuit disagreed, holding that 
“ “t]he ordinance does not ban the viewing of films or other 
entertainment, but merely regulates the environment in which 
the viewing occurs.’ ” Jd. at 801. Here, the ordinance does not 
restrain ABC Books from selling to its patrons whatever books, 
films, videotapes, or other forms of entertainment it may wish, 
provided ABC Books complies with the ordinance. 
Consequently, as in Berg, there is simply no prior restraint of 
free speech. See, also, Postscript Enterprises v. City of 
Bridgeton, 905 F.2d 223 (8th Cir. 1990) (open booth ordinance is 
not an unconstitutional prior restraint on free speech); 
Broadway Books, Inc. v. Roberts, 642 F. Supp. 486 (E.D. Tenn. 
1986) (open booth requirement does not constitute prior 
restraint); Martinez v. State, 744 S.W.2d 224 (Tex. App. 1987) 
(municipal open booth ordinance does not operate as prior 
restraint on free speech). 


4. TIME, PLACE, AND MANNER RESTRICTION 

ABC Books also contends that the ordinance is 
unconstitutional as a time, place, and manner restriction 
because it is not tailored narrowly enough and does not further 
a significant governmental interest. 

The city’s ordinance does not limit its applicability to picture 
arcades where obscene movies are shown, nor does the city 
contend that the films or videos viewed therein are obscene. 
Therefore, this court assumes that the materials viewed in the 
booths are protected by the first amendment. The U.S. 
Supreme Court has long held that protected first amendment 
speech may be subject to time, place, and manner restrictions if 
sufficiently justified and narrowly enough drawn. Ward v. 
Rock Against Racism, 491 U.S. 781, 1098S. Ct. 2746, 105 L. Ed. 
2d 661 (1989); Clark v. Community for Creative Non-Violence, 
468 U.S. 288, 1048S. Ct. 3065, 82 L. Ed. 2d 221 (1984); Young v. 
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American Mini Theatres, 427 U.S. 50, 96S. Ct. 2440, 49 L. Ed. 
2d 310 (1976); United States v. O’Brien, 391 U.S. 367, 88S. Ct. 
1673, 20 L. Ed. 2d 672 (1968). 
In Ward v. Rock Against Racism, supra, the Supreme Court 
set out the appropriate standard for reviewing governmental 
regulations on the time, place, or manner of protected speech: 
[T]he government may impose reasonable restrictions on 
the time, place, or manner of protected speech, provided 
[1] the restrictions “are justified without reference to the 
content of the regulated speech, [2] that they are narrowly 
tailored to serve a significant governmental interest, and 
[3] that they leave open ample alternative channels for 
communication of the information.” 

491 U.S. at 791 (quoting Clark v. Community for Creative 

Non-Violence, supra). 

Under the time, place, and manner analysis, other courts 
have consistently upheld “viewing booth” ordinances as valid 
exercises of state police power. See, Doe v. City of Minneapolis, 
898 F.2d 612 (8th Cir. 1990); Berg v. Health and Hosp. Corp. of _ 
Marion County, Ind., supra; Wall Distributors, Inc. v. City of 
Newport News, Va., 782 F.2d 1165 (4th Cir. 1986); Ellwest 
Stereo Theatres, Inc. v. Wenner, 681 F.2d 1243 (9th Cir. 1982); 
Suburban Video, Inc. v. City of Delafield, 694 F Supp. 585 
(E.D. Wis. 1988); Broadway Books, Inc. v. Roberts, supra; 
EWAB Inc. v. City of Los Angeles, 97 Cal. App. 3d 179, 158 
Cal. Rptr. 579 (1979); Deluxe Theater v. City of San Diego, 175 
Cal. App. 3d 980, 221 Cal. Rptr. 100 (1985). Similarly, we find 
no constitutional infirmity in ordinance No. 14335. 

The first requirement of the Ward time, place, and manner 
test is easily met. The ordinance is indisputably content-neutral; 
it draws no distinction between the types of films or videos 
which might be viewed in the booths. Thus, the ordinance is 
unrelated to the content of the movies shown in the booths. 

The second element of the Ward test requires that the 
ordinance be narrowly tailored to serve a significant 
governmental interest. The narrow tailoring requirement is 
satisfied “ ‘so long asthe... regulation promotes a substantial 
government interest that would be achieved less effectively 
absent the regulation.’ ” Ward v. Rock Against Racism, supra 
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at 491 U.S. at 799 (quoting United States v. Albertini, 472 U.S. 
675, 105 S. Ct. 2897, 86 L. Ed. 2d 536 (1985)). The city has a 
significant interest in preventing the kind of unlawful conduct, 
as well as the health and safety problems, which regularly 
occurs in the enclosed booths on ABC Books’ premises. The 
evidence at trial showed that incidents of masturbation, 
fondling, and indecent exposure occur in the enclosed booths. 
Further, semen, dirty Kleenex, and condoms can be observed 
on the floors of the booths. The prohibition of such booths 
furthers the city’s interest in deterring and detecting the use of 
the premises for such unlawful activity. The city’s interest in 
deterring not only unlawful conduct, but conduct inimical to 
public health, decency, and order, would not be achieved as 
effectively without the ordinance, and thus the ordinance is 
narrowly tailored to serve a significant governmental interest. 

The third Ward requirement necessitates that the city show 
that the ordinance leaves “open ample alternative channels of 
communication” of sexually explicit material. This 
requirement is also easily met. The ordinance in no way 
prohibits or regulates the time or place for viewing the sexually 
explicit films or videos. It simply requires that no partially or 
fully enclosed or concealed booths can be maintained. ABC 
Books can provide and its patrons can watch, except in partially 
or fully enclosed or concealed booths, films or videos whenever 
and wherever they desire. The viewing public is in no way 
“denied access to the market or . . . unable to satisfy its appetite 
for sexually explicit fare.’ Young v. American Mini Theatres, 
427 U.S. 50, 62, 96S. Ct. 2440, 49 L. Ed. 2d 310 (1976). Thus, 
ample alternative channels for communicating sexually explicit 
films and videos are left open by the ordinance. 

Finally, ABC Books argues that the ordinance suppresses 
free speech because it would lose money by complying with the 
ordinance, and as a result, its film and video operation could 
close. In Young v. American Mini Theatres, supra, the Supreme 
Court upheld a zoning ordinance which forbade the owners of 
two adult theaters to exhibit adult movies at their current 
locations. Justice Powell noted that “[t]he constraints of the 
ordinance with respect to location may indeed create economic 
loss for some who are engaged in this business.” Jd. at 427 U.S. 
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at 78 (Powell, J., concurring). Justice Powell went on to state, 
“The inquiry for First Amendment purposes is not concerned 
with economic impact; rather, it looks only to the effect of this 
ordinance upon freedom of expression.” /d. Thus, the 
governmental interest in this ordinance does not relate to the 
suppression of free expression. 

In conclusion, under the Ward analysis, the city’s picture 
arcade ordinance is a valid manner restriction of speech under 
the first amendment. 


II. EVIDENCE WAS INSUFFICIENT TO 
SUPPORT ISSUANCE OF INJUNCTION 

Defendant ABC Books asserts the trial court erred (1) in 
finding defendant’s maintenance of fully enclosed booths 
constitutes a nuisance and (2) in granting the injunction. 

The City of Lincoln, a city of the primary class, possesses 
statutory authority to sue and suppress nuisances. See Neb. 
Rev. Stat. § 18-1720 (Reissue 1987). It may make ordinances, 
bylaws, rules, and regulations not inconsistent with state law 
for promoting public safety, morals, and welfare of its 
inhabitants. See Neb. Rev. Stat. § 15-263 (Reissue 1987). 

Lincoln Mun. Code § 9.48.010 (1979) provides in part: 

Any room, house, building, structure, or place, and 
any property kept and used in maintaining the same, 
where in violation of the ordinances of the City of Lincoln 
unlawful or illegal acts are committed is hereby declared to 
be a disorderly house and a public or common nuisance; 
such unlawful or illegal acts so committed in such 
disorderly house are hereby declared to be disorderly 
practices and a public or common nuisance... . 

In the present case, the evidence established that contrary to 
§ 5.12.175, defendant ABC Books continues to operate its 
picture arcades with fully enclosed booths. The City of Lincoln 
successfully prosecuted ABC Books on three separate 
occasions for violations of the ordinance; however, the 
convictions have not resulted in the removal of the fully 
enclosed booths. Furthermore, the evidence at trial established 
that illicit sexual activity regularly occurs in and around the 
enclosed booths. Undercover police officers personally 


388 238 NEBRASKA REPORTS 


observed instances of sexual solicitations, assaults, and 
indecent exposures on the premises of the defendant’s store. 


The city has an interest in seeing that the law is not 
continually violated. Where an ordinance is openly, publicly, 
repeatedly, continuously, persistently, and intentionally 
violated, a public nuisance is created. State, ex rel. Hunter, v. 
Omaha Motion Picture Exhibitors Ass’n, 133 Neb. 89, 274 
N.W. 397 (1937); State, ex rel. Hunter, vy. The Araho, 137 Neb. 
389, 289 N. W. 545 (1940). 


“ « “T A] court of equity may properly afford injunctive relief 
where there has been a continuing and flagrant course of 
violations of the . . . law even though these acts may be subject 
to criminal prosecution.” ’ ” State ex rel. Douglas v. Wiener, 
220 Neb. 502, 503, 370 N. W.2d 720, 722 (1985). See, also, State 
ex rel. Douglas v. Faith Baptist Church, 207 Neb. 802, 301 
N.W.2d 571 (1981); State ex rel. Meyer v. Weiner, 190 Neb. 30, 
205 N.W.2d 649 (1973); State v. Chicago & N. W. Ry. Co., 147 
Neb. 970, 25 N.W.2d 824 (1947). Furthermore, this court has 
previously stated: 


“We recognize the general rule that acts punishable by fine 
will not ordinarily be enjoined. But this rule does not have 
the force of denying such a remedy in the prevention of 
public wrongs arising out of repeated violations of a 
penalty statute which harmfully affects the interests of the 
public. And this rule does not require that such acts should 
create a nuisance. Injunction is properly used for the 
protection of public rights, property, or welfare, whether 
or not such acts violate a penalty statute and whether or 
not they constitute a nuisance.” 


State ex rel. Meyer v. Weiner, supra at 33, 205 N.W.2d at 651 
(quoting State v. Chicago & N. W. Ry. Co., supra). 


We find that ABC Books openly, publicly, repeatedly, 
continuously, persistently, and intentionally violated the city’s 
ordinance and that, therefore, its actions constituted a public 
nuisance. Consequently, the trial court properly enjoined ABC 
Books from continuing such violation. 
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III. CITY’S REFUSAL TO ISSUE 
MECHANICAL AMUSEMENT DEVICE PERMITS 

Under the Lincoln Municipal Code’s chapter 5.12, ABC 
Books is required to secure an annual permit from the city clerk 
in order to operate its mechanical amusement devices, i.e., 

picture arcades. The relevant sections of the chapter provide: 
5.12.020 Permit required. No person shall display for 
use Or permit to be used any [mechanical amusement 
device, e.g., picture arcade] without first securing a permit 

therefor and paying an occupation tax thereon.... 


5.12.160 Revocation of permit. If at any time any 
permittee, or a managing officer thereof, if the permittee 
is a corporation, firm, partnership, or association, or the 
person in charge of or managing the operation of such 
machines is not of good moral character, or is convicted of 
violating any of the provisions of this chapter or any laws 
against gambling, the city council may forthwith revoke 
such permit. 


5.12.190 Expiration of permit. Each permit shall expire 
on, and shall be renewed by, the thirty-first (31st) day of 
May following the date of issuance. 

Lincoln Mun. Code §§ 5.12.020, 5.12.160, and 5.12.190 
(1986). 

The record shows that in 1986 and the preceding years, ABC 
Books annually applied for and received permits to operate its 
picture arcades, that is, its fully enclosed video and 8-millimeter 
film booths. In 1987 and 1988, however, the city clerk refused to 
issue permits to ABC Books on grounds that ABC Books had 
been convicted of violating chapter 5.12 and remained in 
continuous violation thereof. When the city brought this action 
to have ABC Books permanently enjoined from operating its 
picture arcades in violation of chapter 5.12, ABC Books 
counterclaimed by requesting that the city clerk be enjoined 
from refusing to issue permits to ABC Books. The trial court 
denied ABC Books’ counterclaim. On appeal, ABC Books 
contends that the trial court erred in failing to issue an 
injunction against the city clerk. 
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The record shows that ABC Books was convicted three times 
in 1986 of violating the provisions of chapter 5.12. Further, the 
record shows that subsequent to its three convictions in 1986, 
ABC Books continued to operate its picture arcades in violation 
of chapter 5.12. Consequently, when ABC Books requested 
permits in 1987 and 1988, the city clerk refused to issue the 
permits. Under § 5.12.160, a single violation of chapter 5.12 
constitutes a ground for revoking a mechanical amusement 
device permit. The continuous violation of chapter 5.12 
constitutes a proper ground for refusing to issue an annual 
permit. Thus, the trial court properly denied injunctive relief to 
ABC Books. 

The judgment of the district court is in all respects affirmed. 

AFFIRMED. 


MAEE. MCCLYMONT, APPELLANT, V. LLOYD A. MORGAN, 
APPELLEE. 
470 N.W.2d 768 


Filed June 14,1991. No. 89-352. 


1. Directed Verdict. A directed verdict is proper only where reasonable minds 
cannot differ and can draw but one conclusion from the evidence. A trial court 
should direct a verdict as a matter of law only when the facts are conceded or 
undisputed. 

2. Verdicts: Juries: Appeal and Error. A jury verdict may not be set aside unless 
clearly wrong, and it is sufficient if there is any evidence presented to the jury 
from which it could find for the successful party. 

3. Jury Instructions: Proof: Appeal and Error. In order to establish as error the 
trial court’s refusal to give a requested instruction, an appellant is under a 
threefold burden to show that he or she was prejudiced by the court’s refusal, 
that the tendered instruction is a correct statement of the law, and that the 
instruction is applicable to the evidence in the case. 

4. Negligence: Jury Instructions. In the past it has been said that the sudden 
emergency doctrine may be invoked where (1) there exists a sudden emergency 
not of the actor’s own making, (2) alternative courses of action from which to 
choose are present, and (3) there is a need for instant decision. However, an 
instruction on such doctrine is nothing more than a specific statement of the 
general rule that the standard of care is that care a reasonably careful person 
would exercise under similar circumstances. The giving of a sudden emergency 
instruction singles out one aspect of the general standard of care and may give it, 
the doctrine of sudden emergency, undue emphasis and may unduly emphasize 
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one party’s argument regarding a certain part of the standard of care. 

5. Negligence: Jury Instructions: Case Overruled. As a general rule, the giving of 
an independent sudden emergency instruction is not warranted in a negligence 
action, and to the extent that Bedke v. Kucera, 200 Neb. 380, 263 N.W.2d 830 
(1978), holds otherwise, it is overruled. 


Appeal from the District Court for Kearney County: 
STEPHEN ILLINGWORTH, Judge. Affirmed. 


Daniel L. Lindstrom, of Jacobsen, Orr, Nelson, Wright & 
Harder, P.C., for appellant. 


Graten D. Beavers, of Knapp, Mues, Beavers & Luther, for 
appellee. 


HastTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


Hastings, C.J. 

Mae E. McClymont appeals from a jury verdict in the 
amount of $75,000 rendered in favor of Lloyd A. Morgan, the 
defendant, on his counterclaim. Plaintiff McClymont assigns 
as error generally the judgment in favor of defendant, the 
failure of the trial court to direct a verdict in favor of the 
plaintiff, and the failure to give plaintiff’s proposed instruction 
on the sudden emergency doctrine. We affirm. 

This lawsuit arose out of an automobile accident which 
occurred on March 1, 1987, on Highway 44 at its intersection 
with River Road one-half mile south of Kearney, in Kearney 
County. Highway 44 runs north and south. River Road comes 
from the west and makes a T-intersection with the highway. On 
the east side of the highway is a driveway. 

The plaintiff was driving her automobile north on the 
highway. The defendant was driving his vehicle south. 
According to the plaintiff, she observed the vehicle driven by 
Morgan suddenly swerve into her lane of travel with his left turn 
signal on. In an attempt to avoid an accident with Morgan, 
McClymont swerved her vehicle to the left, but was unable to 
avoid a collision. The vehicles collided near the center of the 
roadway, with the point of impact being approximately 6 inches 
west of the centerline in Morgan’s lane of travel. 

Also present at this intersection, heading south and in the 
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process of making a right-hand turn onto River Road, was a 
pickup truck towing a boat and driven by Dick Skiles. Morgan, 
who testified by way of deposition because of his illness, said 
that as he approached the Skiles truck, which was partially on 
the shoulder, he pulled his vehicle into the lane occupied by 
McClymont in order to pass the truck. He said that as he started 
to pass the truck and boat, the boat was sticking out from the 
shoulder onto the roadway approximately 2 feet. He admitted 
that he did not see the McClymont vehicle until he began 
crossing back into the southbound lane and that there was no 
reason why he could not have seen it earlier, and also 
acknowledged that he gave a left-hand turn signal as he passed 
the pickup and boat. 

Skiles, the driver of the pickup that was turning west onto 
River Road, testified that immediately prior to the accident he 
was approximately 150 yards from the intersection and he 
pulled onto the shoulder of the road. He said when the Morgan 
vehicle passed his pickup, his pickup and boat were completely 
on the shoulder of the road and the Morgan vehicle remained 
completely in the southbound lane. 

The passenger in the Skiles pickup, Larry Trompke, testified 
that he heard a car horn honk as they were on the shoulder of 
the road. Trompke saw the Morgan vehicle pass the pickup and 
saw the McClymont vehicle, which he thought to be making a 
left turn onto River Road before the collision. Trompke, like 
Skiles, testified that no portion of the Morgan vehicle went into 
the northbound lane as it was passing the pickup. 

The officer who investigated the accident testified that the 
point of impact was approximately 6 inches west of the 
centerline of the highway. 

Richard Large, a consulting engineer and accident 
reconstructionist, opined that the Morgan vehicle was totally in 
the northbound lane just prior to the time of impact for 
approximately six-tenths of a second. 

Generally, the plaintiff’s first three assignments of error can 
be summarized as claiming that the court erred in failing to 
grant her motions for directed verdict on her operative petition 
and on the counterclaim of the defendant, which motions were 
made at the close of all the evidence. 
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A directed verdict is proper only where reasonable minds 
cannot differ and can draw but one conclusion from the 
evidence. A trial court should direct a verdict as a matter of law 
only when the facts are conceded or undisputed. Youngs v. 
Potter, 237 Neb. 583, 467 N.W.2d 49 (1991). 

Suffice it to say, the evidence supported a conclusion that the 
accident occurred completely on the defendant’s side of the 
highway and that defendant never did cross the centerline. 
There was sufficient evidence to support the jury’s verdict. 

A jury verdict may not be set aside unless clearly wrong, and 
it is sufficient if there is any evidence presented to the jury from 
which it could find for the successful party. Youngs v. Potter, 
supra. 

We consider next the plaintiff’s claim that the court erred in 
refusing to give her requested instruction on sudden emergency. 
In order to establish as error the trial court’s refusal to give a 
requested instruction, an appellant is under a threefold burden 
to show that he or she was prejudiced by the court’s refusal, that 
the tendered instruction is a correct statement of the law, and 
that the instruction is applicable to the evidence in the case. 
Chadron Energy Corp. v. First Nat. Bank, 236 Neb. 173, 459 
N.W.2d 718 (1990). 

In the past, this court has held that where evidence is 
presented which could, if accepted by the jury, give rise to 
application of the sudden emergency rule, an instruction on 
that rule is proper. See Bedke v. Kucera, 200 Neb. 380, 263 
N.W.2d 830 (1978). 

The sudden emergency doctrine may be invoked where (1) 
there exists a sudden emergency not of the actor’s own making, 
(2) alternative courses of action from which to choose are 
present, and (3) there is a need for instant decision. Maloney v. 
Kaminski, 220 Neb. 55, 368 N. W.2d 447 (1985). 

The trial court found in this instance that it was not clear 
from the evidence presented that there was asudden emergency. 

However, we need not pursue that point. NJI2d 3.09 
recommends no instruction on sudden emergency should be 
given. The comments to NJI2d 3.09 suggest that such an 
instruction is nothing more than a specific statement of the 
general rule that the standard of care is that care a reasonably 
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careful person would exercise under similar circumstances. 
Those comments go on to explain that under such a general 
instruction relating to the standard of care, the circumstance of 
an emergency may be argued to the jury regardless of whether a 
specific instruction on sudden emergency is given. 

The problem with giving the sudden emergency instruction is 
that it singles out one aspect of the general standard of care and 
may give it, the doctrine of sudden emergency, undue emphasis 
and may unduly emphasize one party’s argument regarding a 
certain part of the standard of care. 

The jury was instructed that negligence is doing something 
which an ordinary, prudent person would not have done under 
similar circumstances, or failing to do something which an 
ordinary, prudent person would have done under similar 
circumstances, and that drivers are negligent if they do 
something a reasonably careful driver in the same situation 
would not have done or fail to do something a reasonably 
careful driver in the same situation would have done. All the 
jury instructions given must be read together, and if, taken as a 
whole, they correctly state the law, are not misleading, and 
adequately cover the issues supported by the pleadings and the 
evidence, there is no prejudicial error necessitating a reversal. 
Lantis v. City of Omaha, 237 Neb. 670, 467 N. W.2d 649 (1991). 

The jury instructions as a whole discussed the standard of 
care and were not misleading. The plaintiff was free to argue to 
the jury that an emergency situation existed which allowed the 
jury to assess plaintiff’s actions according to what the 
reasonably prudent person would have done under similar 
circumstances. 

The giving of an independent sudden emergency instruction 
is not warranted in a negligence action, and to the extent that 
Bedke v. Kucera, supra, holds to the contrary, it is overruled. 

The judgment of the district court was correct and is 
affirmed. 

AFFIRMED. 
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Nu-Dwarr FARMS, INC., A NEBRASKA CORPORATION, APPELLANT, 
v. STRATBUCKER FARMS, LTD., A NEBRASKA LIMITED PARTNERSHIP, 


ET AL., APPELLEES. 
470 N.W.2d 772 


Filed June 14,1991. No. 89-369. 


Summary Judgment. Summary judgment is proper when the pleadings, 
depositions, admissions, stipulations, and affidavits in the record show that 
there is no genuine issue as to any material fact or as to the ultimate inferences 
that may be drawn from any material fact and that the movant is, as a matter of 
law, entitled to judgment. 

Summary Judgment: Appeal and Error. When reviewing a motion for summary 
judgment, the Nebraska Supreme Court views the evidence in a light most 
favorable to the party opposing the motion and gives that party the benefit of all 
reasonable inferences deducible from that evidence. 

Summary Judgment: Final Orders: Appeal and Error. Although the denial of a 
motion for summary judgment is not a final order and thus is not appealable, 
when adverse parties have each moved for summary judgment and the trial 
court has sustained one of the motions, the reviewing court obtains jurisdiction 
over both of the motions and may determine the controversy which is the subject 
of those motions, making an order specifying the facts which appear without 
substantial controversy and directing such further proceedings as it deems just. 
Waters. A lower proprietor may defend his or her land against diffused surface 
waters, so long as that defense does not negligently or unnecessarily injure 
another, while an upper proprietor has a right to drain surface waters through a 
natural drainageway, and the flow of that drainageway cannot be arrested or 
interfered with to the injury of neighboring proprietors. 

Waters: Words and Phrases. Diffused surface waters are waters which appear 
upon the surface of the ground in a diffused state, with no permanent source of 
supelye or regular course, which ordinarily result from rainfall or melting snow. 

. A natural drainageway is formed when diffused surface waters 
are channeled into a well-defined natural course, whether the course be ditch, 
swale, or draw inits primitive condition. 

Waters. Unlike a statutory watercourse, a natural drainageway need not be at 
least 2 feet below the surrounding land. 

. A landowner is the owner of surface waters which fall, rise, or flow 
upon the land, and the landowner may retain them for his or her own use without 
liability. The landowner may also change their course on his or her own land by 
ditch or embankment, but may not divert them upon the lands of others except 
in depressions, draws, swales, or other drainageways through which such waters 
were wont to flow in a state of nature. 

Real Estate: Vendor and Vendee: Easements: Notice. One who purchases land 
burdened by an open and visible easement is ordinarily charged with notice that 
he or shed is purchesing aservient estate. 

. A person takes land subject to an easement 
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where that person purchases the land with knowledge or with actual, 
constructive, or implied notice that the land is burdened with an easement. 

lt. Waters: Easements. When a landowner substitutes a permanent artificial 
drainageway crossing his or her own land for a natural one obstructed by that 
landowner, the landowner impresses the artificial drainageway with a servitude 
in favor of the land drained thereby, and the upper proprietor (that is, the owner 
of the land drained) may enforce this servitude against the substituting 
landowner and its successors in interest; the mere fact that the land through 
which the easement runs is later subdivided does not destroy the easement. 


Appeal from the District Court for Washington County: 


Darvip D. Quist, Judge. Reversed and remanded for further 
proceedings. 


Thomas C. Huston and Mark A. Christensen, of Cline, 
Williams, Wright, Johnson & Oldfather, for appellant. 


Michael S. Mostek, of McGill, Parsonage & Lanphier, P-C.., 
for appellees. 


BOSLAUGH, WHITE, CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ. 


CAPORALE, J. 

Appellant, Nu-Dwarf Farms, Inc., commenced this action 
seeking a mandatory permanent injunction requiring appellees, 
Stratbucker Farms, Ltd., Herman Stratbucker, and 
Stratbucker Farms of Nebraska, Inc. (hereinafter collectively 
referred to as Stratbuckers), to unblock an artificial drainage 
ditch which transversed a portion of Stratbuckers’ land. 
Nu-Dwarf claims it is entitled to relief under the theory that by 
blocking the drainage ditch, Stratbuckers unlawfully 
obstructed a watercourse, and under the additional theory that 
Stratbuckers’ conduct unreasonably interfered with 
Nu-Dwarf’s use and enjoyment of its property. The district 
court granted the Stratbuckers’ motion for summary judgment 
and overruled Nu-Dwarf’s motion for such judgment. 
Nu-Dwarf asserts, in summary, that the district court (1) erred 
in concluding that the law affords the drainage ditch no 
protection from obstruction and that there could thus be no 
question of fact as to Nu-Dwarf’s enjoyable use of its own 
property and (2) erred in overruling Nu-Dwarf’s motion. We 
reverse and remand with direction. 
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Before proceeding to a recitation of the relevant facts and 
analysis of the applicable substantive law, we recall that our 
review is controlled by the rule that summary judgment is 
proper when the pleadings, depositions, admissions, 
stipulations, and affidavits in the record show that there is no 
genuine issue as to any material fact or as to the ultimate 
inferences that may be drawn from any material fact and that 
the movant is, as a matter of law, entitled to judgment. Flynn v. 
Bausch, ante p. 61, 469 N.W.2d 125 (1991); Millard v. 
Hyplains Dressed Beef, 237 Neb. 907, 468 N.W.2d 124 (1991). 
Moreover, when reviewing a motion for summary judgment, 
the Supreme Court views the evidence in a light most favorable 
to the party opposing the motion and gives that party the 
benefit of all reasonable inferences deducible from that 
evidence. Millard v. Hyplains Dressed Beef, supra. 
Additionally, although the denial of a motion for summary 
judgment is not a final order and thus is not appealable, when 
adverse parties have each moved for summary judgment and 
the trial court has sustained one of the motions, the reviewing 
court obtains jurisdiction over both of the motions and may 
determine the controversy which is the subject of those 
motions, making an order specifying the facts which appear 
without substantial controversy and directing such further 
proceedings as it deems just. Licht v. Association Servs., Inc., 
236 Neb. 616, 463 N. W.2d 566 (1990). 

With those rules in mind, we turn our attention to the facts. 
The parties own adjacent farmland in Washington County, 
Nebraska, just south of the DeSoto National Wildlife Refuge. 
Nu-Dwarf owns the west half of the northwest quarter and Tax 
Lots 15 and 18 of Section 35, Township 18 North, Range 12 
East of the 6th PM. Tax Lot 18 comprises all but the extreme 
southwest corner of the northwest quarter of the southwest 
quarter of Section 35, and Tax Lot 15 is essentially the northern 
half of the southeast quarter of the northwest quarter of 
Section 35. Nu-Dwarf’s petition alleges that Stratbucker 
Farms, Ltd., is the record owner of Tax Lot 23, property 
abutting that of Nu-Dwarf on the south and east, and that the 
true owner is Stratbucker Farms of Nebraska, Inc., by virtue of 
unrecorded deeds. 
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U.S. Highway 75 crosses the southwest quarter of Section 
35, running from the northwest to the southeast. There is a 
railroad right-of-way along the northeastern edge of the 
highway. That portion of the right-of-way which is within 
Section 35 is referred to as Tax Lot 25. Nu-Dwarf’s petition 
asserts that Herman Stratbucker claims an interest in Tax Lot 
25 but that, by virtue of another unrecorded deed, the true 
owner is Stratbucker Farms of Nebraska, Inc. George 
Stratbucker, one of the shareholders of Stratbucker Farms of 
Nebraska, Inc., and a limited partner in Stratbucker Farms, 
Ltd., stated that Stratbucker Truck Farms, Ltd., is the owner of 
Tax Lot 25. It appears that Stratbucker Truck Farms, Ltd., and 
Stratbucker Farms, Ltd., may be the same entity, which is also 
referred to in the depositions as “Stratbucker Truck” and 
perhaps “Stratbucker Farms” as well. In their answer, 
Stratbuckers allege that Herman Stratbucker is the record 
owner of Tax Lot 25 and that an unrecorded deed exists naming 
Stratbucker Farms of Nebraska, Inc., as grantee of Tax Lot 25. 

The Nu-Dwarf property originally drained in a 
south-southwesterly direction into a swamp; it is not clear 
whether this drainage flowed along a well-defined natural 
course. It appears that the Chicago and North Western 
Transportation Company laid a rail line adjacent to the 
Nu-Dwarf property in the 1870’s, obstructing the natural 
drainage. A ditch was dug along the railroad right-of-way, and 
this ditch carried the drainage from Nu-Dwarf in a 
southeasterly direction, the drainage eventually making its way 
into the nearby Missouri River. This railway ditch is parallel to 
the railroad and highway and extends to the northwest beyond 
Section 34. The ditch was extant in 1933 and may date to the 
building of the railroad. 

In the early 1940's, the ditch was deepened by the then owner 
of the Nu-Dwarf property, apparently with the railroad paying 
the costs. At that same time, two ditches were constructed on 
the Nu-Dwarf property, emptying into the railway ditch. 
_ Nu-Dwarf’s president stated that he performs maintenance on 
the railway ditch once each year. 

The railroad was abandoned in the early 1980’s, and the 
portion of the right-of-way referred to as Tax Lot 25 made its 
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way into the hands of Stratbuckers. In June 1987, Stratbuckers 
filled a large section of the ditch within this lot, and water no 
longer passes through. The unfilled portion of the ditch is 
several feet deep, and the filled portion is alleged to be as much 
as 6 feet in depth. George Stratbucker stated that he had the 
ditch filled “[b]ecause we had purchased the property and it 
was a mess with trees and a fence, and we wanted to incorporate 
the property that we purchased with the rest of the land.” At the 
time of suit, the filled area was not planted but was in 
“government idle acres.” Stratbuckers did not inform 
Nu-Dwarf about the filling of the ditch, and George 
Stratbucker stated that he had not really given any thought to 
Nu-Dwarf’s drainage. 

On the cadastral maps contained in the record, there is a 
narrow finger of land separating Tax Lot 25 and the Nu-Dwarf 
property. There appears to be a separate dispute between 
Nu-Dwarf and Stratbuckers over ownership of this land. 
Nu-Dwarf’s president also claims ownership of a portion of Tax 
Lot 25; however, since Nu-Dwarf’s petition asserts that the true 
owner of Tax Lot 25 is Stratbucker Farms of Nebraska, Inc., we 
need not concern ourselves with this claim. 

The district court, in sustaining Stratbuckers’ motion for 
summary judgment, held: “Nebraska law does not provide the 
right of protected drainage through an artificial drainway. The 
drainage of [Nu-Dwarf] not being protected, [Stratbuckers are] 
not required to restore the ditch to its former condition; nor 
[are Stratbuckers] liable for damages, ifany... .” 

In connection with its first theory of recovery, Nu-Dwarf 
alleges that the railway ditch is a statutory watercourse within 
the meaning of Neb. Rev. Stat. § 31-202 (Reissue 1988); claims 
that the ditch received and drained Nu-Dwarf’s land from at 
least March 5, 1973, the date it acquired the property; and 
asserts that by filling in a portion of the ditch, Stratbuckers 
obstructed the flow of surface waters, to Nu-Dwarf’s 
detriment. 

The Nebraska rule regarding interference with surface waters 
was announced in Nichol v. Yocum, 173 Neb. 298, 113 N.W.2d 
195 (1962). Under Nichol, a lower proprietor may defend his or 
_her land against diffused surface waters, so long as that defense 
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does not negligently or unnecessarily injure another, while an 
upper proprietor has a right to drain surface waters through a 
natural drainageway, and the flow of that drainageway cannot 
be arrested or interfered with to the injury of neighboring 
proprietors. 

Diffused surface waters are “waters which appear upon the 
surface of the ground in a diffused state, with no permanent 
source of supply or regular course, which ordinarily result from 
rainfall or melting snow.” Nichol v. Yocum, supra at 303, 113 
N.W.2d at 198; Romshek v. Osantowski, 237 Neb. 426, 466 
N.W.2d 482 (1991). A natural drainageway is formed when 
diffused surface waters are channeled into a well-defined 
natural course, whether the course be ditch, swale, or draw inits 
primitive condition. Id.; Romshek v. Osantowski, supra. 
Unlike a statutory watercourse, a natural drainageway need not 
be at least 2 feet below the surrounding land. Romshek v. 
Osantowski, supra. Cf. § 31-202 (“{a]ny depression or draw 
two feet below the surrounding lands and having a continuous 
outlet to a stream of water, or river or brook shall be deemed a 
watercourse”). 

The rule that water flowing in a natural drainageway may 
not be dammed, repelled, or diverted without liability for 
damages caused thereby arises from the theory that the lower 
estate, through which the natural drainageway runs, is under a 
natural servitude to receive the water flowing along the 
drainageway from the higher estate. Nichol v. Yocum, supra; 3 
H. Farnham, The Law of Waters and Water Rights § 889d 
(1904). The lower estate is not, however, under a natural 
servitude to receive diffused surface waters which have not 
found their way into a natural drainageway, since the physical 
attributes of the land do not make the servitude apparent to a 
prospective purchaser. Nichol v. Yocum, supra, quoting 3 H. 
Farnham, supra. 

In essence, diffused surface waters are treated as a common 
enemy (subject to the rule requiring necessity and absence of 
negligence) until they are channeled into a natural drainageway, 
at which point the notion of a natural servitude comes into play, 
prohibiting obstruction of the drainageway to the detriment of 
others. 
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Under Nichol, the key to the upper proprietor’s right is the 
existence of the servitude, impressed by nature on the lower 
estate in the form of a natural drainageway. In the case before 
us, the railway ditch is not a natural ditch, swale, or draw, but 
an artificial creation. It is not, therefore, a natural 
drainageway. The natural drainage from the Nu-Dwarf 
property was toward the southwest, while Tax Lot 25 is south of 
Nu-Dwarf. The record indicates that in a state of nature Tax 
Lot 25 did not receive surface waters from Nu-Dwarf’s land. 
Therefore, no natural servitude was impressed upon Tax Lot 25 
in favor of Nu-Dwarf’s land. 

There is evidence, however, that the natural drainage of the 
Nu-Dwarf property crossed the railroad right-of-way at a point 
somewhat to the northwest of Tax Lot 25 and that this natural 
drainage was obstructed by the railway bed. If this drainage 
occurred via natural drainageways, the right-of-way was 
subject to anatural servitude, and the railroad had a continuing 
duty to provide for the passage of those surface waters. See, Lee 
v. Chicago, B. & Q. R. R. Co., 151 Neb. 797, 39 N.W.2d 574 
(1949); Arnold v. Huenefeld, 176 Neb. 683, 127 N.W.2d 196 
(1964). 

Apparently, the railroad chose to fulfill this duty by 
channeling the water into its ditch rather than providing for its 
passage beneath the railway bed. Because Nu-Dwarf’s 
predecessors suffered no injury, they could not complain of this 
choice, although if there were a lower proprietor injured by the 
diversion, that proprietor could have sought redress. See 
Nickerson Township v. Adams, 185 Neb. 31, 173 N.W.2d 387 
(1970). In any event, the railroad substituted the natural 
drainageway crossing its right-of-way with an artificial one 
paralleling its tracks. By making this substitution, the railroad 
impressed a drainage servitude upon its right-of-way, replacing 
the existing natural servitude. Its ditch is simply a substitute for 
the natural drainageways off the Nu-Dwarf property. 

Stratbuckers make much of the fact that the substituted 
drainageway does not follow the general course of drainage as it 
existed in a state of nature and that in such state Nu-Dwarf’s 
property did not drain across Tax Lot 25. Stratbuckers 
overlook that this change from the natural scheme is the result 
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of positive acts by their predecessor in interest, which chose to 
burden its own property. Had there been no railway bed 
blocking Nu-Dwarf’s natural drainageways, or had Tax Lot 25 
not been part of the railroad’s right-of-way, then Stratbuckers’ 
position might have merit; however, the record, when read in 
the light most favorable to Nu-Dwarf, establishes that such was 
not the case. 

We have stated that a landowner 

is the owner of surface waters which fall, arise, or flow 
upon it, and he may retain them for his own use without 
liability. He may also change their course on his own land 
by ditch or embankment, but he may not divert them upon 
the lands of others except in depressions, draws, swales, or 
other drainways through which such waters were wont to 
flow ina state of nature. 
Jameson vy. Nelson, 211 Neb. 259, 263-64, 318 N.W.2d 259, 
262-63 (1982), citing Nichol v. Yocum, 173 Neb. 298, 113 
N.W.2d 195 (1962). It is also essential that one seeking to 
prohibit such a diversion show some damage or injury resulting 
from it. Nickerson Township v. Adams, supra. The railroad 
changed the course of the surface waters flowing upon its own 
land by means of the ditch. Absent some injury to another, it 
was permitted to do this. 

Nu-Dwarf could not unilaterally divert its water onto 
Stratbuckers’ land except via a natural drainageway. 
Nu-Dwarf, however, is not the party which diverted the 
drainage; rather, it was Stratbuckers’ predecessor in interest 
who diverted the drainage across its own land. The mere fact 
that Tax Lot 25 was later severed from the portion of the 
right-of-way originally burdened with the natural servitude 
does not free it of the alternative servitude impressed upon it by 
Stratbuckers’ grantor. The record indicates that the ditch’s 
existence (and consequently the existence of the servitude) 
would be apparent to any purchaser of the property who cared 
to inspect it. One who purchases land burdened by an open and 
visible easement is ordinarily charged with notice that he or she 
is purchasing a servient estate. Kimco Addition v. Lower Platte 
South N.R.D. , 232 Neb. 289, 440 N.W.2d 456 (1989); Johnson 
v. Mays, 216 Neb. 890, 346 N.W.2d 401 (1984); Magnuson v. 
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Coburn, 154 Neb. 24, 46 N.W.2d 775 (1951). Generally, a 
person takes land subject to an easement where that person 
purchases the land with knowledge or with actual, constructive, 
or implied notice that the land is burdened with an easement. 
Johnson v. Mays, supra. 

The present situation is to be distinguished from that in 
Jameson vy. Nelson, supra, cited by Stratbuckers. In Jameson, 
we held that an artificial channel draining surface waters from 
plaintiffs’ property into a natural drainageway on defendant’s 
property was not to be treated as a natural drainageway, despite 
the fact that the artificial channel had been in use for over 30 
years. Unlike in the situation now before us, the artificial 
channel in Jameson was not created by the lower proprietor as a 
substitute or replacement for a natural drainageway which that 
proprietor had blocked. 

Stratbuckers also cite Belsky v. County of Dodge, 220 Neb. 
76, 369 N.W.2d 46 (1985), in which we affirmed the denial of an 
injunction based on the claim that the county, in the course of 
building a bridge, obstructed a natural drainageway across a 
road. Although Belsky refers to the road as “an integral but 
artificial component of the drainway, [which] prevents 
characterizing any traversing drainway as one existing in a state 
of nature,” id. at 83, 369 N.W.2d at 52, it is not the mere fact 
that there was an artificial component to the drainageway 
which prevented recovery, but the fact that no drainageway ever 
existed on the land in a state of nature. The facts disclosed that 
the land in question was level, and the surface waters flowed 
across a roadway simply because the absence of vegetation 
made that the path of least resistance. There was no evidence of 
a natural depression, draw, swale, or other drainageway 
existing as the result of natural forces. “Drainage of Belsky’s 
farm resulted from the road’s surface and was not attributable 
to characteristics of land in a natural state.” Jd. In other words, 
the county’s right-of-way was not impressed with a natural 
servitude. Therefore, Belsky, like Jameson, is inapposite. This 
is clear from a review of subsequent cases in which we have held 
that an entirely manmade channel which replaces a natural 
drainageway is still considered a natural drainageway. See 
Gruber v. County of Dawson, 232 Neb. 1, 439 N.W.2d 446 
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(1989). 

Stratbuckers also claim that Neb. Rev. Stat. § 31-201 
(Reissue 1988), which speaks in terms of “natural 
watercourses,” defines the limits of drainage rights in 
Nebraska. This position, however, is untenable. See, A/dritt v. 
Fleischauer, 74 Neb. 66, 103 N.W. 1084 (1905) (right to drain 
exists independent of the drainage statute); R. Harnsberger & 
N. Thorson, Nebraska Water Law & Administration § 4.11 
(1984); 5 R. Clark, Waters and Water Rights §§ 455 et seq. 
(1972). 

We thus hold that when a landowner substitutes a permanent 
artificial drainageway crossing his or her own land for a natural 
one obstructed by that landowner, the landowner impresses the 
artificial drainageway with a servitude in favor of the land 
drained thereby, and the upper proprietor (that is, the owner of 
the land drained) may enforce this servitude against the 
substituting landowner and its successors in interest. The mere 
fact that the land through which the easement runs is later 
subdivided does not destroy the easement. 

It is therefore clear, without our reaching the issues presented 
by Nu-Dwarf’s second theory of recovery, that the district court 
erred in sustaining Stratbuckers’ motion for summary 
judgment. However, that does not mean the district court 
should have granted Nu-Dwarf’s motion. In order for a court to 
find an easement by substitution, Nu-Dwarf must prove that 
the railroad blocked a natural drainageway which drained the 
Nu-Dwarf property and that at least part of the purpose of the 
railway ditch was to replace that natural drainageway. Since the 
depositions only speak in terms of natural or original drainage 
and not drainageways, a question of fact exists as to whether 
this drainage occurred via natural drainageways. 

Finally, there is a question of fact as to precisely which 
Stratbucker owns the property in question and, thus, who 
should be enjoined, if anyone. 

Accordingly, we reverse the judgment of the district court 
and remand the cause for further proceedings consistent with 
this opinion. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
HASTINGS, C.J., not participating. 
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Rules of the Supreme Court: Records: Appeal and Error. A document entitled 
“bill of exceptions,” but which is not prepared in accordance with the rules of 
the Nebraska Supreme Court, is not such a bill; the filing of an improperly 
prepared document in the nature of a bill of exceptions may result in a case being 
treated as if no bill had been filed. 

Trial: Records: Liability. A court reporter’s breach of duty may give rise to civil 
liability. 

Supreme Court: Jurisdiction: Appeal and Error. The Nebraska Supreme Court 
is without jurisdiction to entertain appeals from nonfinal orders. 

Final Orders. Neb. Rev. Stat. § 25-1902 (Reissue 1989) describes three types of 
order as final: (1) one affecting a substantial right in an action and which in 
effect determines the action and prevents a judgment; (2) one affecting a 
substantial right made in a special proceeding; and (3) one affecting a substantial 
right made upona summary application in an action after judgment. 
Constitutional Law: Parental Rights. Parents have a recognized liberty interest 
in raising their children. 

Juvenile Courts: Parental Rights: Final Orders: Appeal and Error. An ex parte 
temporary detention order keeping a juvenile’s custody from his or her parent 
for a short period of time pending a hearing as to whether the detention should 
be continued is not final; however, a detention order entered after a hearing 
continuing to keep a juvenile’s custody from his or her parent pending an 
adjudication hearing to determine whether the juvenile is neglected, and thus 
within the purview of Neb. Rev. Stat. § 43-247(3)(a) (Reissue 1988), is final and 
thus appealable. 

Appeal and Error. Errors assigned but not discussed will not be considered on 
appeal. 

Constitutional Law: Due Process. When examining a claim that one is being 
deprived of a liberty interest without due process of law, a three-stage analysis is 
employed: The question in the first stage is whether there is a protected liberty 
interest at stake. If so, the analysis proceeds to the second stage, in which it is 
determined what procedural protections are required. Upon the resolution of 
that issue, the analysis moves on to the third and final stage, in which the facts of 
the case are examined to ascertain whether there was a denial of that process 
which was due. 

Juvenile Courts: Parental Rights: Affidavits: Records: Notice. The information 
upon which the State seeks an ex parte temporary detention order under the 
provisions of Neb. Rev. Stat. § 43-250 (Reissue 1988) shall be contained in the 
affidavit of one who has knowledge of the relevant facts; such affidavit shall be 
presented to the juvenile court and made a part of the record of the proceedings, 
and the affected juvenile’s parent shall be given prompt notice of the order. 
Juvenile Courts: Jurisdiction. The State’s failure to comply with the statutory 
requirements relating to the entry of an ex parte temporary detention order 
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under the provisions of Neb. Rev. Stat. § 43-250 (Reissue 1988) does not deprive 
the juvenile court of jurisdiction, 

11. Juvenile Courts: Parental Rights: Rules of Evidence. At a hearing to determine 
who shall have custody of a juvenile pending an adjudication, Neb. Rev. Stat. 
§ 43-283 (Reissue 1988) applies, and relaxed rules of evidence may be followed. 

12. Rules of Evidence: Due Process. In circumstances whereunder relaxed rules of 
evidence may be employed, due process requires that the proceedings be 
fundamentally fair. 

13. Juvenile Courts: Appeal and Error. The Nebraska Supreme Court reviews 
appeals from juvenile proceedings de novo on the record and is required to reach 
a conclusion independent of the juvenile court’s findings; provided, however, 
that where the evidence conflicts, this court considers and may give weight to the 
juvenile court’s observation of the witnesses and acceptance of one version of 
facts over another. 

14. Guardians Ad Litem. A guardian ad litem has the authority to present evidence 
and witnesses, to cross-examine witnesses at all evidentiary hearings, and to 
argue. 

15. Juvenile Courts: Parental Rights: Proof. The State must prove by a 
preponderance of the evidence that the custody of an alleged dependent or 
neglected juvenile should be in the Department of Social Services pending 
adjudication. 


Appeal from the Separate Juvenile Court of Douglas 
County: JOSEPH W. MoyLan, Judge. Affirmed. 


Connie Kearney for appellant. 


James S. Jansen, Douglas County Attorney, and Elizabeth 
G. Crnkovich for appellee. 


Regina T. Makaitis, Assistant Douglas County Public 
Defender, guardian ad litem. 


HastTIinos, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


CAPORALE, J. 
I. INTRODUCTION 

Finding that pending investigation the temporary placement 
of the infant girl, R.G., was a matter of immediate and urgent 
necessity, the juvenile court, on August 10, 1990, ordered, ex 
parte, that the Nebraska Department of Social Services take 
custody of the infant but that custody be returned to her parents 
unless, within “eight judicial days,” a petition was filed 
requesting continued detention. Seven calendar days 


IN REINTEREST OF R.G. 407 
Cite as 238 Neb. 405 


(presumably five judicial days) later, on August 17, 1990, the 
State of Nebraska filed a petition seeking further orders 
concerning the infant’s custody. Following a hearing on August 
24, 1990, at which the appellant mother, L.G.P., appeared, the 
juvenile court, on August 27, 1990, ordered that the infant’s 
custody be continued in the department. The mother, and she 
only, has undertaken an appeal of both orders, claiming, in 
summary, that the juvenile court (1) erred in asserting 
Jurisdiction because of myriad alleged federal and state 
constitutional violations in connection with both orders, as well 
as violations of state statutes in the entry of the ex parte order, 
(2) erred in its evidential rulings, (3) erred in permitting the 
participation of the infant’s guardian ad litem in prosecuting 
the State’s petition, and (4) erred in ordering that, pending an 
adjudication hearing, temporary custody of the infant remain 
in the department. The State claims we lack jurisdiction to 
consider this appeal, as the orders involved are not final. We 
conclude this court has jurisdiction as a result of the detention 
order of August 27, and affirm. 


II. PRACTICE CAUTION 

Before proceeding further, we call attention to the fact that 
all bills of exceptions filed in this court, from whatever 
tribunal, are to conform to the requirements of the rules 
hereinafter cited. These rules dictate, among other things, that 
the full name of each witness and the nature of the examination 
undergone be stated at the top of each page of the witness’ 
testimony. Neb. Ct. R. of Prac. 5F(3) and I (rev. 1989) and Neb. 
Ct. R. of Official Ct. Rptrs. 19f(3) and i (rev. 1989). The tops of 
the pages of the document filed as the bill of exceptions in this 
case reflect neither the name of the witness nor the type of 
examination involved. 

We once again caution that a document entitled “bill of 
exceptions,” but which is not prepared in accordance with our 
rules, is not such a bill and that the filing of an improperly 
prepared document in the nature of a bill of exceptions may 
result in a case being treated as if no bill had been filed. 
Langness v. “O” Street Carpet Shop, 217 Neb. 569, 353 N.W.2d 
709 (1984). The fact that in order to properly review this case we 
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have taken the time to continually flip back and forth through 
the relatively short record of the August 24 hearing is not to be 
taken as an indication that we shall undertake the same task in 
future cases. 

It also may be worth recalling that a court reporter’s breach 
of duty may give rise to civil liability. State v. Bradley, 236 Neb. 
371, 461 N.W.2d 524 (1990). 


III]. FACTS 

The record does not reflect what information, if any, the 
juvenile court had before it when it entered the ex parte 
temporary detention order of August 10. The August 17 
petition leading to the August 24 hearing and subsequent 
August 27 detention order alleges that pursuant to the 
provisions of Neb. Rev. Stat. § 43-247(3)(a) (Reissue 1988), the 
juvenile court has jurisdiction over the infant because she 
lacked proper parental care by reason of the faults or habits of 
the mother. More specifically, it alleges that on three occasions 
since May 1990, the infant had been observed to have black 
eyes, which occurred while she was under the mother’s care and 
custody, and that the mother continued to use alcohol and drugs 
to the extent that her parenting abilities were impaired. 

Although the record does not reflect when the mother first 
received summons in these proceedings, which involve only the 
infant, the evidence adduced at the August 24 hearing 
establishes that the infant is the youngest of four children born 
to the mother and that she visited her children, all of whom 
appear to be in the department’s custody, between August 10 
and 24. The evidence further reflects that on the morning of the 
day on which the ex parte temporary detention order was 
issued, the mother, who is single, took her then 
1-year-10-month-old daughter and the then 9-month-old infant 
to a day-care facility. In her absence she left her son, then 8 
years 9 months old, to watch her third daughter, then 3 years 
6!/2 months old. 

The mother testified that she returned home for a short time 
after taking her two daughters to the day-care facility, only to 
leave again upon finding that her son was watching a movie and 
that her remaining daughter was asleep. Prior to leaving the 
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second time, the mother instructed her son to keep the doors 
locked and to escort the remaining daughter to the day-care 
facility when she awoke. 

According to the mother, she was gone for approximately 
2'/2 hours, returning home at about 11:10 a.m. Upon her 
return, she found attached to her door a handwritten note on 
the back of a sheet of paper denoted “OMAHA POLICE 
DIVISION STREET RELEASE,” which note read: 
“Attention: [mother’s name] Your children have been taken 
into protective care. Please call Gary DIETRICH ... .” The 
mother thereafter called Dietrich, who told her to call one 
James Willis, the Deputy Douglas County Attorney who later 
filed the petition described in part I, supra. Willis was unable to 
give the mother much information, as he was waiting for 
someone else to gather additional information. 

The mother also telephoned the day-care facility, inquiring 
about her two younger daughters. She was told she could not 
retrieve the children because they had been placed on “hold.” 
Apparently, the county attorney’s office, after being notified by 
the day-care provider that the infant had a not-unprecedented 
black eye, asked the provider not to return the infant to the 
mother. 

The department contacted the mother that afternoon, and a 
caseworker was then sent to the mother’s residence. At the 
meeting which followed, the mother told the caseworker the 
infant’s eye was bruised when, while the mother was home, one 
of the other children opened a cupboard door into the infant 
while the two were playing. Although it was denied by the 
mother, the caseworker testified that the mother admitted 
permitting her 31/2-year-old daughter to play unattended in a 
park across the street from the mother’s residence. The mother 
also told the caseworker she saw nothing wrong with leaving her 
8!/2-year-old son to take care of the 3!/2-year-old for as long as 
2!/2 hours. 

The caseworker asked the mother to submit to a drug test 
that afternoon, to which the mother initially agreed. The 
caseworker thereupon took the mother to a hospital for 
administration of the test. Upon arrival, the mother entered the 
hospital quickly and thereafter eluded the caseworker. As a 
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consequence, no test was administered that day. 

The mother testified that she called her attorney upon arrival 
at the hospital and that she delayed the test pending a meeting 
with the attorney, which could not be arranged until the 
following week. The mother did undergo a drug urinalysis on 
August 14, 1990, the results of which were negative. However, 
the infant’s father, who was then living with the mother, 
testified that as recently as June he had seen the mother use 
drugs. 


IV. FINALITY OF ORDERS 

Before undertaking an analysis of the mother’s summarized 
assignments of error, we address the State’s claim that we lack 
jurisdiction to consider these appeals. The State correctly 
points out that we are without jurisdiction to entertain appeals 
from nonfinal orders. In re Interest of J.M.N., 237 Neb. 116, 
464 N.W.2d 811 (1991). Thus, the issue is whether the orders 
from which this appeal was taken were final within the meaning 
of Neb. Rev. Stat. § 25-1911 (Reissue 1989), which provides 
that a “judgment rendered or final order made by the district 
court may be reversed, vacated or modified by the Supreme 
Court for errors appearing on the record.” The proceedings of a 
separate juvenile court are reviewed in accordance with 
§ 25-1911. See Neb. Rev. Stat. § 43-2,126(Cum. Supp. 1990). 

Neb. Rev. Stat. § 25-1902 (Reissue 1989), a statute which has 
remained virtually unchanged throughout the course of 
Nebraska’s statehood (see, Rev. Stat. § 581 (1867); Rev. Stat. 
§ 8176 (1913); Comp. Stat. § 9128 (1922); Comp. Stat. 
§ 20-1902 (1929)) provides: 

An order affecting a substantial right in @n action, 
when such order in effect determines the action and 
prevents a judgment, and an order affecting a substantial 
right made in a special proceeding, or upon a summary 
application in an action after judgment, is a final order 
which may be vacated, modified or reversed, as provided 
in this chapter. 

(Emphasis supplied.) 
Thus, § 25-1902 describes three types of order as final: (1) 
one affecting a substantial right in an action and which in effect 
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determines the action and prevents a judgment; (2) one 
affecting a substantial right made in a special proceeding; and 
(3) one affecting a substantial right made upon a summary 
application in an action after judgment. This classification has 
been specifically recognized on numerous occasions. See, ¢.g., 
Grantham v. General Telephone Co., 187 Neb. 647, 193 
N.W.2d 449 (1972); Otteman v. Interstate Fire & Cas. Co., Inc., 
171 Neb. 148, 105 N.W.2d 583 (1960); Clarke v. Nebraska Nat. 
Bank, 49 Neb. 800, 69 N.W. 104 (1896) (statute is composed of 
two categories, the second of which consists of two 
subcategories). All three types share the requirement that a 
substantial right be affected. In addition, the first category 
requires that the order arise in an “action” and that it “in effect 
determines the action and prevents a judgment.” The second 
type requires only that the order affect a substantial right in a 
“special proceeding”; unlike the first type, there is no 
corresponding requirement that the order effectually determine 
the action and prevent a judgment. The third type requires that 
the order be made “upon a summary application in an action 
after judgment.” (Emphasis supplied.) 

We have not always, in considering whether an order is 
appealable, focused on the nature of the proceeding in which 
the order was rendered and thus have not always articulated 
with which of the three possible types of final order we were 
concerned. 

For example, in Rehn vy. Bingaman, 157 Neb. 467, 59 N.W.2d 
614 (1953), a proceeding for adjustment of a claim against a 
decedent’s estate, this court, without specifying whether the 
challenged order arose in an action or a special proceeding, 
ruled that an order denying a motion for summary judgment 
was not final, observing that “an order is final for the purposes 
of an appeal when it determines the rights of the parties; and no 
further questions can arise before the court rendering it except 
such as are necessary to be determined in carrying it into effect. 
[Citations omitted.]” 157 Neb. at 472, 59 N.W.2d at 617-18. 
Judge Paul E. Boslaugh, in a concurring opinion, objected to 
the majority’s failure to consider the type of proceeding in 
which the order was rendered: 

The basis of the decision . . . should have been that the 
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order sought to be reviewed by this appeal was one made 
in a special proceeding but it was not “an order affecting a 
substantial right.” The majority opinion states that the 
denial of a motion for a summary judgment did not 
determine the action, did not prevent a judgment, or 
affect a substantial right. This is followed by the assertion 
that an order is final for purposes of appeal when it 
determines the rights of the parties and no further 
questions can arise before the court rendering it except 
those incident to the enforcement of the adjudication. 
This is all immaterial and foreign to this proceeding except 
the conclusion that the denial of the motion did not affect 
a substantial right. : 


Any proceeding in a court by which a party prosecutes 
another for enforcement, protection, or determination of 
a right or the redress or prevention of a wrong involving 
and requiring the pleadings, process, and procedure 
provided by the code and ending in a final judgment is an 
action. Every other legal proceeding by which a remedy is 
sought by original application to a court is a special 
proceeding. A special proceeding within the meaning of 
the statute defining a final order must be one that is not an 
action and is not and cannot be legally a step in an action 
as a part of it. None of the many steps or proceedings 
necessary or permitted to be taken in an action to 
commence it, to join issues in it, and conduct it to a final 
hearing and judgment can be a special proceeding within 
the terms of the statute. A special proceeding may be 
connected with an action in the sense that the application 
for the benefit of it and the other papers and orders 
concerning it may be filed in the case where the record of 
the filings in the action are [sic] made—as for instance 
garnishment or attachment—but it is not an integral part 
of or a step in the action or as it is sometimes referred to in 
such a situation a part of the “main case.” The distinction 
between an action and a special proceeding has been 
clearly recognized by this court. In Turpin v. Coates, 12 
Neb. 321, 11 N.W. 300, it is said: “A special proceeding 
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may be said to include every special statutory remedy 
which is not in itself an action.” 
(Emphasis in original.) 157 Neb. at 473, 479, 59 N.W.2d at 618, 
620-21. 

Agreeing that the method of analysis suggested in the 
foregoing concurrence is more helpful than some we have 
employed, we move on to a consideration of the types of the 
orders involved in this appeal. 

It is clear beyond dispute that the subject orders were not 
entered after judgment; thus, the third type of order described 
by § 25-1902 is not involved. “Action,” as that term is used in 
the Nebraska statutes, has, since Nebraska attained statehood, 
meant a civil action. See, Rev. Stat. § 2 (1867); 1867 Neb. Laws, 
§ 1, p. 71; Rev. Stat. § 7560 (1913); Comp. Stat. § 8503 (1922); 
Comp. Stat. § 20-101 (1929); Neb. Rev. Stat. § 25-101 (Reissue 
1989). Civil actions are governed by Neb. Rev. Stat. ch. 25 
(Reissue 1989). Although “special proceeding” has no statutory 
definition, this court has, for nearly 110 years, construed the 
phrase to mean every civil statutory remedy which is not 
encompassed in what is now chapter 25. 

In Turpin v. Coates, 12 Neb. 321, 323, 11 N.W. 300, 301 
(1882), the first case to construe the meaning of special 
proceeding in determining whether an order was final, this 
court held: “A special proceeding may be said to include every 
special statutory remedy which is not in itself an action.” The 
court went on to hold that an order discharging garnishees 
affected a substantial right and, since rendered in a special 
proceeding, was a final order. For further examples of special 
proceedings, see, e.g., In re Estate of Snover, 233 Neb. 198, 443 
N.W.2d 894 (1989) (effort to remove a personal representative); 
Grantham v. General Telephone Co., 187 Neb. 647, 193 
N.W.2d 449 (1972) (summary judgment); Ropken v. Ropken, 
169 Neb. 352, 99 N.W.2d 480 (1959) (divorce action); Sullivan 
v. Storz, 156 Neb. 177, 55 N.W.2d 499 (1952) (suit for breach of 
promise of marriage and seduction); and Egan v. Bunner, 155 
Neb. 611, 52 N.W.2d 820 (1952) (accounting by personal 
representative). 

More directly in point, this court has held that litigation 
under the juvenile court act declaring a juvenile to be dependent 
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and neglected was a special proceeding and that the order 
placing the juvenile’s custody with the State was final within the 
meaning of § 25-1902. See, Krell v. Sanders, 168 Neb. 458, 96 
N.W.2d 218 (1959); State v. Loomis, 195 Neb. 552, 239 N.W.2d 
266 (1976). 

As the orders in question arose in a special proceeding, the 
only thing which remains to be decided on the issue of their 
appealability is whether they affect a substantial right of the 
mother. 

It has long been established that parents have a recognized 
liberty interest in raising their children. Pierce v. Society of 
Sisters, 268 U.S. 510, 45 S. Ct. 571, 69 L. Ed. 1070 (1925); 
Meyer v. Nebraska, 262 U.S. 390, 43 S. Ct. 625, 67 L. Ed. 1042 
(1923). 

There is no question that both the ex parte temporary 
detention order and the later detention order interfered with the 
mother’s rights in her infant daughter. The issue is whether that 
interference was substantial. 

In In re Interest of Roman, 212 Neb. 919, 327 N.W.2d 36 
(1982), this court held that an order of the district court which 
reversed and remanded the order of the county court sitting asa 
juvenile court terminating parental rights was a final order. 

In re Interest of Aufenkamp, 214 Neb. 297, 333 N.W.2d 681 
(1983), held that an adjudication order finding a juvenile to 
have violated state law was an appealable order, but that a 
predisposition order placing the juvenile in a correctional 
facility for evaluation preliminary to a dispositional hearing 
was not. In re Interest of VT. and L.T., 220 Neb. 256, 369 
N.W.2d 94 (1985), a dependency and neglect case, reaffirmed 
the Aufenkamp court’s holding regarding the finality of an 
adjudication order. In re Interest of J.M.S., 218 Neb. 72, 352 
N.W.2d 186 (1984), another delinquency case, reaffirmed the 
nonfinality of a predisposition order which placed each juvenile 
in acorrectional facility for evaluation for a period of not more 
than 30 days. 

However, In re Interest of B.M.H., 233 Neb. 524, 446 
N.W.2d 222 (1989), another dependency and neglect case, ruled 
that an order by the separate juvenile court requiring a parent to 
participate in psychological therapy and also requiring the 
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department to pay for such therapy was a final order. 

In re Interest of C.D.A., 231 Neb. 267, 435 N.W.2d 681 
(1989), held that an order refusing to permit the withdrawal of 
an answer of no contest entered at an adjudication hearing was 
not a final order. The decision rested not on a finding that no 
substantial right in a special proceeding had been affected but, 
instead, on findings that the ruling on the motion to withdraw 
the no contest answer did not affect the parent’s relationship 
with his child and was therefore interlocutory rather than final. 

Thus, the question of whether a substantial right of a parent 
has been affected by an order in juvenile court litigation is 
dependent upon both the object of the order and the length of 
time over which the parent’s relationship with the juvenile may 
reasonably be expected to be disturbed. 

For the reasons detailed in the analysis of the mother’s 
constitutional concerns in part V(1), infra, we conclude the ex 
parte temporary detention order is nonfinal and thus not 
appealable, but that the later detention order is a final, 
appealable order. 


V. ANALYSIS OF SUMMARIZED 
ASSIGNMENTS OF ERROR 
The foregoing matters having been addressed, we turn our 
attention to the summarized assignments of error. 


1. JUVENILE COURT’S ASSERTION OF JURISDICTION 

The mother first asserts that the ex parte temporary 
detention order and subsequent detention order failed to confer 
jurisdiction on the juvenile court because the sections of the 
Nebraska Juvenile Code under which they were entered deprive 
her of a recognized liberty interest, in violation of her right to 
due process of law under the state and federal Constitutions. 
More specifically, she claims that the ex parte order violated her 
right to be free from unreasonable seizures as guaranteed by 
Neb. Const. art. I, § 7, and that the alleged code violations 
violated various rights guaranteed by Neb. Const. art. I, § 1, 
and the first, fourth, fifth, and ninth amendments to the U.S. 
Constitution. In addition, she claims the ex parte order was 
entered in violation of various statutory provisions, as 
described in part V(1)(a)(ii), infra. 
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With respect to the constitutional claims, we note that the 
mother, while invoking the constitutional provisions last 
mentioned, has not articulated independent arguments 
regarding each provision claimed to have been violated, 
choosing instead to treat all of them as components of the 
alleged denial of due process. Therefore, pursuant to the rule 
that errors assigned but not discussed will not be considered, 
see, City of Lincoln v. ABC Books, Inc., ante p. 378, 470 
N.W.2d 760 (1991), and Neb. Ct. R. of Prac. 9D(1)d (rev. 
1989), we limit our analysis to the due process claim. 


(a) Ex Parte Temporary Detention Order 
To state the obvious, inasmuch as we have concluded that the 
ex parte order is not appealable, the mother’s claims of error in 
connection with its entry are not properly before us. We discuss 
the issues raised thereby only to document the reasoning which 
leads to the conclusion that the ex parte order is not final. 


(i) Claimed Constitutional Deficiency 

As this court recently stated in State v. Cook, 236 Neb. 636, 
645, 463 N.W.2d 573, 579 (1990), citing Washington v. Harper, 
USS. , 110 S. Ct. 1028, 108 L. Ed. 2d 178 (1990), 
when examining a claim that one is being deprived of a liberty 
interest without due process of law, a three-stage analysis is 
employed: 

The question in the first stage is whether there is a 
protected liberty interest at stake. If so, the analysis 
proceeds to the second stage, in which it is determined 
what procedural protections are required. Upon the 
resolution of that issue, the analysis moves on to the third 
and final stage, in which the facts of the case are examined 
to ascertain whether there was a denial of that process 
which was due. 

As to the first stage, there is no question that, as established 
in part IV, supra, a parent has a liberty interest in raising her or 
his child, a concept which encompasses the child’s custody, care, 
and control. We thus move on to the second stage of the due 
process analysis, which, as noted in Cook, supra at 645, 463 
N.W.2d at 579, involves a consideration of three elements: 

In embarking on the second stage of the analysis, we 
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recall that “[t]he procedural protections required by the 
Due Process Clause must be determined with reference to 
the rights and interests at stake in the particular case.” 
Washington v. Harper, supra at 110S. Ct. at 1040-41. As 
noted in Mathews v. Eldridge, 424 U.S. 319, 334-35, 96S. 
Ct. 893, 47 L. Ed. 2d 18 (1976): “[RJesolution of the issue 
whether the . . . procedures provided here are 
constitutionally sufficient requires analysis of the 
governmental and private interests that are affected. 
[Citations omitted.] More precisely, our prior decisions 
indicate that identification of the specific dictates of due 
process generally requires consideration of three distinct 
factors: First, the private interest that will be affected by 
the official action; second, the risk of an erroneous 
deprivation of such interest through the procedures used, 
and the probable value, if any, of additional or substitute 
procedural safeguards; and finally, the Government’s 
interest, including the function involved and the fiscal and 
administrative burdens that the additional or sub- 
stitute procedural requirement would entail. [Citation 
omitted.]” 

As to the first element involved in determining the 
procedural protections required, there can be no question that 
the mother’s interest is significant. However, the effect of the ex 
parte temporary detention order on that interest is tempered by 
its short duration. It hinges continued custody in the 
department on further action by the State. The effect of the ex 
parte order on the mother’s liberty interest is further tempered 
by the fact that the order plays no part in determining the 
propriety of continuing further temporary custody in the 
department until adjudication. 

The next element relates to the risk of an erroneous 
deprivation of the mother’s interest through the procedures 
used and the probable value, if any, of additional or substitute 
procedural safeguards. 

Neb. Rev. Stat. § 43-248 (Reissue 1988) authorizes the 
warrantless seizure of a juvenile “when such juvenile is 
seriously endangered in his or her surroundings and immediate 
removal appears to be necessary for the juvenile’s protection . . 
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..” Neb. Rev. Stat. § 43-250 (Reissue 1988) contemplates that a 
juvenile so removed and placed in the custody of the 
department must be released if a court order authorizing the 
placement is not issued within 48 hours of the seizure. While 
requiring an adversarial hearing before any order is entered, as 
the mother suggests, would undoubtedly reduce the likelihood 
of erroneous seizures, it would at the same time impose an 
unreasonable hindrance on taking emergency action to save an 
endangered juvenile. This is particularly so when, as developed 
in part V(1)(b), infra, an adversarial hearing must be held 
within a reasonable period of time after the seizure in order that 
a prolonged temporary period of separation of the juvenile 
from the parent may be ordered. 

Indeed, the hindrance the mother’s suggestion would impose 
on the State brings us to the third and final element to be 
considered when determining what process is due in a given 
situation: the governmental interest. This determination 
includes weighing “the function involved and the fiscal and 
administrative burdens that the additional or substitute 
procedural requirement would entail.” Mathews v. Eldridge, 
424U.S. 319, 335, 96S. Ct. 893, 47 L. Ed. 2d 18 (1976). 

Under the doctrine of parens patriae, the State is vested with 
power to set standards for the care and protection of children 
within its borders. See Cornhusker Christian Ch. Home v. 
Dept. of Soc. Servs. , 227 Neb. 94, 416 N.W.2d 551 (1987). One 
would be hard pressed to cite a governmental interest of greater 
import. It is pursuant to this interest that the State has enacted 
the Nebraska Juvenile Code. The sheer magnitude of this 
interest renders acceptable a certain degree of risk that the State 
will, on rare occasion, make erroneous short-term seizures and 
placements of juveniles. 

From the foregoing, it becomes clear that the process which 
is due in order that the State may temporarily seize and place an 
endangered juvenile outside the parent’s home pending the 
filing of a petition requesting continued placement of the 
juvenile until adjudication must be responsive to the parent’s 
liberty interest while not eviscerating the State’s parens patriae 
interest. 

We thus move to the third and final stage of our due process 
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analysis, in which the facts of this case are examined to 
ascertain whether there was a denial of that process which was 
due. 

Under such facts the ex parte temporary detention order was 
akin toa temporary restraining order in that it was, by its terms, 
of limited duration and designed to preserve the status quo until 
an adversarial hearing could be held. See, e.g., State ex rel. 
Beck y, Associates Discount Corp., 161 Neb. 410, 73 N.W.2d 
673 (1955). Allowance of such ex parte temporary action is a 
reasonable reaction to a perceived emergency situation 
involving a matter of utmost State interest and thus a legitimate 
exercise of the State’s power under the parens patriae doctrine. 

The State suggests in its brief that, in any event, in certain 
emergency circumstances it may act “without regard to the 
requirements of due process.” Brief for appellee at 10. This may 
be true for those who live in some societies, but it is not true for 
those who live under the flag of the United States of America. 
What the foregoing due process analysis does demonstrate, 
however, is that different situations call for differing degrees of 
due process. 

Therefore, the State may not, in exercising its parens patriae 
interest, unreasonably delay in notifying a parent that the State 
has taken emergency action regarding that parent’s child nor 
unreasonably delay in providing the parent a meaningful 
hearing. 

Indeed, the procedures used in this case, although marginally 
meeting the requirements of due process under the facts, were 
shoddy. 

The apparent failure of the State to document the facts on 
which the juvenile court relied in entering its ex parte temporary 
detention order on August 10 is more than a little bothersome. 
What saves the juvenile court’s jurisdiction in that regard is that 
the evidence adduced at the August 24 hearing supports what 
was done 14 days earlier. However, as the mother argues, the 
better practice, and the practice which shall henceforth be 
followed, is that the information upon which the State seeks an 
ex parte temporary detention order be contained in the 
affidavit of one who has knowledge of the relevant facts and 
that such affidavit be presented to the juvenile court and be 


420 238 NEBRASKA REPORTS 


made a part of the record of the proceedings. In addition, the 
affected juvenile’s parent shall be given prompt notice of the 
order. 


(ii) Claimed Statutory Violations 

In addition to the foregoing meritless constitutional claims, 
the mother asserts the ex parte order is unenforceable because 
the State failed to establish that at the time of the seizure the 
infant was “seriously endangered in . . . her surroundings and 
immediate removal appear[ed] to be necessary for [her] 
protection,” as required by § 43-248(3); failed to place the 
infant “in the least restrictive environment consistent with” her 
best interests, as required by § 43-250(4); and failed to make 
“reasonable efforts” prior to the infant’s placement “to prevent 
or eliminate the need for removal and to make it possible for the 
[infant] to return to .. . her home,” as required by Neb. Rev. 
Stat. § 43-254 (Reissue 1988). 

However, whatever may be the remedy for the State’s alleged 
failure to comply with the statutory requirements relating to the 
entry of an ex parte temporary detention order, the failure does 
not deprive the juvenile court of jurisdiction, for, as noted 
previously in part V(1)(a)(i), supra, the temporary detention 
order forms no basis for the order which followed. See In re 
Interest of S.S.L., 219 Neb. 911, 367 N.W.2d 710 (1985). 


(b) Detention Order 

The mother also claims that as several procedural safeguards 
which protect the rights of juveniles alleged to be delinquent are 
not extended to juveniles claimed to be dependent or neglected, 
the detention order of August 27 denied her due process of law 
and thus did not vest the juvenile court with jurisdiction over 
the infant. 

This allegedly differing treatment purportedly arises from 
the use of the word “deliver” in § 43-250(4) and Neb. Rev. Stat. 
§ 43-253 (Reissue 1988), the relevant portions of which read: 

When a juvenile is taken into temporary custody pursuant 

to subsection (3) of section 43-248 [the warrantless seizure 

provision employed in this case], the officer may deliver 

the custody of such juvenile to [the department].... 
(Emphasis supplied.) § 43-250(4). 
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Upon delivery to the juvenile court or probation officer 
of a juvenile who has been taken into temporary custody 
under sections 43-248 and 43-250, the court or probation 
officer shall immediately investigate the situation of the 
juvenile and the nature and circumstances of the events 
surrounding his or her being taken into custody. 

(Emphasis supplied.) § 43-253. 

The mother argues that since, under the provisions of 
§ 43-250(4), juveniles claimed to be dependent or neglected are 
taken into custody pursuant to the warrantless seizure provision 
and delivered directly to the department, they are not, as are 
juveniles claimed to be delinquent, delivered to the juvenile 
court. She therefore contends that § 43-253 does not apply to 
juveniles who are not claimed to be delinquent. The mother 
then postulates that as § 43-253 does not apply, Neb. Rev. Stat. 
§ 43-275 (Reissue 1988), which purports to require that when 
“a juvenile is detained or placed in custody under the provisions 
of section 43-253 a petition or complaint . . . be filed within 
forty-eight hours excluding nonjudicial days,” likewise does 
not apply. Therefore, under the mother’s reading of the 
statutes, §§ 43-253 and 43-275 only provide procedural 
protection to juveniles who are alleged to be delinquent. The 
mother also points out that Neb. Rev. Stat. §§ 43-255 and 
43-256 (Reissue 1988), both of which outline additional 
procedural protections, by their terms apply only to juveniles 
claimed to be delinquent. Her argument culminates in the 
conclusion that it is a denial of her right to due process to havea 
statutorily mandated procedure for juveniles alleged to be 
delinquent but not for juveniles asserted to be dependent or 
neglected. 

However, the mother’s reading of §§ 43-250(4) and 43-253 is 
overly narrow and thus wrong. By providing that the 
“department shail have no other authority with regard to such 
temporary custody until or unless there is an order by the court 
placing the juvenile in the custody of the department,” 
§ 43-250(4) clearly contemplates that upon seizure, the 
placement of the juvenile’s temporary custody becomes a 
question for the juvenile court. An application for such an 
order constitutes a delivery of the seized juvenile to that court. 
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This necessarily means, as held in Jn re Interest of S.S.L., 
supra, that the filing time limit imposed by § 43-275 also 
applies. It is unfortunately true that the petition in this case was 
not filed within 48 hours, but whatever else the State’s failure to 
comply with that statutory directive may do, it does not, in and 
of itself, create a jurisdictional defect. See Jn re Interest of 
S.S.L., supra. The failure does, however, raise due process 
concerns. 

Thus, we return to the traditional due process analysis 
employed in concluding that the ex parte temporary detention 
order of August 10 is not appealable. See part V(1)(a), supra. 
Obviously, the consideration involved in the first stage of that 
analysis, the mother’s interest, is the same under the August 27 
detention order as under the ex parte order. 

However, for purposes of the second stage of the analysis, in 
which the procedural protections required are determined, the 
detention order of August 27 differs from the ex parte order. 
This is so, for an adjudication hearing may be delayed for 
months. (Neb. Rev. Stat. § 43-271 (Reissue 1988) contemplates 
a delay of as long as 6 months from the date of filing the petition 
giving rise to the detention order.) Consequently, the mother’s 
interest may be affected for a longer period of time under the 
detention order than it can be under the ex parte temporary 
detention order. Due process principles therefore require that 
the mother have been given a meaningful opportunity to be 
heard on the issue of whether a detention order should have 
been issued. 

Having reached the third stage of the due process analysis, in 
which we determine whether the process due was given, we 
recall that the mother appeared at the August 24 hearing. 
Although she urges that “two weeks to wait for a hearing is not 
reasonable,” brief for appellant at 20, she makes no claim that 
the timespan between whatever notification she received and 
the hearing was so short as to deprive her of a meaningful 
opportunity to be heard. 

These circumstances, coupled with the fact that the mother 
was permitted to visit with the infant during the 14-day delay 
between the ex parte order and the August 24 hearing, lead us to 
conclude that the statutory procedures as applied to her 
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adequately protected against the risk of an erroneous 
deprivation of her interest and that the probable value of 
additional or substitute procedural safeguards is slight. 
Accordingly, the August 27 detention order did not violate the 
mother’s due process rights. See State ex rel. Miller v. Locke, 
162 W. Va. 946, 253 S.E.2d 540 (1979) (statute allowing child to 
be taken for no more than 10 days unless parents given 5 days’ 
actual notice and a reasonable opportunity to be heard held to 
provide adequate due process, if properly applied). 

We caution, however, that the 14 days elapsing between the 
entry of the ex parte order and the hearing poise the procedures 
employed in this case on the brink of unreasonableness. Even if 
for computing some 48-hour periods the concept of “judicial 
days” has valid meaning, it can have no validity when 
measuring longer interferences with the relationship between 
parent and child. Time is time, by whatever name it might be 
called. See County of Riverside v. McLaughlin, USS. 
, 111 S. Ct. 1661, 114 L. Ed. 2d 49 (1991) (delay of not 
more than 48 hours, including intervening weekend, between 
warrantless arrest and probable cause hearing presumptively 
comports with fourth amendment). 


2. EVIDENTIAL RULINGS 
In the second summarized assignment of error, the mother 
complains that in conducting the August 24 hearing, the 
juvenile court did not employ strict rules of evidence, admitted 
hearsay, and placed the burden of proving nonneglect on her. 


(a) Applicable Evidential Rules 

As to the appropriate rules of evidence, Neb. Rev. Stat. 
§ 43-283 (Reissue 1988) authorizes the use of relaxed rules of 
evidence at “any dispositional hearing.” Proceedings to 
terminate parental rights fall within the purview of § 43-283, 
and, thus, relaxed rules of evidence may be used in such 
proceedings. in re Interest of J.S., A.C., and C.S., 227 Neb. 
251, 417 N.W.2d 147 (1987). See, also, Jn re Interest of A.H., 
237 Neb. 797, 467 N. W.2d 682 (1991). 

It would be anomalous indeed to permit the use of relaxed 
rules in determining whether a parent’s rights in and to her or 
his child should be forever terminated but to insist on the use of 
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strict rules of evidence in determining whether a parent’s rights 
should be interfered with temporarily while awaiting 
adjudication. While a dispositional proceeding has generally 
been thought of as a judicial determination concerning a 
juvenile’s relationship to her or his parents made following an 
adjudication under § 43-247, In re Interest of J.S., A.C., and 
C.S., supra, a proceeding concerning the temporary placement 
of a juvenile pending adjudication is likewise dispositional in 
that, by its nature, the ruling involves a nonpermanent 
placement of a juvenile pending further judicial action. Thus, a 
hearing to determine who shall have custody of a juvenile 
pending an adjudication is in that sense dispositional; 
therefore, § 43-283 applies to such a proceeding, and relaxed 
rules of evidence may be followed. 


(b) Hearsay 

The mother complains that hearsay was admitted. Even 
where relaxed rules of evidence may be employed, due process 
requires that the proceedings be fundamentally fair. Jn re 
Interest of D.S. and TS. , 236 Neb. 413, 461 N.W.2d 415 (1990). 
Thus, certain hearsay may be inadmissible irrespective of 
whether strict rules of evidence apply. 

However, in considering the mother’s claim in this regard, it 
must be remembered that this court reviews appeals from 
juvenile proceedings de novo on the record and is thus required 
to reach a conclusion independent of the juvenile court’s 
findings; provided, however, that where the evidence conflicts, 
this court considers and may give weight to the juvenile court’s 
observation of the witnesses and acceptance of one version of 
facts over another. Jn re Interest of Jones, 230 Neb. 462, 432 
N. W.2d 46 (1988); Jn re Interest of Biesecker, 214 Neb. 425, 333 
N.W.2d 923 (1983). 

Therefore, the improper admission of evidence in a juvenile 
proceeding does not, in and of itself, constitute reversible error, 
for as long as proper objection was made at trial, this court, in 
its review, ignores information which was improperly received. 
Inre Interest of D.S. and T.S., supra. 


(c) Burden of Proof 
The mother’s claim that the juvenile court improperly placed 
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the burden of proof on her and that the State failed to establish 
that the infant’s preadjudication placement with the 
department should be continued in the department arises from 
the following colloquy during opening statements: 

THE COURT: . . . Now, I think you first started out by 
saying that two of the children were in foster care that day; 
right? 

[MOTHER’S COUNSEL]: Your Honor, they were in 
— not foster care. They were in a licensed day-care home. 
They were in day-care. 

THE COURT: And the eight-year old was left home 
alone. 

[GUARDIAN AD LITEM]: With the — in charge of a 
three-year old. 

THE COURT: Not just alone, but in the care of a 
three-year old. That right there is totally inappropriate, in 
my mind. You don’t leave an eight-year old alone. And 
you don’t leave an eight-year old alone in the care of a little 
one. That’s neglect right there. That’s an emergency, and 
the children have to be taken out of the home because the 
mother is not around. 


. .. Okay. She was going down to the county jail; right? 

[MOTHER’S COUNSEL]: Yes. 

THE COURT: She lived clear in South Omaha. She 
would be gone, I’ll bet, for two hours. 

[GUARDIAN AD LITEM]: I believe, Your Honor, the 
testimony was two and a half hours. 

THE COURT: I would like to know anyone here who is 
— who has had kids would leave their eight-year old alone 
for three hours in the care of a three-year old. Raise your 
hands who would do that. 

Clearly, the juvenile court’s implied suggestion that the 
propriety of the mother’s conduct was to be judged in 
accordance with the outcome of a poll is unfortunate, 
inappropriate, and not to be condoned. However, we need not 
address whether the juvenile court’s comments were such as to 
constitute the imposition of a presumption of neglect on the 
mother because this court certainly indulges in no such 
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presumption. 


3. ROLEOF GUARDIAN AD LITEM 

Overlooking that the petition was filed by the county 
attorney and not the guardian ad litem, the mother, in the third 
summarized assignment of error, complains that the guardian 
ad litem was unlawfully permitted to prosecute the case. In 
doing so, she cites to Neb. Rev. Stat. § 43-272.01 (Cum. Supp. 
1990), the relevant portions of which read: 

(1) A guardian ad litem as provided for in subsections 
(2) and (3) of section 43-272 shall be appointed at the 
commencement of all cases brought under subdivision 
(3)(a) . .. of section 43-247.... 

(2) In the course of discharging duties as guardian ad 
litem, the person so appointed shall consider, but not be 
limited to, the criteria provided in this subsection. The 
guardian ad litem . . . (b) is not appointed to prosecute or 
defend the parents or other custodian of the protected 
juvenile but shall defend the legal and social interests of 
such juvenile. Social interests shall be defined generally as 
the usual and reasonable expectations of society for the 
appropriate parental custody and protection and quality 
of life for juveniles without regard to the socioeconomic 
status of the parents or other custodians of the juvenile. . . 
(e) may present evidence and witnesses and cross-examine 
witnesses at all evidentiary hearings, (f) shall be 
responsible for making recommendations to the court 
regarding the temporary and permanent placement of the 
protected juvenile. ... 

It is true that the guardian ad litem conducted much of the 
evidential presentation and argument against the mother. 
However, a guardian ad litem clearly has the authority to 
“present evidence and witnesses and cross-examine witnesses at 
all evidentiary hearings.” § 43-272.01(2)(e); In re Interest of 
D.C. , 229 Neb. 359, 426 N.W.2d 541 (1988); In re Interest of 
R.W., 236 Neb. 420, 461 N.W.2d 545 (1990). It necessarily 
follows that a guardian ad litem will adduce such evidence as he 
or she concludes will serve the interests of the juvenile and argue 
in favor of such disposition as the guardian concludes is best for 
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the juvenile. The question is not who adduced the evidence and 
persuaded the juvenile court, but what does the evidence prove 
and was the juvenile court’s ruling correct? 


4. PROPRIETY OF DETENTION ORDER 

The foregoing question brings us to the fourth and last 
summarized assignment of error, the mother’s claim that the 
juvenile court erred in continuing the infant’s temporary care 
after seizure in the department. 

The circumstances required to be established for continuing 
to withhold a juvenile’s custody from her or his parent pending 
adjudication are found in § 43-254: 

If a juvenile has been removed from his or her parent, 
guardian, or custodian pursuant to subdivision (3) of 
section 43-248, the court may enter an order continuing 
detention or placement only upon a written determination 
that continuation of the juvenile in his or her home would 
be contrary to the welfare of such juvenile and that 
reasonable efforts were made, prior to placement, to 
prevent or eliminate the need for removal and to make it 
possible for the juvenile to return to his or her home. 

Although Neb. Rev. Stat. § 43-279.01(3) (Cum. Supp. 1990) 
provides that when adjudicating whether a juvenile is 
dependent or neglected within the purview of § 43-247(3)(a) the 
State must establish its allegations by a preponderance of the 
evidence and that when seeking to terminate parental rights the 
proof must be clear and convincing, it is silent as to the 
quantum of proof required to satisfy the State’s burden of 
proving that the custody of an alleged dependent or neglected 
juvenile should be in the department pending adjudication. 

However, as the temporary placement is no more onerous 
than an adjudication that a juvenile is dependent or neglected 
such as to subject the juvenile to the jurisdiction of the juvenile 
court, we hold that proof by a preponderance of the evidence 
that such placement needs to be continued is sufficient. See Jn 
re Interest of L.D. et al., 224 Neb. 249, 398 N.W.2d 91 (1986) 
(preponderance of evidence sufficient to support adjudication 
that juvenile was within purview of § 43-247(3)(a)). 

The evidence of the mother’s demonstrated unabashed 
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proclivity to leave her other children in their own care under the 
supervision of a not-quite-9-year-old, coupled with the evidence 
of her recent drug use, preponderates in favor of a conclusion 
that the infant is neglected such as to come within the purview 
of § 43-247(3)(a). The State need not wait to intervene until the 
infant suffers injury because she was left in the immature care 
of her oldest sibling. 


VI. JUDGMENT 
The record failing to sustain any of the summarized 
assignments of error, we affirm the detention order of August 


27, 1990. 
AFFIRMED. 


Kurt A. KNIPPELMIER, APPELLANT, V. KIMBERLY ANN 
KNIPPELMIER, APPELLEE. 
470 N.W.2d 798 


Filed June2!, 1991. No. 89-135. 


1. Divorce: Appeal and Error. In appeals involving actions for dissolution of 
marriage, the Supreme Court’s review is de novo on the record to determine 
whether there has been an abuse of discretion by the trial judge, whose judgment 
will be upheld in the absence of an abuse of discretion. When the evidence is in 
conflict, the Supreme Court considers, and may give weight to, the fact that the 
trial judge heard and observed the witnesses and accepted one version of the 
facts rather than another. 

2. Child Support: Rules of the Supreme Court: Presumptions. Child support shall 
be established in accordance with the Nebraska Child Support Guidelines unless 
the court finds that one or both parties have produced sufficient evidence to 
rebut the presumption that the application of the guidelines will result in a fair 
and equitable child support order. 

3. Child Support: Rules of the Supreme Court. The court may deviate from the 
Nebraska Child Support Guidelines whenever the application of the guidelines 
in an individual case would be unjust or inappropriate. 

4. Child Support. In determining the amount of a child support award, the trial 
court must consider the status, character, and situation of the parties and 
attendant circumstances, including the financial condition of the parties and the 
estimated cost of support of the children. 
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Appeal from the District Court for Nemaha County: ROBERT 
T. FINN, Judge. Affirmed as modified. 


Louie M. Ligouri for appellant. 
Steven J. Mercure, of Nestor & Mercure, for appellee. 


HASTINGS, C.J., WHITE, CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ., and CoLWELL, D.J., Retired. 


GRANT, J. 

This is an action for dissolution of marriage. Petitioner- 
appellant husband, Kurt A. Knippelmier, and respondent- 
appellee wife, Kimberly Ann Knippelmier, were married 
on August 27, 1983. Two children were born to the marriage: 
Stanley Kyle, born June 24, 1986, and Kristin Ann, born 
January 23, 1988. The marriage was dissolved by a decree 
entered by the district court for Nemaha County, Nebraska, on 
February 8, 1989. 

Pursuant to a property settlement agreement approved by 
the district court, the husband was awarded a 1982 Ford 
Bronco; the assets of his automotive repair business, which he 
and his father operate as a partnership; certain real estate, 
including the family home; and household personalty. The 
Bronco, the real estate, and the husband’s interest in the 
automotive repair business have a combined total value of 
$33,800. The husband assumed payment for all the parties’ 
debts, totaling $32,031.33, which were incurred prior to their 
separation on September 9, 1988. The wife received a 1979 
Oldsmobile station wagon worth $2,000, a life insurance policy, 
her 401K retirement plan, and household goods. The parties 
agreed that no alimony would be paid. The parties also agreed 
that the wife would have custody of the children, subject to 
specific visitation in the husband. 

After trial, the court ordered the husband to pay child 
support of $113.75 per child plus $150 per month toward the 
child-care expenses. The husband timely appealed, contending 
that the trial court erred in (1) setting child support in an 
amount above that established by the Nebraska Child Support 
Guidelines, (2) fixing day-care expenses in an excessive amount, 
and (3) ordering an automatic increase in child support to be 
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payable beginning September 1, 1995. We determine appellant 
husband is correct only in his third assignment of error and 
affirm the judgment of the trial court, as modified herein. 

In appeals involving actions for dissolution of marriage, the 
Supreme Court’s review is de novo on the record to determine 
whether there has been an abuse of discretion by the trial judge, 
whose judgment will be upheld in the absence of an abuse of 
discretion. When the evidence is in conflict, the Supreme Court 
considers, and may give weight to, the fact that the trial judge 
heard and observed the witnesses and accepted one version of 
the facts rather than another. LaBenz v. LaBenz, 237 Neb. 231, 
465 N.W.2d 726 (1991). 

The record shows the following: The parties were married on 
August 27, 1983, andare the parents of two children, ages 4 and 
3. They agreed that the wife would receive custody of the 
children and that neither party would pay alimony to the other. 

Both parties have high school educations. During the 
marriage, the wife was the primary wage earner and was 
employed by a Hinky Dinky supermarket in Auburn. Shortly 
before trial, the wife moved to Lincoln, and she began 
employment with Hinky Dinky in Lincoln 5 days before the 
trial. At the time of trial, she earned $5.25 per hour, had a 
monthly gross income of $910, and estimated her child-care 
costs in Lincoln would be $448 per month. While employed in 
Auburn, the wife earned $700 per month, with child-care 
expenses of either $380 or $288 per month. The difference in 
those amounts is not explained, but may be connected with the 
fact that while in Auburn, the wife had assistance from 
relatives. 

The husband testified that he is an able-bodied man and is 
capable of gainful employment. He had no taxable income in 
1985, earned approximately $5,000 in 1986, and earned $3,276 
in 1987. At the time of trial, the husband was self-employed in 
an automotive repair business with his father. The business had 
been in operation for 2 years. At the time of trial, the husband’s 
affidavit showed estimated gross earnings from the automotive 
repair business were $615 per month, and his estimated 
monthly net income was $465. 

Based on the foregoing, the district court found that “the 
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Petitioner has the same earning capacity and ability as the 
Respondent and the net income of the Respondent is presently 
approximately $750.00 per month.” The husband was ordered 
to pay child support of $113.75 per month per child 
until the youngest child . . . born January 23, 1988, is 
enrolled and attending school, at which time the 
{husband] shall pay . . . the sum of $150.00 per child per 
month for a total sum of $300.00 per month for the 
support of the above-named minor children of the parties, 
payable on the Ist day of September, 1995, and continuing 
thereafter.... 
The court also ordered the husband to pay $150 per month for 
child-care expenses “until both of the minor children of the 
parties hereto are regularly enrolled in and attending school.” 
The court also specified certain visitation adjustments in the 
support order. 

In general, child support payments should be set according 
to the guidelines established by the Nebraska Supreme Court. 

Neb. Rev. Stat. § 42-364(4) (Reissue 1988) provides: 

In determining the amount of child support to be paid by a 
parent, the court shall consider the earning capacity of 
each parent and the guidelines provided by the Supreme 
Court pursuant to section 42-364.16 for the establishment 
of child support obligations. . . . 

Neb. Rev. Stat. § 42-364. 16 (Reissue 1988) provides: 

The Supreme Court shall provide by court rule, as a 
rebuttable presumption, guidelines for the establishment 
of all child support obligations. Child support shall be 
established in accordance with such guidelines unless the 
court finds that one or both parties have produced 
sufficient evidence to rebut the presumption that the 
application of the guidelines will result in a fair and 
equitable child support order. 

Thus, the court may deviate from the guidelines whenever 
the application of the guidelines in an individual case would be 
unjust or inappropriate. 

The child support guidelines of the Nebraska Supreme Court 
apply to any child support award made from and after October 
1, 1987. Stuczynski v. Stuczynski, ante p. 368, 471 N.W.2d 
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122 (1991); Formanack v. Formanack, 234 Neb. 325, 451 
N.W.2d 250 (1990). 

This case presents a contrast with Stuczynski v. Stuczynski, 
supra, where the husband worked two jobs to support his wife 
and children. In the instant case, for reasons not shown, the 
husband works, if at all, at jobs paying less than minimum 
wage, thus leaving the support of his children primarily to his 
wife. 

Reviewing the record de novo, we find that there is sufficient 
evidence in the record to rebut the presumption that the child 
support guidelines should be applied in this case. Although 
there is no specific evidence in the record to support the trial 
court’s conclusions that “in this country there still is no [parity] 
in opportunities for jobs between men and women” and that 
“there are ten times the opportunities out there for [petitioner] 
to make twice as much as [respondent is] making, with less 
opportunities,” the court properly considered the fact that the 
husband admitted he is able-bodied and is capable of gainful 
employment, with some skills in the automobile repair 
business. 

In Burhoop v. Burhoop, 221 Neb. 657, 661, 380 N.W.2d 254, 
257 (1986), acase concerning an award of alimony, we said that 
“the earning capacity of both parties in a dissolution of 
marriage should be considered” and that “[t]he actual earning 
capacity of a spouse is frequently more important than the 
profitability of that spouse’s business in determining the 
propriety of an award of alimony.” Jd. at 662, 380 N.W.2d at 
258. Accord Keim v. Keim, 228 Neb. 684, 424 N.W.2d 112 
(1988). The same is true of child support. See, e.g., State v. 
Smith, 231 Neb. 740, 437 N.W.2d 803 (1989). Under the 
circumstances presented in this case, a strict application of the 
guidelines would have discounted the husband’s earning 
capacity and placed an unfair burden on the wife. 

Having determined that a strict application of the child 
support guidelines would be inequitable in this case, we 
consider the husband’s contention that the child support award 
is excessive. Both parents have the duty to support their minor 
children. Druba v. Druba, ante p. 279, 470 N.W.2d 176 
(1991); Coffey v. Coffey, 205 Neb. 191, 286 N.W.2d 753 (1980). 
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Although not identical, the situation is similar to that presented 

in State v. Smith, supra at 743-44, 437 N.W.2d at 806, a 

paternity action: 

Smith testified that before 1986, he worked as a state 

brand inspector, making approximately $18,000 per year. 
At the beginning of 1986, after he knew he was accused of 
being [the child’s] father, he quit his job to work on his 
parents’ ranch. He receives no compensation for working 
on the ranch other than room and board. He occasionally 
works day labor jobs as a ranch hand for approximately 
$50 per day. This work varies depending on the season. He 
also raises a few cattle on his own. His tax returns indicate 
he has continually lost money on this venture. The court 
found, although Smith had made a business decision to 
cease being a brand inspector, it was not a factor to be 
considered in determining the amount of child support he 
should pay. Based upon his earning capacity, as evidenced 
by his earnings as a brand inspector, the court ordered 
Smith to pay $200 per month in child support. 

(Emphasis supplied.) We held in State v. Smith that the trial 

court did not abuse its discretion in ordering the father to pay 

$200 per month child support. 

In the present case, the wife earns gross income of 
approximately $910 per month. She began to receive those 
higher earnings 5 days before the trial. The husband has a high 
school education, is self-employed as an auto mechanic, and 
testified that there was no reason he could not obtain other 
employment. The record shows that the husband estimated in 
1988 he would make gross income of approximately $615 per 
month. This amount, in itself, would result in substantially 
higher income than the husband’s self-employment income of 
$3,276 in 1987. In setting child support payments at $113.75 per 
month per child (rather than at the $78.65 amount suggested by 
the husband), the district court assumed that the husband had 
the capacity to earn at least as much money as the wife. 
Although there is no specific testimony in the record on this 
point, we reiterate that both parents have the duty to support 
their minor children and conclude that, under the 
circumstances, the trial court did not abuse its discretion in 
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setting child support at $113.75 per month per child. The 
amounts are almost minimal, and the husband, as a father, 
should be expected to help support his children. 

The husband further contends that the district court erred in 
ordering him to pay day-care expenses in an excessive amount. 
The child support guidelines effective on the date of trial 
provided that “[dJay-care expenses are not specifically 
computed into the guidelines amount and are to be considered 
independently of any amount computed by use of these 
guidelines.” See Fooks v. Fooks, 226 Neb. 525, 412 N.W.2d 469 
(1987). The wife testified that since moving to Lincoln she could 
no longer receive help from relatives with day care. She 
estimated she would now be required to pay approximately 
$448 per month in child-care expenses. Under the 
circumstances, the trial court did not abuse its discretion in 
ordering the husband to contribute $150 per month toward 
child-care expenses. 

The husband contends finally that the district court erred in 
ordering an automatic increase in child support, to be payable 
beginning September 1, 1995. In making the contention that his 
child support payments will be increased in 1995, the husband 
overlooks the fact that at the same time, the court’s order 
provides that his contribution toward the child-care expenses 
incurred by the wife will be terminated when the younger child 
begins attending school. The net effect of the decree in this 
regard is to terminate the husband’s obligation to contribute to 
the child-care expenses in the amount of $150 per month at the 
time the younger child begins attending school, and to increase 
his child support at the same time to $300 per month from 
$227.50 per month. This amounts to a net decrease in overall 
child support and child-care payments to the wife of $77.50 per 
month as of September 1, 1995. 

In determining the amount of a child support award, the trial 
court must consider the status, character, and situation of the 
parties and attendant circumstances, including the financial 
condition of the parties and the estimated cost of support of the 
children. Formanack v. Formanack, 234 Neb. 325, 451 N.W.2d 
250 (1990). While the record supports the trial court’s child 
support award and award of child-care expenses as of the date 
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of the dissolution hearing, there was no evidence presented 
showing what the financial condition of the parties, the 
estimated cost of supporting the children, or the child-care 
expenses will be in September 1995. While the child-care 
expenses may or may not decrease when the younger child 
begins to attend school, it does not appear to us that such 
expenses will vanish. The wife may need more assistance from 
the husband at that time if she is to continue to be the primary 
support of the children. Accordingly, in view of the particular 
circumstances of this case, we find that an automatic decrease 
on September 1, 1995, in total payments made by the husband 
should not be ordered at this time. The district court erred in 
ordering an automatic change in total payments, effective that 
date. Should the circumstances materially change in the future, 
either party may petition the district court to modify the decree 
at that time. 

We note that the current requirements of the Nebraska Child 
Support Guidelines in paragraph H specifically provide for the 
situation in which more than one child is involved. See 
Stuczynski v. Stuczynski, ante p. 368, 471 N.W.2d 122 
(1991). In view of the young ages of the children herein and the 
fact we are not applying the guidelines herein, we do not 
provide for the situation in which one child becomes 
emancipated. 

The decree is modified to delete the requirement that the 
husband pay increased child support beginning September 1, 
1995, and to delete the requirement that the husband’s 
payments for child-care expenses be terminated on the same 
day. In all other respects, the judgment of the district court is 
affirmed. 

The wife is awarded the sum of $100 to be applied toward her 
attorney fees in this court. 

AFFIRMED AS MODIFIED. 
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MICHAEL KANE, APPELLANT, V. STEVE VODICKA, NEBRASKA STATE 
PENITENTIARY SAFETY OFFICER, ET AL., APPELLEES. 
471 N.W.2d 136 


Filed June2!, 1991. No. 89-175. 


1. Moot Question. A case becomes moot when the issues presented are no longer 
alive. 

2. Jurisdiction: Words and Phrases. Subject matter jurisdiction is the power to 
hear and determine a case of the general class or category to which the 
proceedings in question belong and to deal with the general subject involved in 
the action before the court. 

3. Demurrer: Pleadings. If a demurrer is sustained, the plaintiff must be given an 
opportunity to amend, if the defect is such that it can be remedied. 


Appeal from the District Court for Lancaster County: 
JEFFRE CHEUVRONT, Judge. Reversed and remanded for further 
proceedings. 


Michael Kane, prose. 


Robert M. Spire, Attorney General, and Melanie J. 
Whittamore for appellees. 


HaAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


CAPORALE, J. 

Appellant, Michael Kane, while an inmate at the Nebraska 
State Penitentiary, filed a petition against the appellees, prison 
officials and employees, seeking various orders, injunctive 
relief, and compensatory and punitive damages stemming from 
alleged unsanitary conditions at the penitentiary’s “big 
kitchen.” Following a telephonic hearing, the district court 
sustained the defendants’ demurrer and dismissed the petition. 
Kane’s assignment of error takes issue with the district court’s 
finding that his petition failed “to state a claim for which [it] 
has jurisdiction.” We reverse and remand for further 
proceedings. 

Chief among the allegations against the defendants 
“individually and in their official capacities” are claims that the 
penitentiary’s “big kitchen” is dirty, understaffed, undersized, 
mismanaged, and insect-infested; that Kane has found foreign 
objects, such as wire, metal fragments, and a pastry brush 
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bristle, in his food; and that he no longer eats many foods, 
avoiding those in which foreign objects could be concealed, 
because “[t]he big kitchen scares the hell out of” him. 

It appears defendants were served only through the Attorney 
General and not individually. They therefore demurred in their 
official capacity only, claiming that the district court had no 
jurisdiction of the subject of the action and that the petition did 
not state facts sufficient to constitute a cause of action. The suit 
against them as individuals is therefore not before us. 

We begin our analysis by noting that Kane has been 
discharged from the penitentiary. His first five prayers for relief 
combine, in effect, to request that the district court order 
defendants to discontinue alleged unsanitary practices and 
begin performing their duties in a sanitary manner. These 
remedies are injunctive, albeit containing both prohibitory and 
mandatory elements, in that they aim to prevent future harm. 
See, e.g., Koenig v. Southeast Community College, 231 Neb. 
923, 438 N.W.2d 791 (1989); County of Knox v. City of 
Creighton, 214.Neb. 196, 333 N.W.2d 395 (1983). 

This court has consistently held that a case becomes moot 
when the issues presented are no longer alive. See, e.g., 
Department of Health v. Manor Care, Inc. , 237 Neb. 269, 465 
N. W.2d 764 (1991); Mullendore v. School Dist. No. 1,223 Neb. 
28, 388 N.W.2d 93 (1986). Kane’s release from imprisonment 
means that he can no longer be harmed by defendants’ official 
conduct. Thus, the claims for injunctive relief to prevent future 
harm are no longer alive, and, accordingly, they are moot. We 
thus need not, and do not, concern ourselves further with those 
matters. 

The remaining portions of Kane’s prayer seek compensatory 
and punitive damages, attorney fees, and costs. Although the 
prayer of a petition is not a part of the factual allegations and is 
not considered in determining whether a cause of action has 
been stated, St. Paul Fire & Marine Ins. Co. v. Touche Ross & 
Co., 234 Neb. 789, 452 N.W.2d 746 (1990), the petition does 
contain factual allegations which sound in tort. As to these 
allegations, we must determine whether the district court 
correctly concluded it lacked subject matter jurisdiction. 

Neb. Const. art. I, § 13, declares: “All courts shall be open, 
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and every person, for any injury done him in his lands, goods, 
person or reputation, shall have a remedy by due course of law, 
and justice administered without denial or delay.” Neb. Rev. 
Stat. § 24-302 (Reissue 1989) provides: ‘The district courts 
shall have and exercise general, original and appellate 
jurisdiction in all matters, both civil and criminal, except where 
otherwise provided.” 

We have neither been directed to, nor have we found, 
anything which purports to divest the courts of jurisdiction to 
determine a case in which a prisoner seeks monetary damages 
from his keepers. On the contrary, Neb. Rev. Stat. § 81-8,214 
(Cum. Supp. 1990) specifically vests in the district court 
jurisdiction to hear tort claims filed against the state. Indeed, 
prisoner actions seeking damages from jailers have been 
entertained in this state. Thus, the district court had subject 
matter jurisdiction, which is defined as the power to hear and 
determine a case of the general class or category to which the 
proceedings in question belong and to deal with the general 
subject involved in the action before the court. State ex rel. 
Gaddis v. Gaddis, 237 Neb. 264, 465 N.W.2d 773 (1991). For 
prisoner cases decided under such power, see, e.g., Daniels v. 
Andersen, 195 Neb. 95, 237 N.W.2d 397 (1975) (prisoner 
successfully brought negligence action against city, under 
Political Subdivisions Tort Claims Act, for injuries suffered 
while incarcerated in city “drunk tank”); Webber v. Andersen, 
187 Neb. 9, 187 N.W.2d 290 (1971), appeal after remand, 
Webber v. City of Omaha, 190 Neb. 678, 211 N.W.2d 911 (1973) 
(action by prisoner seeking damages for injuries suffered when 
assaulted by other inmates); O’Dell v. Goodsell, 149 Neb. 261, 
30 N.W.2d 906 (1948), appeal after remand 152 Neb. 290, 41 
N.W.2d 123 (1950) (action against sheriff for wrongful death of 
decedent while incarcerated). 

We do not at this time consider whether Kane succeeded in 
stating a cause of action, for even if he did not, he must be given 
an opportunity to amend his petition in an effort to remedy any 
such defect as may exist. Neb. Rev. Stat. § 25-854 (Reissue 
1989); St. Paul Fire & Marine Ins. Co. v. Touche Ross & Co., 
supra (failing to grant leave to amend after sustaining demurrer 
constituted abuse of discretion). 
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Accordingly, we reverse the judgment and remand the cause 
for further proceedings. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
FAHRNBRUCH, J., concurs inthe result. 


STATE OF NEBRASKA, APPELLANT, V. DODGE CITY ETAL., 
APPELLEES. 
470 N.W.2d 795 


Filed June 21,1991. No. 89-339. 


1. Penalties and Forfeitures: Equity: Appeal and Error. An action for forfeiture is 
considered to sound in equity, and we review an equity action de novo on the 
record and reach our own conclusion independent of the findings of the trial 
court. 

2. Actions: Statutes. Under the general saving clause, a pending action is not 
affected by the repeal or amendment of a statute, and the laws in effect at the 
time of the commencement of the action are controlling. 

3. Statutes. The saving clause applies to both civil and criminal statutes. 

4. Gaming: Penalties and Forfeitures. Neb. Rev. Stat. § 28-1111 (Reissue 1989) 
requires that any gambling device possessed in violation of article 11 of chapter 
28 shall be forfeited to the state. In addition, Neb. Rev. Stat. § 29-820(1)(d) 
(Reissue 1989) requires that seized contraband shall be destroyed. 


Appeal from the District Court for Buffalo County: 


DEWAYNE WOLF, Judge. Reversed and remanded with 
directions. 


Robert M. Spire, Attorney General, and William L. 
Howland for appellant. 


Daniel L. Lindstrom and Jeffrey H. Jacobsen, of Jacobsen, 
Orr, Nelson, Wright, Harder & Lindstrom, P.C., and Andrew J. 
McMullen for appellees. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


WHITE, J. 
The State appeals from an order of the district court which 
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held that five electronic and video machines were prohibited 
gambling devices on the date of their seizure, but which held 
that the machines could not be forfeited to the state. The trial 
court ruled that the machines could be returned to their owners 
because the applicable statute had been amended prior to the 
hearing on the petition for forfeiture. We reverse. 

Sgt. Larry Williams, an investigator for the Nebraska State 
Patrol, testified that in January 1987, he took part in the seizure 
of five electronic and video gambling machines from clubs in 
Kearney, Nebraska. On May 19, 1987, the State filed a petition 
seeking an order directing forfeiture of the machines as illegal 
gambling devices. A hearing on the petition was held on 
January 17, 1989, and the court issued its order on March 14, 
1989. The trial court found that the seizure was proper, but that 
the devices were no longer unlawful under current statutes, and 
that the devices and money found in them should be returned to 
their owners. The State’s motion for new trial was overruled, 
and this appeal followed. 

The State assigns as error the trial court’s determination that 
the 1987 amendment to Neb. Rev. Stat. § 28-1107 (Reissue 
1989) made only possession of certain mechanical gambling 
devices illegal, and its determination that in order for forfeiture 
to be legal, possession of the gambling devices had to be in 
violation of article 11 of chapter 28 of the Nebraska Revised 
Statutes. 

As we noted recently in State v. Two IGT Video Poker 
Games, 237 Neb. 145, 465 N.W.2d 453 (1991), an action for 
forfeiture is considered to sound in equity, and we review an 
equity action de novo on the record and reach our own 
conclusion independent of the findings of the trial court. 

The State’s petition seeking the forfeiture was filed prior to 
the amendment of § 28-1107, and under the general saving 
clause, a pending action is not affected by the repeal or 
amendment of a statute, and the laws in effect at the time of the 
commencement of the action are controlling. See, United 
Mineral Products Co. v. Nebraska Railroads, 177 Neb. 802, 
131 N.W.2d 388 (1964); Neb. Rev. Stat. § 49-301 (Reissue 
1988). We have held that the saving clause applies to both civil 
and criminal statutes. See State v. Randolph, 186 Neb. 297, 183 


STATE v. DODGE CITY 441 
Cite as 238 Neb. 439 


N.W.2d 225 (1971), cert. denied 403 U.S. 909, 91S. Ct. 2217, 29 
L. Ed. 2d 686. 

Although we must apply the statute which was in effect at the 
time of the petition for forfeiture, and in so doing we find that 
the machines in question were gambling devices and were 
properly seized, we also find that the devices were illegal under 
either version of the statute. 

In Two IGT Video Poker Games, supra, we analyzed 
whether two video poker devices similar to the ones at issue here 
met the statutory definition of gambling device as found in 
Neb. Rev. Stat. § 28-1101(5) (Reissue 1989), which has not been 
amended since 1986. We held: 

A gambling device is therefore a device which is used or 
usable by a person to bet something of value on the 
outcome of a future event, which outcome is determined 
by an element of chance and which does not fall within one 
of the exceptions contained in § 28-1101(4). There is no 
question but that the outcome of the poker hands played 
on the machines in question is a future event determined 
by anelement of chance.... 

State v. Two IGT Video Poker Games, supra at 151, 465 
N.W.2d at 459. 

The version of § 28-1107 which was in effect in early 1987 
provided that possession of a gambling device is illegal, and 
provided exceptions for certain types of devices, including for 

any coin-operated mechanical game designed and 
manufactured to be played for amusement only and which 
may allow the player the right to replay such mechanical 
game at no additional cost, which right to replay shall not 
be considered money or property, except that such 
mechanical game (a) can accumulate no more than fifteen 
free replays at one time, (b) can be discharged of 
accumulated free replays only by reactivating the game for 
one additional play for each accumulated free replay, and 
(c) makes no permanent record directly or indirectly of 
free replays so awarded. 
§ 28-1107 (Reissue 1985). 

In the later 1987 version, exceptions were added for 

“computer gaming device[s], electronic gaming device[s], or 
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video gaming device[s].” Also eliminated was the 15-replay 
limit. See § 28-1107 (Reissue 1989). The revision in the law 
makes no difference to the facts of this case, since the machines 
are illegal gambling devices under either version of the statute. 

Dodge City and the other games in the present case, like 
those in Two IGT Video Poker Games, are activated by players 
using coins and provide free replay credits, which involve 
extension of a service or entertainment. Thus, the devices are 
used to bet something of value on the outcome of a future 
event, and “unless the activity falls within one of the exceptions 
listed in § 28-1101(4), playing the machines is engaging in 
gambling, and the machines are gambling devices within the 
meaning of the statute.” State v. Two IGT Video Poker Games, 
Supra at 152, 465 N.W.2d at 459. None of the exceptions in 
§ 28-1101(4)—entering into a lawful business transaction, 
playing an amusement device with an unrecorded right of 
replay, conducting or participating in a prize contest, and 
conducting or participating in any bingo, lottery, or 
raffle—apply to this case. 

As with the devices in 7wo IGT Video Poker Games, we find 
that these machines are equipped both with reset switches and 
with meters to make a permanent record of the replays 
awarded, which violates the statute and makes the machines 
illegal gambling devices. Under Neb. Rev. Stat. § 28-1111 
(Reissue 1989), which has remained in effect throughout the 
history of this case, any gambling device possessed in violation 
of article 11 of chapter 28 “shall be forfeited to the state.” In 
addition, Neb. Rev. Stat. § 29-820(1)(d) (Reissue 1989) requires 
that seized contraband, such as these illegal gambling devices, 
shall be destroyed. 

The district court was correct in finding that the machines 
were illegal at the time of the seizure; however, the trial court 
erred in holding that the machines were no longer illegal 2 years 
later and that they should be returned to the owners. 

We reverse the decision of the district court and remand the 
cause with directions to grant the plaintiff’s petition for 
forfeiture. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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Laura J. NEAL, APPELLEE AND CROSS-APPELLANT, V. SCOTT A. 
NEAL, APPELLANT AND CROSS-APPELLEE. 
470 N.W.2d 803 


Filed June 21,1991. No. 89-391. 


Appeal from the District Court for Douglas County: JERRY 
M. Gitnick, Judge. Affirmed. 


James R. Place, of Place and Rasmussen, on brief, for 
appellant. 


Scott A. Neal, pro se. 


Ronald E. Frank and Clark J. Vanskiver, of Sodoro, Daly & 
Sodoro, for appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


PER CURIAM. 

This is an appeal from a dissolution of marriage decree dated 
March 31, 1989, entered by the district court for Douglas 
County. The sole issue raised by the parties on appeal and 
cross-appeal is the amount of alimony awarded the appellee 
spouse. Awards of alimony are initially entrusted to the 
discretion of the trial court and will not be disturbed on appeal 
unless the record establishes that the trial court has abused its 
discretion. Dinovo v. Dinovo, ante p. 285, 470 N.W.2d 174 
(1991). Reviewing the judgment of the trial court de novo on the 
record and finding no abuse of discretion, we affirm the 
judgment. See Schulze v. Schulze, ante p. 81, 469 N.W.2d 139 
(1991). 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. STANLEY W. KIECKHAFER, 
APPELLANT. 
471 N.W.2d 135 


Filed June 21,1991. No. 90-317. 


Trial: Evidence: Stipulations: Appeal and Error. One who, without raising any 
objection, stipulates to the admission of evidence cannot on appeal complain 
aboutits receipt. 


Appeal from the District Court for Antelope County, 
MERRITT C. WARREN, Judge, on appeal thereto from the 
County Court for Antelope County, STEPHEN P. FINN, Judge. 
Judgment of District Court affirmed. 


Rodney W. Smith for appellant. 


Robert M. Spire, Attorney General, and Wynn Clemmer for 
appellee. 


HastTIncs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


CAPORALE, J. 

Following a bench trial on stipulated facts, the county court 
adjudged defendant-appellant, Stanley W. Kieckhafer, guilty of 
driving while under the influence of alcohol, in violation of 
Neb. Rev. Stat. § 39-669.07 (Reissue 1988). The district court 
affirmed the conviction, and Kieckhafer now asserts that court 
erred in failing to find that the county court erred in refusing to 
suppress certain evidence. We affirm. 

Kieckhafer argues that his arrest was illegal because the 
arresting officer did not have probable cause to stop and 
subsequently seize him. At the hearing on Kieckhafer’s motion 
to suppress the evidence leading to and developed after his 
arrest, the arresting officer testified that at 2:30 on the morning 
in question he saw Kieckhafer leave a bar and fall while opening 
the door of his automobile. A while after Kieckhafer succeeded 
in crawling into his automobile, the officer approached the 
vehicle and discovered that Kieckhafer, clouded in an effluvium 
of alcohol, was so sound asleep that calling his name did not 
rouse him. 

The officer maintained intermittent surveillance of 
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Kieckhafer between the hours of 2:30 and 4:30 a.m., when he 
again checked Kieckhafer at the surveillance scene and 
observed that he was still “passed out.” The officer then 
returned to his home for acup of coffee. 

At approximately 7 a.m., the officer, being a firefighter as 
well as the assistant chief of police, responded to a fire call. 
Upon arriving at the fire, he discovered the house which was 
burning belonged to Kieckhafer. The officer was sent to the 
surveillance scene in order to determine from Kieckhafer 
whether anyone was in the building. Kieckhafer appeared to be 
just awakening, perhaps in response to the fire whistle and 
sirens, and he, still redolent of alcohol, told the officer that no 
one was in the house. The officer thereupon returned to the fire 
to pass on that information. Within about 5 minutes, the 
officer again returned to the surveillance scene and discovered 
that Kieckhafer had departed. 

Upon making inquiries, the officer learned that Kieckhafer 
“had stopped at PDQ and got gas... .” The officer once again 
returned to the surveillance scene and later, at about 10 that 
same morning, saw Kieckhafer drive by, pull up to a stop sign, 
and, without stopping, execute a wide turn “into the other 
lane.” The officer then approached Kieckhafer, again noticed 
the odor of alcohol about him, and, after Kieckhafer 
unsuccessfully performed some field sobriety tests, arrested 
him. 

To postulate that an officer who has observed a person who 
emits the odor of alcohol leave a bar, fall getting into his 
automobile, spend hours in a deep sleep, and later drive his 
automobile improperly does not have grounds to form the 
reasonable suspicion needed to stop the person and arrest him 
after he failed to satisfactorily perform field sobriety tests 
appears untenable. E.g., State v. Giessinger, 235 Neb. 140, 454 
N. W.2d 289 (1990). However, we do not reach the question, for 
at trial Kieckhafer, without in any way preserving his earlier 
objection, stipulated to the admission of the very evidence he 
had earlier argued should have been suppressed. The applicable 
rule is that one who, without raising any objection, stipulates to 
the admission of evidence cannot on appeal complain about its 
receipt. State v. Roggenkamp, 224 Neb. 914, 402 N.W.2d 682 
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(1987). 
Accordingly, the judgment of the district court is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. ROBERT G. FLECK, APPELLANT. 
471 N.W.2d 132 


Filed June21, 1991. No. 90-339. 


1. Convictions: Appeal and Error. In determining whether evidence is sufficient to 
sustain a conviction ina jury trial, an appellate court does not resolve conflicts 
of evidence, pass on credibility of witnesses, evaluate explanations, or reweigh 
evidence presented toa jury, which are within a jury’s province for disposition. A 
verdict ina criminal case must be sustained if the evidence, viewed and construed 
most favorably to the State, is sufficient to support that verdict. 

2. Verdicts: Appeal and Error. Ona claim of insufficiency of evidence, an appellate 
court will not set aside a guilty verdict in a criminal case where such verdict is 
supported by relevant evidence. Only where evidence lacks sufficient probative 
force as a matter of law may an appellate court set aside a guilty verdict as 
unsupported by evidence beyond a reasonable doubt. 

3. Convictions: Circumstantial Evidence: Proof. A defendant may be convicted by 
circumstantial evidence which establishes the defendant’s guilt beyond a 
reasonable doubt. The State is required to establish the defendant’s guilt for the 
crime charged, but is not required to disprove every hypothesis consistent with 
the defendant’s presumed innocence. 

4. Circumstantial Evidence: Words and Phrases. ‘Circumstantial evidence” 
means facts or circumstances, proved or known, from which existence or 
nonexistence of another fact may be logically inferred or deduced through a 
rational process. 


Appeal from the District Court for Douglas County: JAMEs 
M. Murphy, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 
Brian S. Munnelly for appellant. 


Robert M. Spire, Attorney General, and Marie C. Pawol for 
appellee. 


Hastincs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 
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SHANAHAN, J. 

In the district court for Douglas County, a jury convicted 
Robert G. Fleck of felonious first degree false imprisonment, a 
violation of Neb. Rev. Stat. § 28-314(1) (Reissue 1989), and use 
of a knife to commit a felony, a violation of Neb. Rev. Stat. 
§ 28-1205(1) (Reissue 1989). Section 28-314(1) states: “A 
person commits false imprisonment in the first degree if he 
knowingly restrains or abducts another person (a) under 
terrorizing circumstances or under circumstances which expose 
the person to the risk of serious bodily injury . . . .” Sentenced to 
imprisonment for each conviction, Fleck appeals and, in his 
sole assignment of error, asserts that the evidence is insufficient 
to sustain his convictions. Specifically, Fleck claims that the 
evidence failed to establish that he committed the crimes. 


STANDARD OF REVIEW 

In determining whether evidence is sufficient to sustain a 
conviction in a jury trial, an appellate court does not resolve 
conflicts of evidence, pass on credibility of witnesses, evaluate 
explanations, or reweigh evidence presented to a jury, which are 
within a jury’s province for disposition. A verdict in a criminal 
case must be sustained if the evidence, viewed and construed 
most favorably to the State, is sufficient to support that verdict. 
State v. Brown, 225 Neb. 418, 405 N.W.2d 600 (1987). Accord, 
State vy. Lonnecker, 237 Neb. 207, 465 N. W.2d 737 (1991); State 
y. Reynolds, 235 Neb. 662, 457 N.W.2d 405 (1990); State v. 
Olsan, 231 Neb. 214, 436 N.W.2d 128 (1989). 

On a claim of insufficiency of evidence, an appellate court 
will not set aside a guilty verdict in a criminal case where such 
verdict is supported by relevant evidence. Only where evidence 
lacks sufficient probative force as a matter of law may an 
appellate court set aside a guilty verdict as unsupported by 
evidence beyond a reasonable doubt. State v. Robertson, 223 
Neb. 825, 394 N.W.2d 635 (1986); State v. Lonnecker, supra; 
State v. Reynolds, supra. 


FACTUAL BACKGROUND 
While the female victim was walking from a grocery store to 
her parked car at approximately 1 a.m., she saw an occupant in 
a cream-colored or beige automobile parked next to her car in 
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the lighted parking lot. As the victim approached her car, the 
male occupant of the beige vehicle opened that car’s door. When 
the victim neared the front of her car, the man, wearing a ski 
mask and brandishing a hunting knife, pointed the knife at the 
victim; forced her inside her car; and directed her to drive to the 
back of the grocery store while the abductor sat in the rear seat 
of the victim’s car. After the victim drove to the back of the store 
and parked near a “dumpster,” the abductor ordered the victim 
to get out of the car, said that he “had a gun,” threatened to 
shoot her if she ran, handcuffed her, and led her to a nearby 
area, where he talked with the victim for about 5 minutes. 
Throughout her contact with the abductor, the victim observed 
that he was wearing aski mask with a red border or trim around 
the mouth and eye holes in the mask, a red checkered flannel 
shirt with a black T-shirt underneath, baggy jeans, “earth 
shoes,” and white surgical gloves. The victim also noted that 
her abductor was a Caucasian male who was approximately 5 
feet 7 inches tall, was slight in build, and had facial blemishes 
around his eyes, visible through the ski mask, and that he 
carried some duct tape with him. After talking to the victim, the 
man said he “couldn’t do it”; released the victim from the 
handcuffs; walked her back to her car, where he told the victim 
to remain; and fled on foot. 

The victim then immediately drove to a convenience store 
across the street, from which store the police were contacted. 
When the police arrived, the victim described her assailant and 
pointed out the beige car, which was still sitting in the grocery 
store parking lot. From the convenience store, officers 
observed an individual approach and enter the beige car across 
the street in the grocery store parking lot. Two officers drove to 
the beige car and encountered the male individual, who 
identified himself as “Robert Fleck.” Thereupon, police 
brought the victim to the parking lot, where she observed that 
the detained Caucasian had the same blemishes around his eyes 
as her abductor had, was the same height and build, and was 
wearing the same jeans, T-shirt, and earth shoes previously 
noted by the victim in the course of the abduction. Police found 
handcuffs in Fleck’s rear pocket and later located two pairs of 
surgical gloves and a hunting knife in the car registered to Fleck. 
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In a search at the dumpster site behind the grocery store, police 
discovered a BB gun which was a facsimile of a “large-caliber 
weapon.” Also, under the dumpster, police found a pair of 
surgical gloves, a dark ski mask with red trim, duct tape, anda 
red checkered flannel shirt, which matched the victim’s 
description of those articles. 


SUFFICIENCY OF THE EVIDENCE 

“<«“A defendant may be convicted by circumstantial 
evidence which establishes the defendant’s guilt beyond a 
reasonable doubt. The State is required to establish the 
defendant’s guilt for the crime charged, but is not required to 
disprove every hypothesis consistent with the defendant’s 
presumed innocence.” ’ ” State v. Zitterkopf, 236 Neb. 743, 
747, 463 N.W.2d 616, 620 (1990) (quoting State v. Oldfield, 236 
Neb. 433, 461 N.W.2d 554 (1990)). “ ‘Circumstantial evidence’ 
means facts or circumstances, proved or known, from which 
existence or nonexistence of another fact may be logically 
inferred or deduced through a rational process.” State v. 
Jasper, 237 Neb. 754, 763, 467 N.W.2d 855, 862 (1991). See, 
also, State v. Loveless, 234 Neb. 463, 451 N.W.2d 692 (1990). 

Viewing and construing the evidence most favorably to the 
State, we conclude that the evidence was sufficient for the jury 
to find, beyond a reasonable doubt, that Fleck was the 
perpetrator of the crimes charged. Because the evidence is 
sufficient to sustain each of Fleck’s convictions, his convictions 
are affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. WILLIAM BECK, APPELLANT. 
471 N.W.2d 128 


Filed June 21,1991. No. 90-408. 


1. Criminal Law: Intent: Words and Phrases. In the context of a criminal statute, 
an act is done intentionally if it is done willfully or purposefully rather than 
accidentally or involuntarily. The intent operative at the time of an action, asa 
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state of mind, may be inferred from the words and acts of an accused and from 
the facts and circumstances surrounding the conduct. 

2. Child Support: Visitation: Appeal and Error. This court has never stated that 
visitation rights and child support payments may be linked such that the failure 
to provide one shall tead to an excuse not to provide the other. The right of 
visitation is not a quid pro quo for the payment of child support. 

3. Sentences: Appeal and Error. A sentence that is within the statutory limits will 
not be disturbed on appeal absent an abuse of discretion. It is also within the trial 
court’s discretion to direct that sentences imposed for separate crimes may be 
served consecutively. 

4. Convictions: Restitution. A sentencing court may order the defendant to make 
restitution for the actual loss sustained as a direct result of the offense for which 
the defendant had been convicted. The court may not order an offender to make 
restitution ona charge for which the offender is not convicted. 

5. Child Support: Appeal and Error. This court cannot and will not serve as a civil 
collection agency for child support arrearage. 


Appeal from the District Court for York County: BRYCE 
Bartu, Judge. Affirmed as modified. 


James H. Truell for appellant. 


Robert M. Spire, Attorney General, and Elaine A. Chapman 
for appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


WHITE, J. 

William Beck appeals his York County District Court 
convictions for criminal nonsupport, in violation of Neb. Rev. 
Stat. § 28-706(1) (Reissue 1989). He was sentenced to a total of 
40 to 120 months in prison and was ordered to pay restitution of 
$11,008. We affirm the convictions, but modify the order of 
restitution. 

The defendant-appellant is the father of Billi Jo Beck, who 
was born on February 18, 1975. The decree of dissolution of 
marriage, entered on November 4, 1976, placed legal custody of 
the child in the court and awarded physical custody to Beck’s 
former wife, now Connie Tyrrell. Beck was ordered to pay $75 
each month in child support. Since 1976, only two support 
payments, both unemployment intercepts in 1984, were 
received by the clerk of the district court. 

The information charging Beck with seven counts of 
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criminal nonsupport for the months of May through November 
1989 was filed on January 5, 1990. At arraignment Beck stood 
mute, and not guilty pleas were entered for him. After waiving 
his right to a jury trial, Beck was found guilty of all seven counts 
following a bench trial. The trial court sentenced him to 20 to 60 
months’ imprisonment on each count, with six sentences to run 
concurrently and one to run consecutively. He was ordered to 
pay $11,008 in restitution, which was apparently the full 
amount of back child support owed by him. His motion for new 
trial was overruled, and this appeal followed. 

Beck’s assignments of error combine to assert that the trial 
court abused its discretion in failing to allow the taking of 
depositions and the admission of certain evidence which would 
support his defense, in sentencing the defendant to 
incarceration, and in ordering restitution beyond that charged 
in the information. Beck’s asserted defense is that he did not 
violate the statute because he believed that he was not required 
to pay child support when his rights to visitation had been 
limited by his ex-wife. 

The criminal nonsupport statute provides: 

(1) Any person who intentionally fails, refuses, or 
neglects to provide proper support which he or she knows 
or reasonably should know he or she is legally obliged to 
provide to a spouse, minor child, minor stepchild, or other 
dependent commits criminal nonsupport. 


(7) Criminal nonsupport is a Class IV felony if it is in 
violation of any order of any court. 
§ 28-706. 

Beck attempted to show at trial that he did not violate the 
statute because he lacked the necessary intent. Instead, he 
asserted that he failed to pay support because he believed the 
decree of dissolution linked the child support payments with his 
visitation rights and that when visitation was denied, he 
believed he was no longer required to pay child support. At no 
time does Beck deny that he failed to make any payment toward 
child support in more than 14 years. On appeal, he argues that 
he should have been allowed to present evidence of his state of 
mind as anexplanation for that failure. We disagree. 
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The nonsupport statute requires that the person charged 
must have intentionally failed to provide support which he 
knows or reasonably should know he is legally obliged to 
provide. Through an offer of proof, Beck stated that he would 
testify to his belief that the wording of the divorce decree 
allowed him to stop payments if he was not allowed visitation. 
However, this argument fails when the decree itself is examined. 
In it, the court ordered reasonable visitation on the first and 
third weekends of each month, and provided that “{sJaid 
visitation is to continue on the first and third weekend of each 
month only so long as Respondent pays the Court ordered child 
support.” The decree further ordered that “[i)f said [child 
support] payments shall not be made to the Clerk of the District 
Court as herein ordered then the reasonable rights of visitations 
shall cease.” Nowhere in the decree is it stated or implied that 
the child support obligation would be void if visitation was not 
provided. 

As we recently held in another criminal nonsupport case, 

In the context of a criminal statute, that which is done 
willfully or purposefully rather than accidentally or 
involuntarily is done intentionally; being a state of mind, 
the intent operative at the time of an action may be 
inferred from the words and acts of an accused and from 
the facts and circumstances surrounding the conduct. 
State v. Meyer, 236 Neb. 253, 255, 460 N. W.2d 656, 658 (1990). 
In that case, the father had attempted to introduce evidence that 
he stopped paying child support because the mother was no 
longer making mortgage payments and because the child had 
been placed in foster care. We noted: 
Meyer does not claim that he accidentally or involuntarily 
neglected to make the payments; rather, he professes to 
have had good reasons for willfully and purposefully 
refraining from so doing. Thus . . . he is concerned not 
with his intent, but with his motives for knowingly 
refraining from doing that which he was ordered to do. 
The evidence with which he is concerned may, in Meyer’s 
own mind, explain why he chose to act as he did, put it 
does not negate his intent to so act. 
Id. 
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We could repeat this statement and simply substitute Beck’s 
name because, like Meyer, Beck does not claim that he simply 
neglected to make the payments, but suggests that he had a 
good reason for doing so. 

We have never stated that visitation rights and child support 
payments may be linked such that the failure to provide one 
shall lead to an excuse not to provide the other. In a civil 
contempt proceeding, we held: 

The fact that a mother in whose custody a minor child has 
been placed by the court refuses to permit a father ordered 
to pay child support to exercise his rights of visitation does 
not justify the father’s withholding the payment of child 
support. The father is not without remedy and may make 
application to the court for further orders requiring the 
mother to permit the father to exercise his right of 
visitation. The right of visitation, however, is not a quid 
pro quo for the payment of child support and the mother’s 
action does not justify the father’s failure to pay. 


. .. Neither of the parties is authorized to interfere with 
the court’s orders and only the court can determine what, 
if any, adjustments should be made. The disposition of 
minor children and provision for their support, in an 
action where a divorce is granted, is not controllable by 
agreement of the parties, but by the court on the facts and 
circumstances as disclosed to it. When a court orders the 
payment of child support, it means to have such order 
followed. 

Eliker v. Eliker, 206 Neb. 764, 773-74, 295 N.W.2d 268, 273 
(1980). 

Beck provided no evidence that he made any attempt to have 
the decree modified or to have its visitation provisions 
enforced. We make no finding as to whether his ex-wife did 
interfere with his visitation. We do find that the evidence and 
depositions which Beck sought to provide were irrelevant to the 
issue of his intentional failure to pay child support and 
therefore were not admissible. We affirm Beck’s convictions for 
criminal nonsupport. 

As to the appellant’s assignments of error relating to 
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sentencing, we reach a slightly different result. Each of Beck’s 
convictions was for a Class IV felony, which provides for a 
maximum of 5 years’ imprisonment, a $10,000 fine, or both. 
See Neb. Rev. Stat. § 28-105(1) (Reissue 1989). He was 
sentenced to 20 to 60 months’ imprisonment on each count, 
with only two sentences to run consecutively. We repeat once 
again our rule that a sentence that is within the statutory limits 
will not be disturbed on appeal absent an abuse of discretion. 
State v. Andersen, ante p. 32, 468 N.W.2d 617 (1991). It is also 
within the trial court’s discretion to direct that sentences 
imposed for separate crimes may be served consecutively. 
Andersen, supra. We do not find that the trial court abused its 
discretion in sentencing. 

However, we disagree with the trial court’s order concerning 
restitution. The ledger sheets of the clerk of the district court, 
which sheets were received in evidence, indicate that as of 
November 30, 1989, Beck’s total delinquency stood at $11,463. 
Garnishment proceedings had been started in late November 
1989, so apparently some additional payments had been 
credited to the account by the time of the sentencing in May 
1990. The record does not indicate how the trial court 
determined that the amount of restitution should be $11,008. In 
fact, the bill of exceptions indicates that the court ordered 
restitution in the amount of $10,008, while the judgment 
indicates $11,008. Whatever the actual figure of Beck’s child 
support arrearage, he cannot be ordered to pay this amount 
through a criminal prosecution. 

Nebraska law provides that “[a] sentencing court may order 
the defendant to make restitution for the actual physical injury 
or property damage or loss sustained by the victim as a direct 
result of the offense for which the defendant has been 
convicted.” (Emphasis supplied.) Neb. Rev. Stat. § 29-2280 
(Reissue 1989). 

As we recently held in State v. Escamilla, 237 Neb. 647, 652, 
467 N.W.2d 59, 63 (1991), “[Section] 29-2280 does not permit a 
court to order an offender to make restitution on a charge of 
which the offender is not convicted ... .” Beck was convicted 
only of failure to pay child support for the months of May, 
June, July, August, September, October, and November 1989. 
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Pursuant to the decree of dissolution, he was to pay $75 per 
month. His restitution should have been based on only the 7 
months for which he was convicted, a total of $525. This court 
cannot and will not serve as a civil collection agency for child 
support arrearage. We find that Beck should have been ordered 
to pay $525 as restitution, and we affirm Beck’s conviction in all 
other respects. 
AFFIRMED AS MODIFIED. 
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GARCIA, APPELLANT, V. ROBERT GARCIA, APPELLEE. 
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1. Actions: Child Support: Prosecuting Attorneys: Paternity: Garnishment. It is 
the duty of the county attorney to take action against a nonsupporting parent of 
a dependent child and to initiate either a criminal or a civil child support 
enforcement action against this parent. The county attorney’s duties include 
establishing paternity and obtaining support for children born out of wedlock, 
enforcing child support orders through income withholding, and petitioning for 
a support order when no such order exists. 

2. Actions: Child Support: Prosecuting Attorneys. The county attorney’s 
obligation is to proceed on behalf of dependent children due child support from 
anonsupporting parent. 

3. Actions: Child Custody: Prosecuting Attorneys: Conflict of Interest. The 
county attorney may not represent both the interests of the child and the 
interests of a parent when the issue of custody of the child is raised. 

4. Appeal and Error: Words and Phrases. Plain error is error which was unasserted 
or uncompliained of at trial or on appeal, but is plainly evident from the record, 
which prejudicially affects a litigant’s substantial right and which is of such a 
nature that to leave it uncorrected would cause a miscarriage of justice or result 
in damage to the integrity, reputation, and fairness of the judicial process. 

5. Constitutional Law: Actions: Legislature. Neb. Const. art. V, § 22, permits the 
state to consent to suit against itself on such terms and conditions as the 
Legislature may prescribe. This provision of the Constitution is not 
self-executing. The Legislature must act to make the provisions of § 22 
available. 


Appeal from the District Court for Seward County: BRYcE 
BarTu, Judge. Reversed. 
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No appearance for appellee. 
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WHITE, J. 

The State of Nebraska appeals from the decision of the 
Seward County District Court permitting appointment of a 
special prosecutor to replace the Seward County Attorney in a 
civil child support action and assessing against the Department 
of Social Services (DSS) fees and expenses incurred by the 
special prosecutor. 

At the request of DSS, the Seward County Attorney filed a 
civil petition on April 5, 1988, seeking child support from 
Robert Garcia on behalf of Angela Garcia. Angela is the minor 
child of Robert Garcia and Candice D. Garcia, who were 
divorced in 1983. The original divorce decree did not provide 
for the support of Angela, but granted custody to Candice 
Garcia. Robert Garcia filed an answer and counterclaim to the 
child support petition requesting that he now be given custody 
of Angela. 

Because the custody issue was raised by Robert Garcia in his 
counterclaim, the Seward County Attorney felt he had a 
conflict of interest and filed a motion for appointment of a 
special prosecutor. The district court appointed the prosecutor, 
and a settlement was later reached by the parties. The special 
prosecutor then filed an application for fees, and a hearing in 
the Seward County District Court was scheduled. 

The district court found that implicit in every application to 
determine paternity and obtain support for a minor child is a 
preliminary determination of custody. The court stated that 
DSS should have known of this implicit finding and ruled that 
in this case, because the issue of custody was raised prior to the 
determination of support, fees incurred by a special prosecutor 
should be assessed against DSS because it initiated the action. 
The court then entered a judgment against DSS in the amount 
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of $300 for fees incurred by the special prosecutor in this case. 

Although the State contested the assessment of fees against 
DSS at oral argument and in its brief requests this court to 
reverse the district court’s decision allowing the fees, the State 
has failed to assign this point as error. Rather, the State assigns 
as error the Seward County prosecutor’s decision to withdraw 
from the case and the district court’s decision to permit the 
appointment of the special prosecutor. 

We reverse the decision of the district court and hold that the 
district court’s decision to appoint a special prosecutor in this 
case was in error, as was its decision to assess fees for the 
prosecutor against DSS. 

Neb. Rev. Stat. § 43-512.01 (Reissue 1988) mandates that it 
is the duty of the county attorney to take action against a 
nonsupporting parent of a dependent child and to initiate either 
a criminal or a civil child support enforcement action against 
this parent. Neb. Rev. Stat. § 43-512.03 (Reissue 1988) makes 
more explicit the duties of the county attorney in obtaining and 
enforcing orders for child support, including establishing 
paternity and obtaining support for children born out of 
wedlock, enforcing child support orders through income 
withholding, and petitioning for a support order when no such 
order exists. In this case Robert and Candice Garcia were 
married at the time of Angela’s birth, and Robert Garcia readily 
acknowledges his paternity. In his counterclaim he asked only 
for custody of his daughter. 

The county attorney’s obligation is to proceed on behalf of 
dependent children due child support from a nonsupporting 
parent. We agree with the Nebraska State Bar Association’s 
advisory opinion that the county attorney may not represent 
both the interests of the child and the interests of a parent when 
the issue of custody of the child is raised. The county attorney’s 
duties are clearly set forth in the statutes above. These duties do 
not include involvement in the determination of custody of a 
dependent child. Therefore, no conflict existed. 

In this case Robert Garcia raised the issue of custody of his 
minor daughter as a part of the civil child support proceedings, 
and the county attorney determined that he was under a 
conflict of interest. A special prosecutor was appointed by the 
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court to replace the county attorney. We fail to see how 
appointment of the special prosecutor solved any conflict of 
interest problem in this case. When the county attorney 
declined to proceed with the civil support proceeding against 
Robert Garcia, the special prosecutor simply stepped into the 
shoes of the county attorney. It would have been equally 
unethical for the special prosecutor to proceed with the civil 
support action against Robert Garcia and at the same time 
become involved in the custody battle between Robert and 
Candice Garcia. Therefore, appointment of the special 
prosecutor did nothing to eliminate the supposed conflict of 
interest. We find the district court’s appointment of the special 
prosecutor to be in error. However, since the parties have settled 
the matter, the only remaining issue is who should pay the 
expenses for the special prosecutor. We find the district court’s 
decision to assess fees for the special prosecutor against DSS in 
derogation of the State’s sovereign immunity. We note plain 
error by the district court and raise the issue on our own 
motion. 
“Plain error’ is error which was unasserted or 
uncomplained of at trial or on appeal, but is plainly 
evident from the record, which prejudicially affects a 
litigant’s substantial right and which is of such a nature 
that to leave it uncorrected would cause a miscarriage of 
justice or result in damage to the integrity, reputation, and 
fairness of the judicial process.” 
In re Interest of A.M.H., 233 Neb. 610, 618, 447 N.W.2d 40, 46 
(1989) (quoting GFA Financial Serv. Corp. v. Kirk, 231 Neb. 
557, 437 N.W.2d 453 (1989)). 

Neb. Const. art. V, § 22, states that “[t]he state may sue and 
be sued, and the Legislature shall provide by law in what 
manner and in what courts suits shall be brought.” In Gentry v. 
State, 174 Neb. 515, 118 N.W.2d 643 (1962), we stated that this 
provision of the Constitution permits the state to consent to suit 
against itself on such terms and conditions as the Legislature 
may prescribe. This provision of the Constitution is not 
self-executing. The Legislature must act to make the provisions 
of § 22 available. Patteson v. Johnson, 219 Neb. 852, 367 
N.W.2d 123 (1985). The Nebraska Legislature has previously 
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enacted many statutes which allow the state to be sued in its own 
courts. See, Neb. Rev. Stat. §§ 81-8,209 et seq. (Reissue 1987 & 
Cum. Supp. 1990) (State Tort Claims Act); Neb. Rev. Stat. 
§§ 84-901 et seq. (Reissue 1987 & Cum. Supp. 1990) 
(Administrative Procedure Act). 

In this case the district court entered judgment for the special 
prosecutor’s fees against DSS. The judgment was entered as a 
result of the State’s prosecution of Robert Garcia for child 
support payments and is the equivalent of a suit against the 
State. We do not find any statute in which the Legislature has 
permitted a judgment for attorney fees to be entered against the 
State in an action for child support payments. In our review of 
articles 1, 2, 5, 7, 9, and 14 of chapter 43 of the Nebraska 
statutes, we note that DSS bears the cost of various services 
performed for the protection of juveniles in this state. See, Neb. 
Rev. Stat. §§ 43-258(4) and 43-284.02 (Reissue 1988). 

The various costs borne by DSS do not include payment of 
fees incurred by a special prosecutor appointed by the court ina 
child support action. The Legislature has made no provision for 
payment of attorney fees by DSS in child support actions, and 
thus any judgment against the State for these fees violates state 
sovereignty. We do not determine at this time who is responsible 
for payment of fees for a special prosecutor. We do hold, 
however, that the district court cannot simply enter a judgment 
for fees against the State without specific legislative 
authorization. The decision of the district court is reversed. 

REVERSED. 
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BUREAU INSURANCE COMPANY OF NEBRASKA, 
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Summary Judgment. Summary judgment is properly granted only when the 
pleadings, depositions, admissions, stipulations, and affidavits in the record 
disclose that there is no genuine issue concerning any material fact or as to the 
ultimate inferences deducible from such facts and that the moving party is 
entitled to judgment as a matter of law. 

Declaratory Judgments: Parties. In a request for declaratory relief, all persons 
shall be made parties who have or claim any interest which would be affected by 
the declaration, and no declaration shall prejudice the rights of persons not 
parties to the proceeding. 

Actions: Parties: Judgments. Indispensable parties to a suit are those who have 
such an interest in the controversy that the court cannot render a final decree 
without affecting their interests. 

Insurance: Parties: Liability. Judgment creditors or persons injured by the 
insured are interested parties and must be included in any proceeding held to 
determine or construe the validity of an insurer’s liability under a policy. 
Actions: Res Judicata: Estoppel: Parties. An individual is not estopped or 
barred by res judicata if he was not a party to the prior adjudication and does not 
stand in privity to one who wasa party. 

: é : . Privity implies a relationship by succession or 
representation between the parties involved in the two actions in respect to the 
right adjudicated in the first action. No privity exists where litigants in different 
cases are interested in the same question or desire to prove or disprove the same 
fact or set of facts. 

Insurance: Motor Vehicles: Liability: Judgments: Res Judicata: Parties. A 
judgment favorable to the insurer in an action to determine coverage between an 
automobile liability insurer and the insured does not, as a matter of res judicata, 
preclude the injured person from litigating the question of coverage in a 
subsequent action or proceeding instituted by him against the insurer, since the 
injured person is not in privity with any of the parties in the former proceeding. 
Motor Vehicles: Highways: Public Health and Welfare: Statutes. The purpose of 
the Motor Vehicle Safety Responsibility Act is to protect the public on the 
highways against the operation of motor vehicles by financially irresponsible 
persons. The state may make and enforce regulations reasonably calculated to 
promote care on the highways. 


Appeal from the District Court for Douglas County: JERRY 


M. GITNICK, Judge. Reversed and remanded for a new trial. 


Dennis C. Magnuson, of Gast & Peters, for appellants. 
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PER CURIAM. 

Elvin D. and Phyllis J. Krohn appeal from an order of the 
district court for Douglas County which sustained a motion for 
summary judgment by Farm Bureau Insurance Company of 
Nebraska. The Krohns’ garnishment proceedings in aid of 
execution against Farm Bureau were dismissed on the ground 
that the issue was res judicata. 

The garnishment proceedings arose following an automobile 
accident on October 13, 1983, between the Krohns and Randy 
R. Gardner, who was driving a 1971! Mercury which belonged to 
his father. In the Madison County District Court, the Krohns 
obtained judgments against Gardner for $25,000 each. 

Farm Bureau had issued an automobile liability insurance 
policy to Gardner’s father, which policy was due to expire on 
October 24, 1983. On October 12, he applied to Farm Bureau to 
add the 1971 Mercury to the policy. Farm Bureau’s 
underwriting manual provided that if an additional automobile 
was to be added to a policy within 30 days of its expiration, 
payment for the next premium period must accompany the 
application. A 10-day grace period after the expiration date was 
also provided, and during that period an insured could remit 
the payment for the renewal coverage. 

Gardner’s father included a check for the renewal of his 
policy with the application to add the Mercury on October 12. 
His check was twice returned for insufficient funds. Gardner’s 
father then mailed a money order to Farm Bureau on 
November 3, and it was received on November 4. 

Farm Bureau denied coverage on the 1971 Mercury 
following the accident, and Gardner brought a declaratory 
judgment action against the insurance company. The Pierce 
County District Court dismissed the action, which was tried on 
stipulated facts, finding that no coverage existed for the 1971 
Mercury under the policy. 

_ After the Krohns obtained judgments against Gardner in the 
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Madison County District Court, the judgments were 
transcribed to the Douglas County District Court, where the 
Krohns then filed garnishment proceedings against Farm 
Bureau. Farm Bureau’s motion for summary judgment was 
sustained by the Douglas County District Court, which found 
that the issue of whether Farm Bureau provided coverage for 
the Mercury had been litigated and fully determined in the 
Pierce County District Court, so that the matter was res 
judicata. The Douglas County District Court also found that 
because Farm Bureau was not indebted to Gardner, it could not 
be indebted to the Krohns. 

The Krohns assign as error the trial court’s finding that (1) 
their legal rights in Gardner’s liability insurance policy could be 
determined in a declaratory judgment action to which they were 
not parties and (2) the previous declaratory judgment between 
Farm Bureau and Gardner was res judicata in the Krohns’ 
garnishment proceedings against Farm Bureau. 

Farm Bureau has cross-appealed, asserting that the Douglas 
County District Court did not have subject matter jurisdiction 
over the garnishment actions because the judgments of the 
Madison County District Court cases were not transcribed to 
Douglas County. The record reflects the judgments against 
Gardner were transcribed in conjunction with the filing of the 
garnishment actions. The cross-appeal is dismissed. 

Summary judgment is properly granted only when the 
pleadings, depositions, admissions, stipulations, and affidavits 
in the record disclose that there is no genuine issue concerning 
any material fact or as to the ultimate inferences deducible from 
such facts and that the moving party is entitled to judgment as a 
matter of law. Millard v. Hyplains Dressed Beef, 237 Neb. 907, 
468 N.W.2d 124 (1991). 

We note first that under Nebraska law, “[w]hen declaratory 
relief is sought, all persons shall be made parties who have or 
claim any interest which would be affected by the declaration, 
and no declaration shall prejudice the rights of persons not 
parties to the proceeding.” Neb. Rev. Stat. § 25-21,159 (Reissue 
1989). In this case, the only parties to the declaratory judgment 
action were Gardner and Farm Bureau. The Krohns were not 
included in the action, and their rights have been prejudiced by 
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the failure to be a party to that case. 

Our case law makes it clear that “the statute authorizing a 
declaratory judgment is applicable only where all interested 
persons are made parties to the proceedings.” Shepoka v. 
Knopik, 197 Neb. 651, 654, 250 N.W.2d 619, 621 (1977). 
Accord Omaha Pub. Power Dist. v. Nuclear Elec. Ins. Ltd., 
229 Neb. 740, 428 N.W.2d 895 (1988). In Shepoka, we 
reiterated that “indispensable parties to a suit are those who 
have such an interest in the controversy that the court-cannot 
render a final decree without affecting their interests.” 
Shepoka, supra at 655, 250 N.W.2d at 621, citing Ohmart v. 
Dennis, 188 Neb. 260, 196 N.W.2d 181 (1972). As judgment 
creditors, the Krohns “or any person injured by the assured 
obviously is an interested party in any and all proceedings 
which are held to determine or construe the validity of the 
insurer’s liability under the policy.” Constant v. Pacific Nat'l 
Ins. Co., 84N.J. Super. 211, 216-17, 201 A.2d 405, 408 (1964). 
The Krohns have an interest in the controversy between 
Gardner and his insurance company such that the final decree 
affected their interests. They were indispensable parties to the 
action between Gardner and Farm Bureau. 

We disagree with the district court’s finding that the Krohns 
are now barred by res judicata based on the lower court’s 
holding in the Gardner v. Farm Bureau action. “ ‘The doctrine 
of issue preclusion recognizes that limits on litigation are 
desirable, but a person should not be denied a day in court 
unfairly” ” Hickman v. Southwest Dairy Suppliers, Inc., 194 ° 
Neb. 17, 22, 230 N.W.2d 99, 103 (1975). 

“The basis of the doctrine is that the party to be affected, 
or someone with whom he is in privity, has litigated or has 
had an opportunity to litigate the same matter in a former 
action. . . . The law is clear that one is not estopped or 
barred by a prior adjudication if he was not a party to such 
action and does not stand in the relation of privy to one 
who was aparty....” 
Hickman, supra at 27, 230N.W.2d at 106. 

Due process requires that the rule of collateral estoppel 
operate only against persons who have had their day in 
court either as a party to a prior suit or as a privy; and, 
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where not so, that at least the presently asserted interest 

was adequately represented in the prior trial. 
Id. at 28-29, 230 N.W.2d at 106. We do not find that the Krohns 
have had their day in court as far as determining their ability to 
collect on the judgments entered against Gardner. Gardner was 
able to file suit against the insurance company, and the Krohns 
were able to file suit against Gardner, but the Krohns have not 
been provided the opportunity to be heard in determining their 
rights as against Farm Bureau. We cannot allow an innocent 
injured third party to be foreclosed in this manner. 

The Krohns are not in privity with Gardner because 
“«<“ojrivity implies a relationship by succession or 
representation between the party to the second action and the 
party to the prior action in respect to the right adjudicated in the 
first action.” .. 2 ” Hickman, supra at 24, 230 N.W.2d at 104. 
As we have noted, “for the purpose of issue preclusion, the 
mere fact that litigants in different cases are interested in the 
same question or desire to prove or disprove the same fact or set 
of facts is not a basis for privity between the litigants.” Gottsch 
v. Bank of Stapleton, 235 Neb. 816, 839, 458 N.W.2d 443, 458 
(1990). 

An Indiana appeals court has stated: 

“A judgment determining, as between an automobile 
liability insurer and the insured or a person claiming to be 
insured, a question of coverage in favor of the insurer does 
not, as a matter of res judicata, preclude the injured 
person from litigating the question of coverage in a 
subsequent action or proceeding instituted by him against 
the insurer, since the injured person is not in privity with 
any of the parties in the former proceeding.” 

United Farm Bureau Mut. Ins. Co. v. Wampler, 406 N.E.2d 
1195, 1197 Ind. App. 1980). 

If the action of the district court is allowed to stand, the 
Krohns will leave emptyhanded, even though another court 
found that they were entitled to $25,000 each as damages for the 
injuries sustained in the auto accident. To say it simply, that is 
not fair. We agree with the Illinois Appeals Court, which held 
that “{a]n accident victim must be given a chance to litigate the 
question of the validity of a liability insurance policy before his 
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interest in the insurance can be terminated.” M.FA. Mutual 
Insurance Co. v. Cheek, 34 Ill. App. 3d 209, 212, 340 N.E.2d 
331, 334 (1975), aff'd 66 Ill. 2d 492, 363 N.E.2d 809 (1977). The 
court wrote, “an accident victim has a valid interest in the 
proceeds of liability insurance, and .. . liability insurance is not 
merely a private matter between an insured and an insurer.” 
M.FA. Mutual Insurance Co., supra at 217, 340 N.E.2d at 337. 

A federal district court also has held that “ ‘upon the 
happening of an accident the injured third party acquired an 
interest in the policy that cannot be foreclosed by litigation or 
agreement between insurer and insured alone.’ ” Atlantic City 
v. American Casualty Insurance Company, 254 F. Supp. 396, 
398 (D.N.J. 1966). 

In Nebraska, motorists are required to carry liability 
insurance On automobiles under the Motor Vehicle Safety 
Responsibility Act, Neb. Rev. Stat. §§ 60-501 et seq. (Reissue 
1988). It is a Class II misdemeanor for an individual to drive a 
vehicle without proof of financial responsibility. Neb. Rev. 
Stat. § 60-570 (Reissue 1988). As this court noted as long ago as 
1952: 

The purpose of the Motor Vehicle Safety Responsibility 
Act is to protect the public on the highways against the 
operation of motor vehicles by financially irresponsible 
persons and thus is referable to the police power of the 
state. This power is inherent in every sovereignty and 
permits the enactment of laws, within constitutional 
limits, to promote the general welfare of its citizens. 
Therefore, in the interests of the public the state may make 
and enforce regulations reasonably calculated to promote 
care on the part of all who use its highways. 
Montgomery v. Blazek, 161 Neb. 349, 354, 73 N.W.2d 402; 406 
(1955). 

One of the “regulations reasonably calculated to promote 
care” on the highways was passed by the Nebraska Legislature 
in 1985. It requires that proof of financial responsibility be 
provided before a car may be licensed. As Sen. Gerald Conway, 
the introducer, noted in the statement of intent for the bill: 

It is, however, only under extraordinary circumstances 
that such financial responsibility [as was previously 
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required] is examined for validity. As a result, large 
numbers of Nebraska drivers are operating their vehicles 
without any means of covering the cost of injuries and 
damage they may inflict in an accident. To obtain 
indemnification the injured parties must often resort to 
formal court action. This is often futile when the motorist 
at fault is without financial support. 

Statement of Intent, L.B. 404, Committee on Public Works, 

89th Leg., Ist Sess. (Feb. 21, 1985). 

In floor debate, Senator Conway noted that the “very 
presence [of uninsured motorists] in our system and our 
roadways is creating an unbelievable financial and in many 
cases emotional hardship on many of those people who are 
conscientious to meet the current law... .” Floor Debate, L.B. 
404, 89th Leg., Ist Sess. 2922 (Apr. 4, 1985). Sen. Peter 
Hoagland also supported the bill, stating that the requirement 
would mean a higher percentage of people are insured, which in 
turn meant that more people would have protection. “And that 
is the goal of the Legislature surely, the goal of society, the goal 
of an insurance system to have a greater number of people 
protected. That is what this bill is going to do.” Floor Debate, 
L.B. 404, 89th Leg., Ist Sess. 4083 (Apr. 25, 1985). 

We have noted that “[pJublic policy of protecting the third 
party against loss caused by negligence of the financially 
irresponsible motorist is, however, especially strong. A policy 
defense good against the insured may be unavailing against the 
third party.” Smith v. Canal Ins. Co., 184 Neb. 866, 868, 173 
N. W.2d 36, 37 (1969). 

The Wisconsin Supreme Court noted that it has 
“consistently viewed automobile liability insurance policies as 
more than indemnity contracts between insurer and insured; 
there is a strong public policy favoring compensation of injured 
third parties.” Simonds v. Bouton, 87 Wis. 2d 302, 307, 274 
N.W.2d 666, 669 (1979). 

We have held that the law regarding an uninsured motorist 
“was enacted for the benefit of the innocent victim of a 
financially irresponsible motorist, and is to be liberally 
construed to fully accomplish that purpose.” Herrera v. 
American Standard Ins. Co., 203 Neb. 477, 481, 279 N.W.2d 
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140, 143 (1979). 

We cannot allow the Krohns to be deprived of an attempt to 
collect on the judgments which were entered to compensate 
them for their injuries. They must be given an opportunity for 
their day in court against the insurance company. We find that 
the trial court erred in granting summary judgment for the 
defendants, in finding that the Krohns’ legal rights in Gardner’s 
liability insurance policy could be determined in a declaratory 
judgment action to which they were not parties, and in finding 
that the declaratory judgment was res judicata to their claims 
against Farm Bureau. We reverse and remand for a new trial. 

REVERSED AND REMANDED FOR ANEW TRIAL. 

BoSLAUGH, J., dissenting. 

There are several reasons why I believe the majority has 
reached an incorrect result in this case. 

The issues in garnishment proceedings are framed by the 
application and answer. See Neb. Rev. Stat. § 25-1030 (Reissue 
1989). In NC + Hybrids v. Growers Seed Assn., 219 Neb. 296, 
300-01, 363 N.W.2d 362, 366 (1985), this court stated: 

By the application the garnisher frames the issue: Does the 
garnishee owe a debt to the judgment debtor or hold 
property, funds, or credits of a judgment debtor? The 
answers of the garnishee and the controverted answers or 
factual allegations in the garnisher’s application constitute 
the pleading for disposition of the liability issue under 
§ 25-1030. 

Farm Bureau Insurance Company of Nebraska, the 
garnishee, in its answers to the interrogatories, denied that the 
1971 Mercury automobile involved in the accident was covered 
by the insurance policy to Randy Gardner’s father because a 
judgment in the Pierce County District Court in a declaratory 
judgment action filed by Gardner had determined there was no 
coverage, and alleged that the issue was res judicata. In their 
applications for determination of garnishee liability, the 
Krohns alleged merely that Farm Bureau did provide coverage 
for the automobile involved in the accident on October 13, 
1983. No factual allegations attacking the Pierce County 
District Court declaratory judgment were made by the Krohns. 

The trial court in the garnishment proceedings found that the 
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issue of whether Farm Bureau provided insurance coverage for 
the 1971 Mercury had been litigated and fully determined in the 
Pierce County District Court; that that court had determined 
the policy did not provide coverage for the automobile in 
question; and that, accordingly, the matter was res judicata. 
The trial court further found that because Farm Bureau was 
not indebted to Gardner, it could not be indebted to the Krohns. 

Even though Krohns’ pleadings in the garnishment 
proceedings raised no issue in the trial court as to whether the 
judgment in the declaratory judgment action was binding on 
them, all of Krohns’ rights regarding the subject matter of the 
previous litigation, the insurance policy, were derived through 
Gardner. The same evidence would determine both causes of 
action. Accordingly, in the garnishment proceedings in this 
court, the issue raised by the Krohns ought to be res judicata as 
tothem. 

There is a further reason why the judgment of the trial court 
should be affirmed. The trial court determined the action on 
the garnishee’s motion for summary judgment. 

A summary judgment is proper when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences to be drawn therefrom and 
that the moving party is entitled to judgment as a matter of law. 
Neb. Rev. Stat. § 25-1332 (Reissue 1989); Millard v. Hyplains 
Dressed Beef, 237 Neb. 907, 468 N.W.2d 124 (1991). Since the 
party moving for summary judgment has the burden of 
showing that no genuine issue as to any material fact exists, that 
party must produce enough evidence to demonstrate his 
entitlement to a judgment if the evidence were to remain 
uncontroverted at a trial, after which the burden of producing 
contrary evidence shifts to the party opposing the motion. 
Deutsche Credit Corp. v. Hi-Bo Farms, Inc., 224 Neb. 463, 398 
N.W.2d 693 (1987). 

The only issue before the trial court was whether the Farm 
Bureau policy provided coverage for the 1971 Mercury involved 
in the October 13, 1983, accident. 

The depositions of Merlyn Kuhl and George Morrison show 
that the Gardner insurance policy with Farm Bureau was due to 
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expire on October 24, 1983. On October 12, 1983, Gardner’s 
father made an application to add the 1971 Mercury to the 
policy. 

Farm Bureau’s underwriting procedures provided that if 
coverage for another vehicle was to be added to a policy within 
30 days of the policy’s expiration date, payment for the next 
premium period must be made with the application. The policy 
also provided a 10-day grace period after the expiration date, 
during which an insured could make the payment for the 
renewal coverage. 

Gardner’s father sent his check for the renewal of the policy 
with the application on October 12, 1983. However, his check 
was twice returned for insufficient funds. On November 4, 
1983, 1 day after the 10-day grace period had expired, Farm 
Bureau received a money order from Gardner’s father in the 
mail. Because the premium was not paid in time, there was no 
coverage under the policy for the 1971 Mercury on the date of 
the accident. | 

No evidence was presented at the hearing on the motion for 
summary judgment to controvert the fact that there was no 
coverage under the Farm Bureau insurance policy for the 
accident with the 1971 Mercury. Accordingly, Gardner had no 
coverage for the 1971 Mercury under the policy, and the Krohns 
had no rights against Farm Bureau. 

The order sustaining Farm Bureau’s motion for summary 
judgment was proper, and the judgment should have been 
affirmed. 


HASTINGS, C.J., concurring in part, and in part dissenting. 

I concur in that portion of the majority opinion dealing with 
the issue of res judicata. However, I join in the dissent of Judge 
Boslaugh to the extent that it suggests the record supports the 
conclusion that garnishee-appellee Farm Bureau met its burden 
of demonstrating that the uncontroverted facts showed that it 
was entitled to judgment as a matter of law and appellants 
failed in their burden of presenting evidence showing an issue of 
material fact which prevented a judgment for the 
garnishee-appellee as a matter of law. See Mason State Bank v. 
Sekutera, 236 Neb. 361, 461 N.W.2d 517 (1990). The injured 
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persons were parties to this litigation and had an opportunity to 
controvert Farm Bureau’s prima facie case and failed to do so. 
It would seem that the trial court reached the right result for 
perhaps the wrong reason. 

I am authorized to state that Judge Caporale joins in this 
concurrence and dissent. 


NEBRASKA EQUAL OPPORTUNITY COMMISSION, APPELLANT, V. 
STATE EMPLOYEES RETIREMENT SYSTEM, APPELLEE. 
471 N.W.2d 398 


Filed June 28, 1991. No. 89-140. 


1. Statutes: Legislature: Intent. Repeals by implication are not favored, and a 
construction which, in effect, repeals another statute will not be adopted unless 
such construction is made necessary by the evident intent of the Legislature. 

2. Statutes. A statute will not be considered repealed by implication unless the 
repugnancy between the new provision and the former statute is unavoidable. 

3. Statutes: Time. Where general and special provisions of statutes are in conflict, 
the general law yields to the special, without regard to priority of dates in 
enacting the same, and a special law will not be repealed by general provisions 
unless by express words or necessary implication. 

4. Pleadings. Neb. Rev. Stat. § 25-852 (Reissue 1989), permitting the amendment 
of pleadings, is to be liberally construed so as to prevent a failure of justice. 


5. . The decision to grant or deny an amendment to a pleading under the 
provisions of Neb. Rev. Stat. § 25-852 (Reissue 1989) rests in the discretion of 
the trial court. 

6. . While it is an abuse of discretion to refuse to permit an amendment 


proposed at an opportune time in furtherance of justice, a trial court is not to 
permit an amendment of a pleading to conform to the proof if the proposed 
amendment would substantially change the nature of the claim or defense. 
Appeal from the District Court for Lancaster County: 
WILLIAM D. BLUE, Judge. Affirmed. 


Robert M. Spire, Attorney General, and Elaine A. Catlin for 
appellant. 


Steven G. Seglin, of Crosby, Guenzel, Davis, Kessner & 
Kuester, for appellee. 
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HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


CAPORALE, J. 

On behalf of Charles Thiessen, the Nebraska Equal 
Opportunity Commission, the appellant, sued the State 
Employees Retirement System, the appellee, alleging that 
certain actions taken by the Retirement System in accordance 
with the requirements of the State Employees Retirement Act, 
Neb. Rev. Stat. §§ 84-1301 through 84-1331 (Cum. Supp. 
1986), violated the Act Prohibiting Unjust Discrimination in 
Employment Because of Age, Neb. Rev. Stat. §§ 48-1001 
through 48-1009 (Reissue 1988), to Thiessen’s detriment. 
Following a bench trial, the district court dismissed the 
commission’s petition. The commission asserts, in summary, 
that the district court erred in (1) failing to follow the traditional 
age discrimination analysis and (2) overruling the commission’s 
motion to amend its pleadings after judgment. We affirm. 

Thiessen was born November 16, 1924, began working for 
the State in August 1961, and almost 25 years later, at 61 years 
of age, voluntarily terminated his employment on June 6, 1986. 

Under the statutes then in effect, employees who were 
members of the Retirement System could choose among three 
benefit schemes: (1) a monthly annuity based upon the 
combined contributions made to the retirement fund by both 
the employee and the State, (2) alump-sum payment of up to 25 
percent of the employee’s contributions to the fund and an 
annuity based upon the combined remaining employee and 
State contributions, or (3) a lump-sum payment of 100 percent 
of the employee’s contributions, coupled with a forfeiture of 
the State’s contributions. § 84-1319. However, employees 
below age 55 could, upon terminating their employment, 
receive a lump-sum payment of 100 percent of their personal 
contributions, along with an annuity based upon the State’s 
contributions. § 84-1321. In other words, those employees over 
the age of 55 who wished to receive a lump-sum payment of 
their personal contributions to the fund were forced to forfeit 
any benefit from the State’s contributions, while younger 
employees would receive a lump-sum payment and an annuity. 
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Thiessen opted to receive the lump-sum payment. Since he 
was over 55, he forfeited any benefit from the employer’s 
contributions, which amounted to $12,337.72. 

The Legislature has since amended § 84-1319 to give 
terminating employees the same benefit options regardless of 
age. See 1987 Neb. Laws, L.B. 60. 

The essence of the commission’s position in its first 
summarized assignment of error is that former §§ 84-1319 and 
84-1321 violated the age discrimination statutes. The question 
therefore boils down to whether compliance with one series of 
state statutes can constitute a violation of another series of 
statutes of the same state. There are two rules of statutory 
construction which are applicable to situations where statutes 
enacted by the same sovereign appear to conflict. The first is the 
doctrine of repeal byimplication, and the second is the principle 
that statutes of general application yield to those of specific 
application. 

Repeals by implication are not favored, and a construction 
which, in effect, repeals another statute will not be adopted 
unless such construction is made necessary by the evident intent 
of the Legislature. A statute will not be considered repealed by 
implication unless the repugnancy between the new provision 
and the former statute is unavoidable. State v. Fellman, 236 
Neb. 850, 464 N.W.2d 181 (1991); Sarpy Co. Pub. Emp. Assn. 
v. County of Sarpy, 220 Neb. 431, 370 N.W.2d 495 (1985); City 
of Grand Island v. County of Hall, 196 Neb. 282, 242 N.W.2d 
858 (1976). The age discrimination statutes were enacted in 1963 
and most recently amended in 1983. The forfeiture of employer 
contributions was mandated by a 1986 amendment to 
§ 84-1319. See 1986 Neb. Laws, L.B. 311. Logic dictates that a 
prior enactment cannot repeal a subsequent one. Since the 
forfeiture provision was enacted after the age discrimination 
statutes, the age discrimination statutes could not have worked 
a repeal of the benefit statutes. 

We have stated that “ ‘[w]here general and special provisions 
of statutes are in conflict, the general law yields to the special, 
without regard to priority of dates in enacting the same, and a 
special law will not be repealed by general provisions unless by 
express words or necessary implication. .. .” ” Glockel v. State 
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Farm Mut. Auto. Ins. Co., 219 Neb. 222, 231, 361 N.W.2d 559, 
565 (1985), quoting Kibbon v. School Dist. of Omaha, 196 Neb. 
293, 242 N.W.2d 634 (1976). The age discrimination act is 
general in nature, prohibiting age discrimination in a variety of 
employment situations. The statute mandating the asserted 
discriminatory treatment is narrower and more specific; it is 
limited to retirement and termination benefits of employees 
who are part of the Retirement System. Since the general law 
yields to the specific, the benefit scheme is to be treated as an 
exception to the general prohibition against age discrimination. 

The commission directs our attention to a plethora of federal 
court decisions which hold that compliance with a state statute 
is not a defense in an action for age discrimination under the 
federal age discrimination act, 29 U.S.C. §§ 621 et seq. (1988). 
The commission suggests that our own age discrimination 
statutes are based upon the federal act, and, thus, the same rule 
regarding compliance with a state statute should apply under 
our act. This argument is without merit. Of course, compliance 
with a state statute will not defeat an action under a federal act; 
the supremacy clause of the federal Constitution gives federal 
enactments precedence over state law. See U.S. Const. art. VI, 
cl. 2. 

In an attempt to overcome this obvious impediment, the 
commission asserts that the federal cases it cites 

did not rely on the supremacy clause. Rather, those courts 
looked at the reasonableness of reliance on a 
discriminatory state statute. The courts found that the 
defendants did not rely on a reasonable factor other than 
age. In those cases, liability was found even though the 
defendants had no notice that reliance on a state statute 
was invalid. 
Reply brief for appellant at 10. 

However, the fact that some of the cases cited by the 
commission may not express their reliance on the supremacy 
clause is immaterial. Such reliance is implicit in the result 
reached, and the cases are therefore of no help when 
confronting a conflict between two statutes enacted by the same 
sovereign. 

In its second summarized assignment of error, the 
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commission complains that the district court erred in denying 
its motion to amend its pleadings after judgment was entered 
against it. 

Neb. Rev. Stat. § 25-852 (Reissue 1989) provides: 

The court may, either before or after judgment, in 
furtherance of justice, and on such terms as may be 
proper, amend any pleading, process or proceeding . . . by 
inserting other allegations material to the case, or, when 
the amendment does not change substantially the claim or 
defense, by conforming the pleading or proceeding to the 
facts proved.... 

This statute is to be liberally construed so as to prevent a failure 
of justice. Building Systems, Inc. v. Medical Center, Ltd., 213 
Neb. 49, 327 N.W.2d 95 (1982). Since the decision to grant or 
deny an amendment rests in the discretion of the trial court, 
West Town Homeowners Assn. v. Schneider, 215 Neb. 905, 341 
N.W.2d 588 (1983), the question becomes whether the district 
court abused its discretion when it denied the commission’s 
motion. 

While it is an abuse of discretion to refuse to permit an 
amendment proposed at an opportune time in furtherance of 
justice, Jacobs v. Goetowski, 221 Neb. 281, 376 N.W.2d 773 
(1985), and Kleinknecht v. McNulty, 169 Neb. 470, 100 N.W.2d 
77 (1959), we have held that a trial court is not to permit an 
amendment of a pleading to conform to the proof if the 
proposed amendment would substantially change the nature of 
the claim or defense, Malerbi v. Central Reserve Life, 225 Neb. 
543, 407 N.W.2d 157 (1987). 

The commission’s motion requests leave to amend its 
pleadings “so as to state a cause of action based on 
constitutional claims and under federal law” without specifying 
the constitutional claims which were to form the basis of its new 
cause. Even if we assume that the commission is empowered to 
assert such claims (authority seemingly not conferred by the 
provisions of § 48-1007, which invests the commission with 
power to bring suits for violations of the age discrimination 
statutes), the fact remains that pleading federal law and 
constitutional questions would substantially change the nature 
of the cause the commission had litigated. Accordingly, the 
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district court did not abuse its discretion by denying the 
commission leave to amend its petition. 
For the foregoing reasons, the judgment of the district court 
is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. PATRICK J. GREEN, APPELLANT, 
471 N.W.2d 402 


Filed June28, 1991. No. 90-456. 


1. Right to Counsel. A trial court should warn a defendant who has the right 
to court-appointed counsel of the dangers and disadvantages of seif- 
representation, but the warning is not required. 

. A defendant may not utilize his or her right to counsel to manipulate or 

obstruct the orderly procedure in the court or to interfere with the fair 

administration of justice. 

. An indigent defendant’s right to counsel does not include the right to be 

represented by counsel of his choice or to be represented by an attorney he likes 

or with whom he has rapport. 

. It is not up to the trial court to conduct the defense of a pro se 
defendant. A defendant’s right of self-representation must be honored, even if in 
doing so, a court allows a defendant to do harm to himself or herself. 

5. Convictions: Appeal and Error. In determining the sufficiency of the evidence to 
support a finding of guilt in a criminal case, this court does not resolve conflicts 
in the evidence, pass on the credibility of witnesses, deter mine the plausibility of 
explanations, or weigh the evidence. Those matters are for the finder of fact, 
whose findings must be sustained if, taking the view most favorable to the State, 
there is sufficient evidence to support them. 

6. Verdicts: Appeal and Error. On a claim of insufficiency of evidence, the 
Supreme Court will not set aside a guilty verdict in a criminal case where such 
verdict is supported by relevant evidence. Only where evidence lacks sufficient 
probative force as a matter of law may the Supreme Court set aside a guilty 
verdict as unsupported by evidence beyond a reasonable doubt. 

7. Assault: Police Officers and Sheriffs: Intent. A person commits the offense of 
assault on an officer in the third degree if he or she intentionally, knowingly, or 
recklessly causes bodily injury to a peace officer while such officer is engaged in 
the performance of his or her official duties. 

8. Assault: Police Officers and Sheriffs: Words and Phrases. “Bodily injury” toa 
peace officer is defined as physical pain, illness, or any impairment of physical 
condition. A police officer is a peace officer. 
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Criminal Attempt: Intent. A person is guilty of an attempt to commit a crime if 
he or she intentionally engages in conduct which, under the circumstances as he 
or she believes them to be, constitutes a substantial step in a course of conduct 
intended to culminate in his or her commission of the crime. 

Criminal Attempt: Trial. Whether a defendant’s conduct constitutes a 
substantial step toward commission of a particular crime is, generally, a question 
for the trier of fact. 

Criminal Attempt: Convictions. One can be convicted of attempt even if the 
actual commission of the offense could not have occurred. 

Criminal Law: Motor Vehicles. Any person who drives any motor vehicle in such 
a manner as to indicate an indifferent or wanton disregard for the safety of 
PEEEOns or property shall be deemed to be guilty of reckless driving. 

. Reckless driving lies somewhere between careless driving and 
willful reckless driving. 

Words and Phrases. The terms “wanton” and “reckless” have in practice been 
treated synonymously. 

____. Recklessness is the disregard for or indifference to the safety of another 
or for the consequences of one’s act. 

Implied Consent: Blood, Breath, and Urine Tests. Any law enforcement officer 
may require any person who operates a motor vehicle upon a public highway in 
this state to submit to a preliminary test of his or her breath for alcohol content if 
the officer has reasonable grounds to believe that such person has alcohol in his 
or her body, has committed a moving traffic violation, or has been involved in a 
traffic accident. Any person who refuses to submit to such preliminary breath 
test shall be placed under arrest. 

. Refusal to submit to a preliminary breath test is a separate 
offense from refusal to submit to a chemical test. 

Sentences: Probation and Parole: Appeal and Error. The denial of probation 
and the imposition of a sentence within statutorily prescribed limits will not be 
disturbed on appeal unless there has been an abuse of discretion. 

Sentences: Probation and Parole. In considering probation in lieu of a sentence, 
the court should not withhold imprisonment when a lesser sentence would 
depreciate the seriousness of the offender’s crime or promote disrespect for the 
law. 

Sentences. In considering a proper sentence, the trial court is not limited in its 
discretion to any mathematically applied set of factors. It is necessarily a 
subjective judgment and includes the observations of the sentencing judge as to 
the demeanor, attitude, and all facts and circumstances surrounding the life of 
the defendant. 


Appeal from the District Court for Platte County, JOHN C. 


WHITEHEAD, Judge, on appeal thereto from the County Court 
for Platte County, LYLE WINKLE, Judge. Judgment of District 
Court affirmed in part, and in part reversed and cause 
remanded with directions. 
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James C. Stecker for appellant. 


Robert M. Spire, Attorney General, and Barry Waid for 
appellee. 


HAsTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


FAHRNBRUCH, J. 

Patrick J. Green appeals his Platte County Court 
convictions and sentences for (1) attempted third degree assault 
on a peace Officer, (2) reckless driving, (3) refusal to submit toa 
chemical test to determine alcohol content, and (4) refusal to 
submit to a preliminary breath test to determine alcohol 
content. 

This is the second case in a trio of cases arising from separate 
events occurring in Platte County over the course of several 
days involving this same defendant. See, State v. Green, ante p. 
328, 470 N.W.2d 736 (1991); State v. Green, post p. 492, 
471 N.W.2d 413 (1991). 

We affirm in part and in part reverse and remand with 
directions. 

In this appeal, Green alleges six assignments of error: (1) The 
trial court erred in finding that Green’s waiver of counsel was 
made voluntarily, knowingly, and intelligently; (2) the trial 
court erred in failing to appoint standby counsel; (3) the trial 
court erred in permitting Green to introduce evidence of his 
prior misconduct; (4) the evidence was insufficient to support 
the convictions; (5) the trial court erred in finding two prior 
offenses valid for enhancement purposes; and (6) the sentences 
were excessive. 

By amended complaint, Green was charged in the county 
court for Platte County with the offenses of which he was 
convicted and with driving while under the influence of 
alcoholic liquor. The original complaint alleged the same 
counts, except that Green had been charged with third degree 
assault on a peace officer instead of attempted third degree 
assault on a peace officer. 

Green represented himself at all stages of the proceedings. 
He requested a jury trial, which was held on June 15, 1989. 
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Green was acquitted on the charge of driving while under the 
influence of alcoholic liquor, and he was found guilty of all 
other counts on which he was ultimately tried. On July 10, 
1989, an enhancement hearing was held on the conviction of 
refusal to submit to a chemical test. The court found that the 
current conviction of refusal to submit to a chemical test was 
Green’s third such conviction in 10 years, which finding 
subjected the defendant to an enhanced penalty for that 
offense. Upon the conclusion of a sentencing hearing 
conducted on July 25, 1989, Green was sentenced as set forth in 
part VI of this opinion. 

Green timely appealed his convictions to the district court for 
Platte County, which affirmed the county court’s judgments. 
Timely appeal to this court followed. In both of the appeals 
Green has been represented by counsel. 


I. WAIVER OF COUNSEL 

On April 18, 1989, Green was arraigned in the county court 
on the charge of third degree assault on a peace officer. The 
court explained the nature of the charge and the possible 
penalty. After the count was amended by the State to attempted 
third degree assault on a peace officer, the court advised Green 
of the nature of the amended charge and the possible penalty. 
When the court asked Green if he desired an attorney to 
represent him, Green stated that he did, but that he did not want 
an attorney from Platte County. The court told Green that he 
could retain his own attorney. Green was further informed by 
the court that if he could demonstrate to the court that he could 
not afford an attorney, the court would appoint counsel, but 
that Green could not make the choice as to whom the court 
would appoint. Green then indicated that he would complete a 
poverty affidavit and application for court-appointed counsel. 
If a felony defendant desiring court-appointed counsel asserts 
indigency, a court must require him or her to complete an 
affidavit of indigency. Neb. Rev. Stat. § 29-1804.07 (Reissue 
1989). See, also, Neb. Rev. Stat. § 29-1804.13 (Reissue 1989) (a 
court may require such an affidavit from an indigent 
misdemeanant who may be punished by imprisonment and who 
seeks court-appointed counsel). When the court again inquired 
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as to whether Green wanted an attorney, Green stated, “I 
certainly do, but I don’t know if I’ll be happy with yours.” 
After the court asked if he was claiming that he was financially 
unable to hire an attorney, Green stated that he would not know 
until he checked the affidavit. 

At a later arraignment that same day on the remaining 
charges, Green was advised of certain constitutional and 
statutory rights, including the right to court-appointed counsel, 
the pleas that could be entered, and the consequences of those 
pleas. The court informed Green of the nature of the remaining 
charges and the possible penalties associated with those 
charges. After Green was advised of the nature of the charges 
and the possible penalties, the court asked Green if he wanted 
an attorney to represent him. Green responded that he 
definitely wanted an attorney and that he did not believe he had 
the funds to hire an attorney on his own. After Green expressed 
his concerns with attorneys in Platte County, the court told him 
that he did not have the right to choose the attorney whom the 
court would appoint. When Green asked the court how he 
would know that he was not being appointed a biased attorney, 
the court advised him that it would appoint counsel who it was 
satisfied: was not biased or prejudiced. Upon Green’s protests 
that he did not have any input in the matter, the court stated, 
“Sometimes beggars can’t be choosey, Mr. Green.” Green 
thereupon remarked: “Is that what you’re saying?—I would 
like to have that on the record. Thank you. That’s what I was 
after.”’ When the court attempted to explain that a rotation 
system for court-appointed attorneys was used, Green 
interrupted the court, complaining that he had no choice in the 
matter. 

On April 25, 1989, Green next appeared to enter his pleas. 
The court asked Green whether he wanted court-appointed 
counsel, whether he would retain his own attorney, or whether 
he would proceed on his own. Green responded: 

I found that I cannot afford to hire my own attorney, but 
I’ve also found out by interviewing some local attorney’s 
[sic] that in order them — for them to represent me, they 
would apparently be biased because they were afraid that 
they might be jeopardizing the legal plunder in which 
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they’ re receiving from the county. So I have no alternative 

but to defend myself. 
When the court asked Green whether he wanted court- 
appointed counsel, he reiterated that he did not think he 
could find an unbiased attorney in Platte County. He further 
affirmed that although he could not afford to retain counsel, he 
did not want the court to appoint counsel. Green confirmed by 
proceeding pro se that he understood he was waiving the right 
to an attorney. 

Green argues that because the trial court failed to advise him 
of the pitfalls of self-representation or the decided advantage of 
legal representation, his waiver of counsel was not knowingly 
and intelligently made. It is then claimed that due to this failure, 
the judgment must be reversed and the cause remanded for 
rearraignment and a new trial. 

In State v. Green, ante p. 328, 470 N.W.2d 736 (1991), we 
held that a trial court should warn a defendant who has the 
right to court-appointed counsel of the dangers and 
disadvantages of self-representation, but that the warning is 
not required. In the absence of an on-the-record warning, a 
voluntary, knowing, and intelligent waiver of counsel may be 
found if the record as a whole so reflects. Jd. 

As the court reasoned in Green, ante p. 328, 470 N.W.2d 
736 (1991), this defendant has long been involved in the 
judicial system. He has often elected to waive counsel and 
proceed pro se. In two of his cases which were appealed to this 
court, Green represented himself at trial. See, State v. Green, 
236 Neb. 33, 458 N.W.2d 472 (1990); State v. Green, 229 Neb. 
493, 427 N.W.2d 304 (1988). Green even represented himself 
pro se in his 1988 appeal to this court. In an appeal to this court, 
we held that Green’s waiver of counsel was voluntarily, 
understandingly, and intelligently made. See State v. Green, 236 
Neb. 33, 458 N. W.2d 472 (1990). 

It is abundantly clear from the record that Green was aware 
that he had the right to court-appointed counsel and that he 
could not choose whom the court appointed to represent him. 
He repeatedly blocked the court’s efforts to appoint counsel, 
insisting, without any evidence to support him, that all the 
attorneys in Platte County were biased. Green stated that he did 
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not have the funds to hire his own counsel, that he did not desire 
a lawyer from Platte County, and that he had no choice but to 
proceed on his own. He acknowledged that he understood that 
by proceeding pro se, he was waiving his right to counsel. The 
evidence reflects that Green was “playing games” with the 
system in order to obtain a reversal from this court. After the 
trial court informed Green that “beggars could not be 
choosey,” Green declared that he wanted that comment on the 
record and that was what he was after. A defendant may not 
utilize his or her right to counsel to manipulate or obstruct the 
orderly procedure in the court or to interfere with the fair 
administration of justice. State v. Denbeck, 219 Neb. 672, 365 
N.W.2d 469 (1985). Although the trial court might have stated 
the legal proposition more artfully, its statement substantially is 
correct. See State v. Ryan, 233 Neb. 74, 444 N.W.2d 610 (1989) 
(an indigent defendant’s right to counsel does not include the 
right to be represented by counsel of his choice or to be 
represented by an attorney he likes or with whom he has 
rapport). Green’s recalcitrant attitude left the trial court with 
no option other than to permit him to represent himself. If the 
court had forced an attorney from Platte County upon Green, 
this appeal might well have been brought on the basis that 
Green’s right to self-representation had been violated. See 
McKaskle v. Wiggins, 465 U.S. 168, 1048S. Ct. 944, 79 L. Ed. 2d 
122 (1984). 

The trial court was not clearly wrong in finding that Green’s 
waiver of counsel was made voluntarily, knowingly, and 
intelligently. See State v. Green, ante p. 328, 470 N.W.2d 736 
(1991). This assignment of error is without merit. 


II. STANDBY COUNSEL 

Green next asserts that due to the inherent problems 
associated with pro se representation, the county court should 
have appointed standby or advisory counsel to assist him in his 
self-representation, assuming a voluntary, knowing, and 
intelligent waiver of the right to counsel. In addressing this 
identical argument in State v. Green, ante p. 328, 470 N.W.2d 
736 (1991), we held that in view of Green’s antagonism toward 
and unsubstantiated mistrust of the local bar and his 
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manipulative tactics, the trial court did not abuse its discretion 
in failing sua sponte to appoint standby counsel to assist Green. 
That statement applies with equal force to this case. In point of 
fact, the record in this case more strongly reflects Green’s 
unexplained hostility toward attorneys from Platte County. 
This assignment of error is meritless. 


Ill. HEARING ON 
ADMISSIBILITY OF EVIDENCE 

During cross-examination, Green elicited testimony from a 
police officer regarding a number of Green’s prior arrests. 
Green in his case in chief testified about a number of occasions 
on which he was arrested by members of the Columbus Police 
Department. Green’s apparent trial strategy was to show that 
the Columbus police officers were biased toward him. 

In his third assignment of error, Green claims that reversible 
error was committed when the trial court failed to conduct a 
hearing on the admissibility of evidence after Green blindly and 
unknowingly began to present prejudicial and inadmissible 
evidence. 

This issue was raised in State v. Green, ante p. 328, 470 
N.W.2d 736 (1991), wherein Green also represented himself at 
trial. As this court declared in that case: 

Green must accept the consequences of his election to 
proceed pro se. It is not up to the trial court to conduct the 
defense of a pro se defendant. A defendant’s [right of 
self-representation as] guaranteed under Faretta v. 
California, 422 U.S. 806, 95S. Ct. 2525, 45 L. Ed. 2d 562 
(1975), must be honored, even if in doing so, a court 
allows a defendant to do harm to himself or herself. 

Ante p. 339, 470 N. W.2d at 746. 
This assignment of error is without merit. 


IV. SUFFICIENCY OF THE EVIDENCE 
The substance of Green’s fourth assignment of error is that 
the evidence was insufficient to sustain any of his convictions. 
In determining the sufficiency of the evidence to support a 
finding of guilt in a criminal case, this court does not resolve 
conflicts in the evidence, pass on the credibility of witnesses, 
determine the plausibility of explanations, or weigh the 
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evidence. State v. Lohman, 237 Neb. 503, 466 N.W.2d 534 
(1991). Those matters are for the finder of fact, whose findings 
must be sustained if, taking the view most favorable to the 
State, there is sufficient evidence to support them. Jd. 

“*“On a claim of insufficiency of evidence, the 
Supreme Court will not set aside a guilty verdict in a 
criminal case where such verdict is supported by relevant 
evidence. Only where evidence lacks sufficient probative 
force as a matter of law may the Supreme Court set aside a 
guilty verdict as unsupported by evidence beyond a 
reasonable doubt.” ’ [Citation omitted.]” 

State v. Cogswell, 237 Neb. 769, 771, 467 N.W.2d 680, 681-82 
(1991). 

Viewed in the light most favorable to the State, the record 
reflects the following: Officer James A. Fairchild is a police 
officer employed by the Columbus, Nebraska, Police 
Department. He was on duty during the early morning hours of 
March 25, 1989. At that time, Officer Fairchild was in uniform 
and was driving a marked police car on patrol. 

At approximately 1 o’clock on that morning, he observed 
Green’s Thunderbird automobile, which was facing west, in the 
north lane of 11th Street between 24th and 25th Avenues. 
Fairchild’s attention was drawn to the vehicle because it was 
being power braked. By “power braking,” Fairchild meant that 
the vehicle was standing still with its right rear tire spinning on 
the pavement, causing a huge cloud of smoke to rise up from 
that tire. Fairchild followed the vehicle. 

The Thunderbird was driven to 24th Avenue, where it turned 
south. The record is silent as to the rate of speed at which the car 
was driven to 24th Avenue. Fairchild testified that as the car was 
turning, it was moving at a “pretty good rate of speed.” As the 
car was part way around the corner, it appeared to the officer 
that “the vehicle’s tires locked up.” The car slid to within a 
couple of inches of an automobile parked on the corner. 
Fairchild testified that as he continued to follow the vehicle, he 
was traveling in excess of 40 m.p.h. and was barely keeping up 
with the other car. From the record, it is not known what the 
posted rate of speed is for that area. When the Thunderbird slid 
to a stop at 23rd Avenue, Fairchild activated his overhead red 
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lights. 

When the driver of the Thunderbird exited that car, Fairchild 
recognized him to be the defendant. Green immediately began 
yelling and directing profanity toward the officer. Fairchild 
smelled a strong odor of intoxicating liquor on Green’s breath 
and observed Green’s unsteady gait. Green’s speech was 
slurred. Fairchild had received training in detecting persons 
driving motor vehicles while under the influence of alcoholic 
liquor, had made over 50 arrests for that offense, and had 
observed a number of persons drinking alcoholic liquor and the 
consequent effects. On four occasions, Green refused 
Fairchild’s request to perform field sobriety tests. 

During the above-described events a police sergeant, Ray 
Jahn, arrived to render assistance. When Fairchild asked Jahn 
to retrieve an apparatus so that a preliminary breath test could 
be administered, Green stated: “[FJuck you. I refuse to take the 
test.” As Jahn attempted to read a preliminary breath test form 
to Green, Green repeated the vulgarity and again refused to 
submit to a preliminary breath test. Jahn corroborated 
Fairchild’s testimony regarding Green’s drunken appearance, 
his refusals to perform field sobriety tests, and his refusals to 
submit to a preliminary breath test. 

Green was arrested, handcuffed, and placed in the rear seat 
of Fairchild’s patrol car. He was driven approximately eight 
blocks to the police station, where he was placed in a holding 
room with his left hand handcuffed to a bench. While in the 
holding room, Green repeatedly kicked a door to that room 
with such force that Fairchild thought the door was going to 
come Off its hinges. To prevent damage to the door, Fairchild 
handcuffed Green’s left ankle to the bench in the holding room. 
After Green resumed kicking the door, Fairchild decided to 
further handcuff Green and, after he entered the holding room, 
asked Green to extend his right arm so that it could be 
handcuffed. As Fairchild reached for Green’s right arm, the 
defendant drew back and punched the officer in the stomach, 
driving Fairchild backward, according to the officer. Fairchild 
testified that he was in pain and that his stomach was sore for 2 
or 3 hours. Fairchild handcuffed Green’s right hand to the 
bench. The officer cuffed Green’s right ankle to the bench. As 
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Fairchild was backing up, even though Green’s ankle was 
restrained, he attempted to kick Fairchild in the groin. His foot 
came within 1 foot of that area. 

At 1:45 a.m., Fairchild read to Green an implied consent 
form. As the officer recited the material contained on the form, 
Green chanted in a loud voice that he did not understand. When 
Fairchild asked Green what he did not understand, Green 
stated that the State broke its contract and that he did not have 
to provide a blood or urine sample. He then began repeating 
that he did not understand. After the form was read to Green, 
he was asked if he wanted to provide a blood or a urine sample. 
See Neb. Rev. Stat. § 39-669.09 (Reissue 1988) (a law 
enforcement officer who requires a chemical test may direct 
whether the test will be of the blood, breath, or urine, and if a 
blood or urine test is directed by the officer, the arrestee may 
choose between the two). Green continued stating that he did 
not understand. Green repeated this same behavior when 
Fairchild advised him of the consequences of a refusal to 
submit to a chemical test. 


1. ATTEMPTED ASSAULT ON A PEACE OFFICER 

“A person commits the offense of assault on an officer inthe 
third degree if he or she intentionally, knowingly, or recklessly 
causes bodily injury to a peace officer . .. while such officer. . . 
is engaged in the performance of his or her official duties.” 
Neb. Rev. Stat. § 28-931 (Reissue 1989). “Bodily injury” to a 
peace officer is defined as “physical pain, illness, or any 
impairment of physical condition.” Neb. Rev. Stat. § 28-109(4) 
(Reissue 1989). As the term is used in § 28-931, a police officer 
is a “peace officer.” See State v. Fly, 236 Neb. 408, 461 N.W.2d 
421 (1990). 

A person is guilty of an attempt to commit a crime if he or she 
intentionally engages in conduct which, under the 
circumstances as he or she believes them to be, constitutes a 
substantial step in a course of conduct intended to culminate in 
his or her commission of the crime. Neb. Rev. Stat. 
§ 28-201(1)(b) (Reissue 1989). The statute defining criminal 
attempt requires that an actor’s dangerous disposition be 
manifested by some intentional act which would constitute a 
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substantial step toward the completion of the crime if the 
circumstances were as the actor believed them to be. State v. 
Sodders, 208 Neb. 504, 304 N.W.2d 62 (1981). Whether a 
defendant’s conduct constitutes a substantial step toward 
commission of a particular crime is, generally, a question for 
the trier of fact. State v. Jackson, 225 Neb. 843, 408 N. W.2d 720 
(1987); Sodders, supra. 

Fairchild testified that Green punched him in the stomach. 
Green argues that he only rubbed the officer’s stomach, 
insulting the officer’s weight. Even if Fairchild’s testimony 
regarding the blow to his stomach is ignored for purposes of 
argument, there remains the officer’s testimony that Green 
attempted to kick him in the groin. There is no doubt that if 
Green had actually kicked the officer in the groin, Fairchild 
would have experienced pain. Green’s overt act in kicking in the 
direction of Fairchild and coming within 1 foot of the officer’s 
groin constituted a substantial step toward the commission of 
the assault. Although the handcuffs may have prevented Green 
from in fact kicking the officer, that is legally of no 
consequence. One can be convicted of attempt even if the actual 
commission of the offense could not have occurred. See State v. 
Benzel, 220 Neb. 466, 370 N.W.2d 501 (1985) (one can be 
convicted of attempted murder even if the gun used to attempt 
to commit the murder was unloaded; the statute only requires 
that a defendant believes the gun to be loaded). That Green 
came within 1 foot of completing his assault bears out that he 
believed that he could kick the officer in the groin. It is 
uncontroverted that Fairchild was engaged in the performance 
of his duties and in uniform at the time of the attempted assault. 
Accordingly, the evidence was sufficient for the jury to find 
beyond a reasonable doubt that Green attempted a third degree 
assault on the officer. 


2. RECKLESS DRIVING 
“Any person who drives any motor vehicle in such a manner 
as to indicate an indifferent or wanton disregard for the safety 
of persons or property shall be deemed to be guilty of reckless 
driving.” Neb. Rev. Stat. § 39-669.01 (Reissue 1988). Reckless 
driving lies somewhere between careless driving, see Neb. Rev. 
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Stat. § 39-669 (Reissue 1988), and willful reckless driving, see 
Neb. Rev. Stat. § 39-669.03 (Reissue 1988). The terms 
“wanton” and “reckless” have in practice been treated 
synonymously. Dotzler v. Tuttle, 234 Neb. 176, 449 N.W.2d 774 
(1990). See, also, NJI2d 8.81 (an act is wanton if it is done 
intentionally and with reckless disregard for the consequences). 
“Recklessness is the disregard for or indifference to the safety 
of another or for the consequences of one’s act.” Dotzler, supra 
at 188, 449 N.W.2d at 782. 

Fairchild’s testimony reflects that Green, shortly after power 
braking his Thunderbird, turned a corner at too high a rate of 
speed, slid toward a parked car, and came within inches of 
striking that car. Fairchild further testified that Green’s vehicle 
also slid to a stop at a stop sign. From these described events, 
the jury could find beyond a reasonable doubt that Green 
operated his Thunderbird in such a manner as to indicate an 
indifferent or wanton disregard for the safety of persons or 
property. 


3. PRELIMINARY BREATH TEST 
Any law enforcement officer . . . may require any person 
who operates . .. amotor vehicle upon a public highway in 
this state to submit to a preliminary test of his or her 
breath for alcohol content if the officer has reasonable 
grounds to believe that such person has alcohol in his or 
her body, has committed a moving traffic violation, or has 
been involved in a traffic accident. Any person who 
refuses to submit to such preliminary breath test . . . shall 
be placed under arrest. 
Neb. Rev. Stat. § 39-669.08(3) (Reissue 1988). Refusal to 
submit to a preliminary breath test is a separate offense from 
refusal to submit to a chemical test, which is prescribed in 
subsection (2) of § 39-669.08. 

There is no doubt that Fairchild, at all relevant times, was a 
law enforcement officer who was duly authorized to make 
arrests for violation of traffic laws. It is likewise 
uncontroverted that Green was operating a motor vehicle upon 
a public highway in this state. See Neb. Rev. Stat. § 39-602(32) 
(Reissue 1988) (highway includes a street which is publicly 
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maintained when any part thereof is open to the use of the 
public for purposes of vehicular travel). Fairchild’s testimony 
reflects that not only did the officer have reasonable grounds to 
believe that Green had driven recklessly in violation of 
§ 39-669.01, but he further had reasonable grounds to believe 
that Green had alcohol in his body. Jahn’s and Green’s 
testimony shows that Green understood he was being asked to 
submit to a breath test and that the defendant’s refusals to 
submit to the test on two occasions could not have been more 
emphatic or clear. There was sufficient evidence for the jury to 
find beyond a reasonable doubt that Green refused to submit to 
apreliminary breath test. 


4. REFUSALTO SUBMIT TO A CHEMICAL TEST 

Green argues that the evidence shows that he did not 
understand the nature of the request to submit to a chemical 
test. He claims that one cannot refuse to take the test when 
understanding is lacking. 

The identical contention was advanced by Green in State v. 
Green, ante p. 328, 470 N.W.2d 736 (1991). In that case, 
Green employed the same tactics as he did in this case when he 
was requested to submit to a chemical test. In Green, we held 
that Green could not evade the effect of the law by repeatedly 
screaming that he did not understand and that such actions 
evinced a clumsy attempt by Green to evade the purview of the 
law. The same is true in this case. From the evidence presented, 
the jury could find beyond a reasonable doubt that Green 
refused to submit to a chemical test. 


V. ENHANCEMENT 

Green contends that because his prior convictions regarding 
refusing to submit to a chemical test were uncounseled, they 
cannot be used to enhance his current convictions of that 
offense. 

This identical issue was raised in State v. Green, ante p. 328, 
470 N.W.2d 736 (1991). As recalled from that case, the State 
attempted to use three prior cases from 1980, 1984, and 1987 to 
enhance Green’s current convictions of driving while under the 
influence of alcoholic liquor and refusal to submit to a chemical 
test. We held there that only the 1984 convictions of driving 
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while under the influence and refusal to submit to a chemical 
test could be used to enhance Green’s current convictions of 
those offenses. 

The State used those same convictions to enhance Green’s 
penalty in this case. As in the holding in State v. Green, ante p. 
328, 470 N.W.2d 736 (1991), only Green’s 1984 conviction of 
refusal to submit to a chemical test may be used to enhance his 
penalty for his conviction in this case. Thus, the cause must be 
remanded with respect to Green’s sentence for refusal to submit 
to a chemical test. 


VI. EXCESSIVENESS OF SENTENCES 
For his reckless driving conviction, Green was sentenced to a 
term of imprisonment of 15 days, and his driving privileges 
were revoked for a period of 1 year from the date of his release 
from jail. On the conviction of attempted assault on a peace 
officer, Green was sentenced to a term of imprisonment of 1 
year. The court imposed a fine in the sum of $100 for Green’s 
refusal to submit to a preliminary breath test. Green’s sentences 
of imprisonment were ordered to be served concurrently to any 
other sentences of incarceration. Since the cause must be 
remanded for resentencing concerning the conviction of refusal 
to submit to a chemical test, there is no need to further consider 
that sentence. 
In his final assignment of error, Green contends that the trial 
court abused its discretion in failing to place him on probation. 
“TT}he denial of probation and the imposition of a sentence 
within statutorily prescribed limits will not be disturbed on 
appeal unless there has been an abuse of discretion. [Citations 
omitted.]” State v. Dean, 237 Neb. 65, 77, 464 N.W.2d 782, 791 
(1991). “In considering probation in lieu of a sentence, the 
court should not withhold imprisonment when a lesser sentence 
would depreciate the seriousness of the offender’s crime or 
promote disrespect for the law.” Jd. (citing Neb. Rev. Stat. 
§ 29-2260 (Reissue 1989)). 
“ ‘(I]n considering a proper sentence, the trial court is not 
limited in its discretion to any mathematically applied set 
of factors. It is necessarily a subjective judgment and 
includes the observations of the sentencing judge as to the 
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demeanor, attitude, and all facts and circumstances 


surrounding the life of the defendant. .. ” ” [Citations 
omitted.] 
State v. Rodgers, 237 Neb. 506, 511, 466 N.W.2d 537, 540 
(1991). 


“Every person convicted of reckless driving shall be 
punished by imprisonment . . . for a period of not less than five 
days nor more than thirty days, or by a fine of not less than 
twenty-five dollars nor more than one hundred dollars, or by 
both such a fine and imprisonment.” Neb. Rev. Stat. 
§ 39-669.02 (Reissue 1988). Also applicable here is Neb. Rev. 
Stat. § 60-427 (Reissue 1988) (now codified at Neb. Rev. Stat. 
§ 60-496 (Cum. Supp. 1990)), which provides that a court may, 
in its discretion, suspend for not less than 10 days nor more than 
1 year the driver’s license of a defendant convicted of certain 
motor vehicle violations. 

Attempted third degree assault on a peace officer is a Class I 
misdemeanor, Neb. Rev. Stat. §§ 28-201(4)(d) and 28-931(2) 
(Reissue 1989), punishable by a sentence up to imprisonment of 
1 year, a fine of $1,000, or both. Neb. Rev. Stat. § 28-106 
(Reissue 1989). 

Refusal to submit to a preliminary breath test is a Class V 
misdemeanor. § 39-669.08(3). Section 28-106(1) provides that a 
Class V misdemeanor is punishable by a fine of up to $100. The 
sentences imposed for all of the foregoing convictions are 
within the statutorily prescribed limits. Accordingly, we review 
the sentences to determine whether the court abused its 
discretion. 

From and including 1976, Green has been convicted of 
numerous offenses, including possession of a controlled 
substance, resisting an officer, driving while under the influence 
of alcoholic liquor, refusal to submit to a chemical test, third 
degree assault, operating a motor vehicle while his driver’s 
license was suspended, refusal to submit to a preliminary breath 
test, malicious injury to property, and possession of more than 
1 ounce of marijuana. Despite his obvious alcohol abuse, Green 
denied that he has ever had problems with alcohol. From his 
statement contained in the presentence report (PSR), it is clear 
that Green does not take responsibility for his actions, but 
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attributes his problems primarily to police harassment. The 
probation officer recommended that Green not be placed on 
probation. A report from an alcohol and drug abuse counselor 
asserts: “[A]busive drinking is part of Mr. Green’s preferred 
lifestyle... . Mr. Green perceives himself to be in direct conflict 
with those who advocate more traditional values, and clearly he 
rather enjoys his status as something of a radical.” The 
counselor further reported that Green perceived no reason to 
change his behavior except to comply with the requirements of 
acourt order. 

Green has displayed a longstanding disrespect for the law 
and has formerly been convicted of refusing to submit to a 
preliminary breath test, offenses involving violence, and several 
driving offenses. His conduct at trial and documentation 
contained in the PSR more than show his unrepentant attitude. 
The record provides no support for the conclusion that Green 
will magically and instantaneously become a law-abiding 
citizen. Placement of Green on probation would depreciate the 
seriousness of the crimes of which he was found guilty and 
promote disrespect for the law. The county court did not abuse 
its discretion in failing to place Green on probation nor in 
imposing the sentences that it did for reckless driving, the 
attempted assault on Officer Fairchild, and Green’s refusal to 
submit to a preliminary breath test. 

The district court’s affirmance is affirmed in part and 
reversed in part. The cause is remanded to the district court 
with the directions that it vacate and set aside the county court’s 
sentence for refusal to submit to a chemical test and remand the 
matter to that court for further proceedings pursuant to law. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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STATE OF NEBRASKA, APPELLEE, V. PATRICK J. GREEN, APPELLANT. 
471 N.W.2d 413 


Filed June 28,1991. No. 90-455. 


1. Right to Counsel. If an indigent defendant is to be imprisoned upon conviction, 
he or she has aright to court-appointed counsel at trial, regardless of whether the 
offense for which he or she may be imprisoned is classified as petty, 
misdemeanor, or felony. 

2. Right to Counsel: Waiver. A criminal defendant may proceed pro se and forgo 
his or her right to counsel, but the waiver of that right must be made voluntarily, 
knowingly, and intelligently. 

3. Right to Counsel. A trial court should warn a defendant who has the right to 
counsel of the dangers and disadvantages of self-representation, but the warning 
is not required. 

4. Right to Counsel: Waiver. A voluntary, knowing, and intelligent waiver of 
counsel can be found in the absence of a warning if the record viewed as a whole 
shows such a waiver. 

5. Right to Counsel. Once a defendant is informed of the right to retained or 
appointed counsel, there is no requirement that the court advise the defendant 
on each subsequent court appearance of that same right. 

6. Right to Counsel: Waiver. By conduct, a defendant can voluntarily, knowingly, 
and intelligently waive his or her right to counsel. 

. A defendant’s familiarity with the criminal justice system 
strongly weighs in favor of a finding that a waiver of counsel was voluntarily, 
knowingly, and intelligently made. 

8. Right to Counsel. A trial court may, but is not required to, appoint standby 
counsel for a defendant proceeding pro se. 

. The appointment of standby counsel is left to the discretion of the trial 


court. 

10. . A request for standby counsel is an important factor in deciding 
whether a court should have appointed standby counsel. 

11. Supreme Court: Judicial Notice: Appeal and Error. When certain aspects of the 
controversy have been previously considered and determined, the Supreme 
Court can take judicial notice of facts recited in one of its earlier opinions 
concerning the same defendant but involving a different conviction and 
sentence. 

12. Criminal Law: Trial: Evidence: Appeal and Error. An error in admitting or 
excluding evidence in a criminal trial, whether of constitutional magnitude or 
otherwise, is prejudicial unless it can be said that the error was harmless beyond 
areasonable doubt. 

13. Trial: Juries: Appeal and Error: Words and Phrases. When there is some 
incorrect conduct by a trial court which, on review of the record, did not 
materially influence the jury in a verdict adverse to a substantial right of the 
defendant, the error is harmless. 

14. Trial: Evidence: Appeal and Error. If evidence properly admitted at trial 
overwhelmingly establishes a defendant’s guilt, any error in excluding 
admissible evidence is harmless error beyond a reasonable doubt. 


16. 


17. 


20. 


21. 


22. 


23. 


24, 


25. 


26. 
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. Erroneous admission of evidence is harmless error and 
does not require reversal if the evidence erroneously admitted is cumulative and 
other relevant evidence, properly admitted, or admitted without objection, 
supports the finding by the trier of fact. 

Trial: Evidence: Controlled Substances. A roach clip offered in evidence in 
prosecution for possession of marijuana is relevant. 

Rules of Evidence: Words and Phrases. Relevant evidence means evidence 
having any tendency to make the existence of any fact that is of consequence to 
the determination of the action more probable or less probable than it would be 
without the evidence. 

Trial: Evidence. An exhibit is admissible, so far as identity is concerned, when it 
has been identified as being the same object about which the testimony was 
given. It must also be shown to the satisfaction of the trial court that no 
substantial change has taken place in the exhibit so as to render it misleading. 

. Whether sufficient foundation has been laid for the admission 
of physical evidence must necessarily be determined on a case-by-case basis. 
Trial; Evidence: Appeal and Error. A trial court’s determination of the 
admissibility of physical evidence will not ordinarily be overturned except for an 
abuse of discretion. 

Trial: Evidence: Proof. Proof that an exhibit remained in the custody of law 
enforcement and court officials is sufficient to prove a chain of possession and is 
sufficient foundation to permit its introduction into evidence. 

Juries: Verdicts: Jury Instructions. Although a jury may acquit an accused even 
if its verdict is contrary to the law and the evidence, the defendant is not entitled 
to have the jury instructed concerning the power of jury nullification. 
Convictions: Appeal and Error. In determining the sufficiency of the evidence to 
support a finding of guilt in a criminal case, this court does not resolve conflicts 
in the evidence, pass on the credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence. Those matters are for the finder of fact, 
whose findings must be sustained if, taking the view most favorable to the State, 
there is sufficient evidence to support them. 

Verdicts: Appeal and Error. On a claim of insufficiency of evidence, the 
Supreme Court will not set aside a guilty verdict in a criminal case where such 
verdict is supported by relevant evidence. Only where evidence lacks sufficient 
probative force as a matter of law may the Supreme Court set aside a guilty 
verdict as unsupported by evidence beyond a reasonable doubt. 

Convictions: Circumstantial Evidence: Proof. A defendant may be convicted by 
circumstantial evidence which establishes the defendant’s guilt beyond a 
reasonable doubt. The State is required to establish the defendant’s guilt for the 
crime charged, but is not required to disprove every hypothesis consistent with 
the defendant’s presumed innocence. 

Controlled Substances: Intent: Evidence: Proof. A defendant possesses a 
controlled substance when the defendant knows of the nature or character of the 
substance and its presence and has dominion or control over the substance. A 
defendant’s control or dominion over premises where a controlled substance is 
located may establish the defendant’s constructive possession of the controlled 
substance. 


494 238 NEBRASKA REPORTS 


27. Controlled Substances: Circumstantial Evidence: Proof. The existence of 
narcotics may be proved by circumstantial evidence. There need be no sample 
placed before the jury, nor need there be testimony by qualified chemists, as long 
as the evidence is sufficient to support an inference that the material in question 
was narcotics. 

28. Sentences: Probation and Parole: Appeal and Error. The denial of probation 
and the imposition of a sentence within statutorily prescribed limits will not be 
disturbed on appeal unless there has been an abuse of discretion. 


Appeal from the District Court for Platte County, JoHN C. 
WHITEHEAD, Judge, on appeal thereto from the County Court 
for Platte County, LYLE WINKLE, Judge. Judgment of District 
Court affirmed. 


James C. Stecker for appellant. 


Robert M. Spire, Attorney General, and Barry Waid for 
appellee. 


HastInocs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


FAHRNBRUCH, J. 

Patrick J. Green appeals his Platte County Court conviction 
for possession of marijuana and sentence imposed therefor. We 
affirm. 

As explained in State v. Green, ante p. 475, 471 N.W.2d 
402 (1991) (Green II), this same defendant was involved in a 
trio of appeals arising from separate events occurring in Platte 
County over the course of several days. See, also, State v. 
Green, ante p. 328, 470 N.W.2d 736 (1991) (Green I). The 
same county judge presided over each of Green’s jury trials. 

In this marijuana conviction appeal, Green claims that the 
trial court erred in (1) finding that he voluntarily, knowingly, 
and intelligently waived his right to counsel; (2) failing to 
appoint standby counsel; (3) striking a witness’ testimony; (4) 
receiving certain exhibits in evidence; (5) refusing to give his 
proposed instruction on jury nullification; (6) finding that the 
evidence was sufficient to convict him; and (7) imposing an 
excessive sentence. 

On the evening of March 12, 1989, police officers Todd D. 
Thalken and Charles D. Case, Jr., were dispatched to a 
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Columbus, Nebraska, residence to investigate a domestic 
disturbance. The house had two apartments with separate 
doorways located on the front porch. The apartment on the 
main floor was rented to Penny Grape. .Glen Grape leased the 
upstairs apartment. Rosemary and Warren Hellbusch resided 
with Glen Grape. Rosemary Hellbusch and Glen Grape 
informed Thalken that Green had been in their apartment and 
had refused to leave when requested. Grape appeared 
frightened and expressed his fear that Green might attack him. 

Thalken went downstairs to speak with Green to “get his side 
of the story.” At that point, Green was standing on the porch 
between the two doors. Green stated that he lived in the house. 
He was very argumentative and aggressive and ordered the 
policemen to leave. Thalken returned upstairs to speak with 
Glen Grape and Rosemary Hellbusch and to obtain a written 
statement of the events. Officer Alan C. Wilkins was also 
dispatched to the scene on the evening in question and, upon 
arrival, went to the upstairs apartment. While Thalken was 
obtaining statements from Grape and Hellbusch, Thalken 
observed Green standing part way inside the door of Glen 
Grape’s apartment, and Wilkins heard Green yell that the 
disturbance was downstairs and that he was the culprit. Grape 
again communicated to the officers his fear of Green. 

Case and Wilkins returned downstairs followed by Thalken, 
who informed Green that he was under arrest for trespassing. 
Green ran into the downstairs apartment and, along with 
Penny Grape, held a storm door shut in an attempt to prevent 
the police from entering. The police were able to resist Grape’s 
and Green’s efforts and entered the apartment in order to 
apprehend Green for trespassing in the upstairs apartment. 
Case, Wilkins, and Thalken chased Green through a living 
room and into a kitchen, where he was finally subdued and 
arrested. Case observed a marijuana pipe and a roach clip ona 
kitchen counter and informed Thalken and Wilkins of his 
observation. There was partially smoked marijuana inside the 
pipe. Green was escorted by Thalken to his police cruiser and 
taken to the police station. 

In the early morning hours of the following day, a search 
warrant for the Grape-Green apartment was obtained. 
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Investigator Timothy D. Kayl of the Columbus Police 
Department was assigned to assist in a search of the premises. 
He was accompanied to the apartment by Thalken, Wilkins, 
and Officer Badura. Five members of the police department 
were present during the search: Thalken, Case, Wilkins, Kayl, 
and Badura. With the exception of Badura, all the officers 
testified at trial. 

During execution of the warrant, Kayl found a bag of 
marijuana in a dresser drawer in a bedroom. Motor vehicle 
titles bearing Green’s name and/or signature, as well as female 
undergarments, were discovered in that drawer. The remaining 
dresser drawers contained both men’s and women’s clothing. 
Mostly adult male and female clothes were found in the 
bedroom in which the marijuana was discovered. Another 
dresser in the bedroom contained books, papers, and articles of 
clothing. The record is silent as to whether male or female 
clothing was in the second dresser. Also in the bedroom was a 
twin-sized bed. 

Green returned to the apartment and was present during at 
least part of the search. While the premises were being 
searched, Green told Wilkins that police officers had found 
“my ounce and a half” and that they would attempt to 
prosecute the defendant for delivering the substance. Case and 
Kayl corroborated Wilkins’ testimony on that point. Thalken 
corroborated Wilkins’ testimony and also testified that Green 
identified his “ounce and a half” as his “stash of pot.” 

In acupboard in a living room, Thalken and Kayl discovered 
a tray with seeds and organic material that appeared to be 
marijuana, a metal scale, several brass fittings, and a wood pipe 
with burnt material that smelled like marijuana. 

In the bedroom where marijuana was found, Case recovered 
an application and order to postpone the payment of a fine and 
costs from the Platte County Court addressed to Green at 2010 
11th Street, the address of the downstairs apartment. The 
application and order was found in a cardboard box at the foot 
of the dresser in which marijuana was discovered. Case testified 
that on an earlier occasion when he had responded to a dispute 
at 2010 llth Street, Green informed him that he lived at that 
address. 
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On March 24, 1989, a one-count criminal complaint was 
filed in the county court for Platte County charging Green, in 
essence, with possessing more than | ounce but not more than | 
pound of marijuana. Green was arraigned on March 28, 1989. 
At a hearing on April 4, 1989, the court entered a plea of not 
guilty in Green’s behalf. Green requested a jury trial, during 
which he represented himself. The jury found the defendant 
guilty of the crime charged. The defendant was sentenced to a 
term of imprisonment of 7 days in jail, to be served 
concurrently with any other sentence imposed. 

The sentencing order was entered on July 27, 1989, and 
Green timely appealed to the district court. On May 1, 1990, the 
district court affirmed the county court’s judgment. A timely 
notice of appeal to this court was filed in the district court on 
May 4, 1990. An attorney represented Green in both his appeal 
to the district court and to this court. 


I. WAIVER OF RIGHT TO COUNSEL 

At his March 28, 1989, arraignment, Green was advised of 
certain constitutional and statutory rights. This advisement 
included Green’s right to have an attorney at all critical stages of 
the proceedings and the right to court-appointed counsel at 
public expense. The court explained to Green the nature of the 
charge and the possibility of a jail sentence upon conviction of 
that charge. When the court asked the defendant if he wanted 
an attorney to represent him, Green stated that he would not 
know until after he had read the police report. The court 
continued the matter for 1 week, until April 4, so that Green 
could review the police report and make his decision regarding 
counsel, Green was further informed that if he desired counsel, 
he should retain one if he was financially able, or if he was 
financially unable to retain counsel, he should promptly make 
application to the court for appointment of counsel. The court 
made it abundantly clear that Green’s decision concerning 
counsel was to be made before his next court appearance, on 
April 4. Green stated that he understood. 

Green appeared without counsel on April 4, 1989, and a plea 
of not guilty was entered by the court in Green’s behalf. It was 
at that time the defendant requested a jury trial. 
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The defendant next appeared pro se at a pretrial conference 
held on May 10, 1989, and moved to have the complaint 
’ dismissed on the ground that the search was illegally conducted 
and that there was no probable cause for the issuance of the 
search warrant. Green never requested a hearing on the matter. 
He expressly stated that he was not moving to suppress any 
evidence. The defendant claimed that in this case four warrants 
were issued and that two of them were forged by police. Green 
said he wanted to present that evidence to the jury. Thereafter, 
when Green did not respond when the court asked if there were 
any motions, the court set a jury trial for June 1, 1989. The 
court denied Green’s motion for a continuance, which the 
defendant sought on the basis that the Nebraska Civil Liberties 
Union was investigating his case. Green appeared pro se at his 
trial which was held on June 1. 

As he did in Green I and Green IJ, the defendant claims that 
his waiver of counsel was not voluntarily, knowingly, and 
intelligently made because the trial court failed to advise him of 
the dangers of self-representation. Since we disagree with that 
contention, we need not reach Green’s claim that the trial 
court’s failure to so warn constitutes reversible error. 

As a threshold matter, assuming that he was indigent, it is 
clear that Green had a right to court-appointed counsel. If an 
indigent defendant is to be imprisoned upon conviction, he or 
she has a right to court-appointed counsel at trial, regardless of 
whether the offense for which he or she may be imprisoned is 
classified as petty, misdemeanor, or felony. Argersinger v. 
Hamlin, 407 U.S. 25, 92 S. Ct. 2006, 32 L. Ed. 2d 530 (1972). 
See, also, Neb. Rev. Stat. § 29-3902 (Cum. Supp. 1990) 
(statutory right to counsel for felony defendants and 
misdemeanants who may be punished by imprisonment). It is 
equally true that a criminal defendant may proceed pro se and 
forgo his or her right to counsel, but the waiver of that right 
must be made voluntarily, knowingly, and intelligently. Faretta 
v. California, 422 U.S. 806, 95 S. Ct. 2525, 45 L. Ed. 2d 562 
(1975). 

This court has rejected Green’s argument that a defendant 
must be explicitly warned of the dangers and disadvantages of 
self-representation before a voluntary, knowing, and intelligent 
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waiver of counsel can be found. In Green J, we held that a trial 
court should warn a defendant who has the right to counsel of 
the dangers and disadvantages of self-representation, but that 
the warning is not required. Instead, a voluntary, knowing, and 
intelligent waiver of counsel can be found in the absence of a 
warning if the record viewed as a whole shows such a waiver. Id. 

At his arraignment, Green was advised of his right to 
court-appointed counsel. He was again informed at the 
conclusion of the arraignment that he could retain his own 
counsel if he could afford one, but that if he did not have 
sufficient funds to engage private counsel, he should make 
application to the court for appointed counsel. Once a 
defendant is informed of the right to retained or appointed 
counsel, there is no requirement that the court advise the 
defendant on each subsequent court appearance of that same 
right. Green I, Green was aware that his decision had to be 
made before he was to enter his plea 1 week later. He thereafter 
appeared pro se at all his court appearances. It was reasonable 
for the court to infer that Green read the police reports and 
concluded that he could adequately defend himself. By 
conduct, a defendant can voluntarily, knowingly, and 
intelligently waive his or her right to counsel. Jd. 

Not only did Green appear pro se after being advised to reach 
a decision concerning his right to counsel and after examining 
the police reports to determine the strength of the State’s case, 
but, as the presentence report and Green’s past appeals to this 
court demonstrate, he also had a long history of involvement in 
the judicial system. In Green I, we determined that a 
defendant’s familiarity with the criminal justice system strongly 
weighs in favor of a finding that a waiver of counsel was 
voluntarily, knowingly, and intelligently made. As noted in 
Green IT, the defendant has often elected to waive counsel and 
proceed pro se. In two of his cases which were appealed to this 
court, Green represented himself at trial. See, State v. Green, 
236 Neb. 33, 458 N.W.2d 472 (1990); State v. Green, 229 Neb. 
493, 427 N.W.2d 304 (1988). Green even represented himself 
pro se in his 1988 appeal to this court. This court held in Green’s 
1990 appeal that his waiver of counsel was made voluntarily, 
understandingly, and intelligently. 
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In view of the record, we cannot say that the trial court was 
clearly wrong in finding Green’s waiver of counsel to be valid. 
See Green I (“clearly erroneous” standard of review for a 
determination of whether waiver of counsel was voluntary, 
knowing, and intelligent). 


II. STANDBY COUNSEL 

The defendant argues that the trial court committed 
reversible error by failing sua sponte to appoint standby counsel 
to assist him in his defense. The same contention was made in 
Green I and Green II. 

A trial court may, but is not required to, appoint standby 
counsel for a defendant proceeding pro se. Green I. Since the 
appointment of standby counsel may interfere with the orderly 
progression of a case and runs the risk of infringing on a 
defendant’s right to self-representation, we held in Green J that 
the appointment of standby counsel is left to the discretion of 
the trial court. 

In this case, Green never requested standby counsel. See 
State v. Green, 236 Neb. 33, 458 N.W.2d 472 (1990) (a request 
for standby counsel is an important factor in deciding whether a 
court should have appointed standby counsel). This court may 
take judicial notice of Green’s hostility toward and mistrust of 
attorneys in Platte County, as reported in Green J and Green II, 
which the defendant had communicated to this same trial judge 
before the trial was conducted in this case. See State v. Losieau, 
180 Neb. 671, 144 N.W.2d 406 (1966) (when certain aspects of 
the controversy have been previously considered and 
determined, the Supreme Court can take judicial notice of facts 
recited in one of its earlier opinions concerning the same 
defendant but involving a different conviction and sentence). 

Although Green may have made misjudgments during the 
course of the trial, appointment of standby counsel in the 
absence of Green’s request to do so, particularly when viewed in 
light of his obvious antagonism toward members of the local 
bar, might well have resulted in an infringement on Green’s 
right to self-representation. See McKaskle v. Wiggins, 465 U.S. 
168, 104 S. Ct. 944, 79 L. Ed. 2d 122 (1984) (appeal based on 
infringement of right to self-representation because of 
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interference of standby counsel with whom defendant was 
antagonistic). In light of these considerations, the trial court did 
not abuse its discretion in not appointing standby counsel for 
Green. . 


III. STRIKING GRAPE’S TESTIMONY 

The following testimony was elicited from Penny Grape 
during the State’s case in chief. Penny Grape testified that on 
the night in question, her children and Green were residing with 
her. Grape further testified that Green shared a bedroom with 
her and kept his personal effects in that room. Her testimony 
reflects that Green had full access to the house, including the 
bedroom in which the marijuana that he was charged with 
possessing was discovered. 

Green also called Penny Grape to testify in his case in chief. 
At that time, on direct examination, Grape stated that the 
dresser in which marijuana was found was hers and that Green’s 
dresser was to the left of hers. Penny Grape also testified that it 
was a strong possibility that one of her and Green’s many 
visitors might have left paraphernalia on the premises. 

During the State’s cross-examination, Penny Grape testified 
in substance that the dresser in question was hers and that the 
only objects which Green kept in her dresser were the car titles 
which she placed there. When asked if she knew that marijuana 
was found in the dresser, she invoked her fifth amendment 
privilege against self-incrimination. She then stated that Green 
had access to the dresser. Grape denied that any friends or any 
children whom she babysat went into the bedroom where the 
marijuana was found. She testified that she did not see a bag of 
marijuana on the night in question. When the State again asked 
her if she observed Wilkins remove any marijuana or “green 
leafy stuff,” Penny Grape invoked her fifth amendment 
privilege. She invoked the privilege for a third time after the 
State questioned her concerning paraphernalia in the residence. 
The court advised the jury to “disregard any testimony of this 
witness since she has invoked her privilege against 
self-incrimination.” 

Green argues that Penny Grape should not have been 
permitted to assert her fifth amendment privilege because any 
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answer she may have given would not have incriminated her or 
had already been given and that she waived the privilege by 
earlier providing incriminating testimony. The defendant 
contends that the court’s action in striking the testimony 
prejudicially deprived him of the right to present his defense. 

“[A]n error in admitting or excluding evidence in a criminal 
trial, whether of constitutional magnitude or otherwise, is 
prejudicial unless it can be said that the error was harmless 
beyond a reasonable doubt. [Citations omitted.]” State y. 
Bradley, 236 Neb. 371, 396, 461 N.W.2d 524, 542 (1990). 
“When there is some incorrect conduct by a trial court which, 
on review of the record, did not materially influence the jury in 
a verdict adverse to a substantial right of the defendant, the 
error is harmless. [Citation omitted.]” State v. Plant, 236 Neb. 
317, 338, 461 N.W.2d 253, 269 (1990). 

As Green correctly recognizes, the only testimony of Penny 
Grape’s that could have benefited him was her statements that a 
visitor may have left the paraphernalia in the apartment, that 
the dresser in question was hers, that Green had a separate 
dresser, and that she placed his car titles in her dresser. The trial 
court’s statement that the jury must disregard any testimony of 
Penny Grape was ambiguous. It is not clear whether the trial 
court was referring to Penny Grape’s trial testimony in its 
entirety or solely her testimony elicited during Green’s case in 
chief. Out of an abundance of caution, we construe the court’s 
statement to mean the former. Thus, in determining whether 
the county court committed prejudicial error, all of Penny 
Grape’s testimony is ignored. Our assumption that the trial 
court struck Grape’s entire testimony is in no way a reflection 
on the propriety of that action, nor is it intended as guidance to 
trial courts when faced with a similar situation. Since Penny 
Grape’s testimony during the State’s case in chief could only be 
interpreted as damaging to Green, this interpretation is 
advantageous to him. 

Even if the jury believed that the dresser was Penny Grape’s 
and that she placed Green’s car titles in the drawer in which the 
marijuana was found, this does not show that Green did not 
place the marijuana in that drawer. It was uncontroverted at 
trial that Green resided with Penny Grape in the downstairs 
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apartment. From the uncontradicted testimony that adult male 
clothing was present in the dresser and bedroom where the 
police discovered the marijuana, it is clear that Green shared the 
bedroom with Penny Grape and would obviously have access to 
all areas of the room, including dresser drawers. Most 
importantly, Penny Grape’s statements were overwhelmingly 
outweighed by Wilkins’ testimony that Green admitted that the 
police had found his “ounce and a half,” the testimony of three 
other officers corroborating that admission, and Thalken’s 
testimony of Green’s admission that the ounce and a half the 
defendant was referring to was “pot,” i.e., marijuana. See 
State v. Hankins, 232 Neb. 608, 441 N.W.2d 854 (1989) (if 
evidence properly admitted at trial overwhelmingly establishes 
adefendant’s guilt, any error in excluding admissible evidence is 
harmless error beyond a reasonable doubt). Accord, State vy. 
Jones, 246 Kan. 214, 787 P.2d 726 (1990); Young v. State, 562 
So. 2d 370 (Fla. App. 1990). On review of the entire record, we 
conclude that the striking of Penny Grape’s testimony did not 
materially influence the jury in a verdict adverse to a substantial 
right of the defendant. Any error in striking any of Grape’s 
testimony was harmless beyond a reasonable doubt. 


IV. RECEIPT OF EXHIBITS IN EVIDENCE 

Several exhibits were received in evidence over Green’s 
objections. These exhibits were a picture of the dresser in which 
the bag of marijuana was found, a picture of the seized 
marijuana, the pipe and roach clip, the bag of marijuana seized 
on the night in question, and the application and order sent to 
Green by the Platte County Court, bearing the Grape-Green 
apartment address. Green’s principal claim is that because an 
insufficient chain of custody was shown for those exhibits, they 
were inadmissible. 

“ “Erroneous admission of evidence is harmless error and 
does not require reversal if the evidence erroneously admitted is 
cumulative and other relevant evidence, properly admitted, or 
admitted without objection, supports the finding by the trier of 
fact.’ [Citations omitted.]” State v. Plant, supra at 338, 461 
N.W.2d at 269. In view of the testimony that the marijuana was 
found in the dresser and the fact that the bag of marijuana was 
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introduced in evidence, the photographs depicting the dresser 
and the marijuana were merely cumulative evidence. In the 
context of the entire record, either photograph had little 
probative value. Assuming, arguendo, the inadmissibility of 
those photographs, any error in admitting them was harmless 
beyond a reasonable doubt. Therefore, our analysis is restricted 
to the admissibility of the pipe and roach clip, the marijuana, 
and the application and order. 

In addition to attacking the chain of custody of the exhibits 
at issue, Green also contends that the pipe, roach clip, and 
application and order were irrelevant. This court has held that a 
roach clip offered in evidence in prosecution for possession of 
marijuana is relevant. State v. Rathburn, 195 Neb. 485, 239 
N.W.2d 253 (1976). The fact that a pipe and roach clip were 
found in the apartment where Green resided and where the 
marijuana was found makes it more probable that Green 
knowingly or intentionally possessed the marijuana than would 
be the case if the pipe or roach clip were not in evidence. See 
Neb. Rev. Stat. § 27-401 (Reissue 1989) (relevant evidence 
means evidence having any tendency to make the existence of 
any fact that is of consequence to the determination of the 
action more probable or less probable than it would be without 
the evidence). That the pipe and roach clip are relevant to the 
issue of intent or knowledge forecloses any claim that the 
evidence was inadmissible as evidence of other crimes. See Neb. 
Rev. Stat. § 27-404 (Reissue 1989). Turning to the relevance of 
the application and order addressed to Green bearing the 
address of the premises where the marijuana was found, the 
application and order tended to make it more probable that 
Green resided with Grape and that he constructively possessed 
the marijuana, as will be more fully discussed in part VI of this 
opinion. Finally, there is no reason to believe that the probative 
value of the pipe, roach clip, and application and order was 
substantially outweighed by the danger of unfair prejudice, 
confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence. See Neb. Rev. Stat. 
§ 27-403 (Reissue 1989). 

On the question of whether proper foundation was laid for 
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admissibility of the exhibits, we are governed by the principle 

set forth in State v. Weible, 211 Neb. 174, 182, 317 N.W.2d 920, 

924-25 (1982): 
[A]n exhibit is admissible, so far as identity is concerned, 
when it has been identified as being the same object about 
which the testimony was given. It must also be shown to 
the satisfaction of the trial court that no substantial 
change has taken place in the exhibit so as to render it 
misleading. As long as the article can be identified, it is 
immaterial in how many or in whose hands it has been. 

“ ‘Important in such situations are the nature of the exhibit, 
the circumstances surrounding its preservation and custody, 
and the likelihood of intermeddlers tampering with the 
object.’ ” State v. Apker, 204 Neb. 577, 578, 284 N.W.2d 14, 16 
(1979). “If substantial identity of one condition with the other 
condition is reasonably probable, the trial court may receive the 
exhibit in evidence.” State v. Langer, 192 Neb. 525, 527, 222 
N.W.2d 820, 822 (1974). “Whether sufficient foundation has 
been laid for the admission of physical evidence must 
necessarily be determined on a case-by-case basis. [Citation 
omitted.]” State v. Kerns, 201 Neb. 617, 621, 271 N.W.2d 48, 
50-51 (1978). “[A] trial court’s determination of the 
admissibility of physical evidence will not ordinarily be 
overturned except for [an] abuse of discretion. [Citations 
omitted.]” Weible, supra at 183,317 N.W.2d at 925. 

Wilkins testified that once the pipe and roach clip were seized 
by Case, that officer maintained possession of them on the 
night in question and marked them as evidence and that Wilkins 
obtained the exhibit from a secured evidence locker on the 
morning of the trial. At trial, Case identified the pipe and roach 
clip as those that he found in the kitchen after Green had been 
arrested. Case testified that the pipe and roach clip were in 
substantially the same condition as they were the night in 
question, that he kept the items in his possession until he 
surrendered them to Captain Scriven, and that Wilkins 
retrieved them from Scriven. 

Kay] testified that he seized the marijuana from the dresser in 
the Grape-Green apartment. Wilkins testified that while he was 
still in the apartment, Kayl gave him the marijuana on the 
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evening in question, that he marked it as evidence, that he 
placed the marijuana in a police narcotics evidence locker, that 
no one other than police personnel had access to that locker, 
and that he brought the marijuana with him to court on the day 
of trial. Kayl testified that based on his signature on the 
evidence bag, the exhibit was the same bag of marijuana which 
he recovered from the apartment. 

Case testified that he found the application and order 
addressed to Green at the searched premises and that he gave it 
to Wilkins. Wilkins placed the application and order in an 
evidence bag with the rest of the evidence and marked it, and 
the application and order was kept in the custody and control of 
the Columbus Police Department until it was brought to court 
on the day of Green’s trial. It was Case’s testimony that the 
application and order offered in evidence was the application 
and order which he seized during the search. Wilkins testified 
that the application and order was in substantially the same 
condition as it was when it was placed in the evidence bag. 

The foundational evidence demonstrates that the pipe and 
roach clip, the marijuana, and the application and order were 
the same objects about which testimony was given and that no 
substantial change had taken place in the exhibits so as to render 
them misleading. Green’s concern that intermeddlers tampered 
with the exhibits is unfounded. “[PJroof that an exhibit 
remained in the custody of law enforcement and court officials 
is sufficient to prove a chain of possession and is sufficient 
foundation to permit its introduction into evidence. [Citations 
omitted.]” State v. Langer, supra at 527, 222 N.W.2d at 822. As 
the foregoing shows, the exhibits in this case were in the custody 
of the Columbus Police Department after they were placed 
there until introduced at trial. The trial court did not abuse its 
discretion in admitting the pipe and roach clip, the marijuana, 
and the application and order. 


V. INSTRUCTION ON JURY NULLIFICATION 
Green proposed an instruction which reads in relevant part 
that “the jury has an ‘unreviewable and unreversible power... 
to acquit in disregard of the instructions on the law given by the 
trial judge... .’ ” Green assigns as error the trial court’s refusal 
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to give that instruction on jury nullification. 

Green raised this same argument in State v. Green, 236 Neb. 
33, 458 N.W.2d 472 (1990). In that case, we held that although a 
jury may acquit an accused even if its verdict is contrary to the 
law and the evidence, the defendant is not entitled to have the 
jury instructed concerning the power of jury nullification. 
Accord, United States v. Drefke, 707 F.2d 978 (8th Cir. 1983), 
cert. denied 464 U.S. 942, 104 S. Ct. 359, 78 L. Ed. 2d 321; 
United States v. Moylan, 417 F2d 1002 (4th Cir. 1969) 
(exhaustive discussion of doctrine of jury nullification), cert. 
denied 397 U.S. 910, 90S. Ct. 908, 25 L. Ed. 2d 91 (1970). This 
assignment of error is meritless. 


VI. SUFFICIENCY OF THE EVIDENCE 

“Any person knowingly or intentionally possessing 
marijuana weighing more than one ounce but not more than 
one pound shall be guilty of a Class IIIA misdemeanor.” Neb. 
Rev. Stat. § 28-416(4) (Cum. Supp. 1988). Green’s sixth 
assignment of error claims that the evidence was insufficient to 
support his conviction under § 28-416(4). 

In determining the sufficiency of the evidence to support a 
finding of guilt in a criminal case, this court does not resolve 
conflicts in the evidence, pass on the credibility of witnesses, 
_ determine the plausibility of explanations, or weigh the 
evidence. State v. Allison, ante p. 142, 469 N.W.2d 360 
(1991). Those matters are for the finder of fact, whose findings 
must be sustained if, taking the view most favorable to the 
State, there is sufficient evidence to support them. Jd. 

“*“On a claim of insufficiency of evidence, the 
Supreme Court will not set aside a guilty verdict in a 
criminal case where such verdict is supported by relevant 
evidence. Only where evidence lacks sufficient probative 
force as a matter of law may the Supreme Court set aside a 
guilty verdict as unsupported by evidence beyond a 
reasonable doubt.” ’ [Citation omitted.]” 

State v. Cogswell, 237 Neb. 769, 771, 467 N.W.2d 680, 681-82 
(1991). 

“<A defendant may be convicted by circumstantial 

evidence which establishes the defendant’s guilt beyond a 
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reasonable doubt. The State is required to establish the 
defendant’s guilt for the crime charged, but is not required to 
disprove every hypothesis consistent with the defendant’s 
presumed innocence.” ’ [Citations omitted.]” State v. 
Lonnecker, 237 Neb. 207, 213, 465 N.W.2d 737, 742 (1991). 

A defendant possesses a controlled substance when the 
defendant knows of the nature or character of the 
substance and its presence and has dominion or control 
over the substance. [Citations omitted.] 

A defendant’s control or dominion over premises where 
a controlled substance is located may establish the 
defendant’s constructive possession of the controlled 
substance. [Citations omitted.] 

Id. 

Although chemical analysis was not used to identify as 
marijuana the substance seized from the dresser, the evidence 
was sufficient for the jury to find beyond a reasonable doubt 
that the substance was marijuana. As this court explained in 
State v. Nash, 233 Neb. 318, 444 N.W.2d 914 (1989): “The 
existence of . . . narcotics may be proved by circumstantial 
evidence. There need be no sample placed before the jury, nor 
need there be testimony by qualified chemists as long as the 
evidence is sufficient to support an inference that the material 
in question was narcotics.” (Syllabus of the court.) Investigator 
Kayl was the witness through whom the marijuana was offered 
in evidence. Kayl had received Drug Enforcement Agency 
training in drug investigation, identification, and detection. 
Kay] testified that he had seen and smelled burnt and unburnt 
marijuana. He reported that unsmoked marijuana has a 
distinctive smell. Kayl further testified that in every one of the 
30 to 35 cases in which he had identified a substance to be 
marijuana, chemical analysis confirmed his identification. To 
Kayl’s testimony must be added Green’s admission that the 
substance was marijuana. The evidence was sufficient for the 
jury to determine beyond a reasonable doubt that the substance 
seized from the dresser in the Grape-Green apartment was 
marijuana. 

There was evidence from which the jury could infer that 
Green resided in the apartment in question and that Green 
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shared the bedroom in which the marijuana was found. 
Furthermore, there was testimony that Green admitted that the 
1!/2 ounces of marijuana were his. The evidence was sufficient 
for the jury to find beyond a reasonable doubt that Green knew 
of the nature or character of the marijuana and its presence and 
that he had dominion or control over it. 

The principal thrust of the instant assignment of error is that 
the evidence was insufficient to show that the marijuana 
weighed over 1 ounce but not in excess of 1 pound. Kayl 
testified that he weighed the seized marijuana on the police 
department’s triple-beam scale. He performed testing on the 
scale to ensure its accuracy. The “zip-lock” plastic bag in which 
the marijuana was contained, together with the marijuana, 
weighed approximately 50!/2 grams, which is approximately 
1!/2 ounces. Kay] testified that the bag of marijuana found in 
the dresser contained a normal amount of stems and seeds for a 
cleaned bag of marijuana. He further testified that based on his 
training and experience and the reading obtained when he 
weighed the marijuana in question, the confiscated substance 
exceeded an ounce in weight. 

Green contends that the evidence was insufficient to show 
that the. marijuana weighed over an ounce. In support, he 
points to the fact that Kayl never removed the marijuana from 
its baggie container. Relying on Neb. Rev. Stat. § 28-401(14) 
(Reissue 1989), which excludes from the definition of 
marijuana mature stalks and sterilized seeds incapable of 
germination, Green further asserts that Kayl’s testimony shows 
that seeds and stems were in the marijuana. The significance of 
Green’s argument lies in the legislative decision to impose a 
lesser penalty for possession of marijuana weighing an ounce or 
less. See § 28-416(6). 

The definition of marijuana set forth in § 28-401(14) 
includes all parts of the plant, including the seeds, but excludes 
mature stalks and sterilized seeds. There is nothing in Kayl’s 
testimony to indicate that the baggie of marijuana contained 
mature stalks or sterilized seeds. Kayl testified that the 
marijuana contained a normal amount of stems and seeds for a 
cleaned bag of marijuana. He further testified that based on his 
training and experience and the reading he obtained from the 
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scale when he weighed the marijuana, the marijuana seized 
from the Grape-Green apartment was in excess of an ounce in 
weight. Kayl’s testimony is corroborated by Green’s admission 
that the police had found his “ounce and a half stash of pot.” 
The evidence was sufficient for the jury to conclude beyond a 
reasonable doubt that Green knowingly or intentionally 
possessed marijuana weighing more than | ounce but not more 
than 1 pound. This assignment of error is without merit. 


VII. EXCESSIVENESS OF THE SENTENCE 
Possession of marijuana of over 1 ounce but not more than 
1 pound is a Class II[A misdemeanor. § 28-416(4). Having 
been convicted under that statute, Green was subject to a term 
of 7 days in jail, a $500 fine, or both. See Neb. Rev. Stat. 
§ 28-106 (Reissue 1989). The defendant was sentenced to 7 days 
in jail. In his final assignment of error, Green contends that the 
county court abused its discretion in not giving him an 
opportunity to rehabilitate himself on probation. 
“[T]he denial of probation and the imposition of a sentence 
within statutorily prescribed limits will not be disturbed on 
appeal unless there has been an abuse of discretion. [Citations 
omitted.]” State v. Dean, 237 Neb. 65, 77, 464 N. W.2d 782, 791 
(1991). “In considering probation in lieu of a sentence the court 
should not withhold imprisonment when a lesser sentence 
would depreciate the seriousness of the offender’s crime or 
promote disrespect for the law.” Jd. (citing Neb. Rev. Stat. 
§ 29-2260 (Reissue 1989)). 
“ “In considering a proper sentence, the trial court is not 
limited in its discretion to any mathematically applied set 
of factors. It is necessarily a subjective judgment and 
includes observations of the sentencing judge as to the 
demeanor, attitude, and all facts and circumstances 
surrounding the life of the defendant. .. ” ” [Citations 
omitted.] 

State v. Rodgers, 237 Neb. 506, 511, 466 N.W.2d 537, 540 

(1991). 

Green has a lengthy history of prior offenses, including a 
previous conviction of possession of a controlled substance. He 
admitted to his probation officer that he was a regular user of 
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marijuana and had last consumed marijuana on the evening 
prior to his interview with that officer. In view of his past record 
and continued use of marijuana, it is obvious that Green has no 
desire to conform his conduct to the law. Sentencing Green to 
probation would have depreciated the seriousness of his crime 
and promoted disrespect for the law. The trial court did not 
abuse its discretion in imposing Green’s sentence. 

The judgment of the district court affirming the county 
court’s judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JAMES A. JACOBSEN, 
APPELLANT. 
471 N.W.2d 427 


Filed June 28, 1991. No. 90-502. 


1. Courts: Appeal and Error. The district court and the Supreme Court generally 
shal! review appeals from the county court for error appearing on the record. 

2. Judgments: Appeal and Error. In an action tried without a jury, the findings and 
conclusions of the trial judge have the effect of a jury verdict and will not be set 
aside unless clearly wrong. 

3. Appeal and Error. On questions of law, the Supreme Court has an obligation to 
reach a conclusion independent of that reached by the trial court. 

Appeal from the District Court for Cedar County, ROBERTE. 
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Douglas J. Stratton, of Gerrard, Stratton & Mapes, P.C., for 
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Hastinocs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
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WHITE, J. 

James A. Jacobsen, defendant, appeals from the district 
court’s order affirming the county court’s revocation of his 
probation based on his alleged failure to satisfactorily fulfill the 
conditions of his probation. 

On December 15, 1987, Jacobsen appeared in the county 
court for Cedar County and pled guilty to driving while under 
the influence of alcoholic liquor, third offense, in violation of 
Neb. Rev. Stat. § 39-669.07 (Cum. Supp. 1987). The court 
accepted Jacobsen’s plea after finding that it was knowingly, 
intelligently, and voluntarily entered into and that there was a 
factual basis for the plea. He was sentenced to 2 years’ 
probation with conditions, fined $250 plus costs, and ordered 
to serve 7 days in jail on weekends, and his license was 
suspended for | year. 

The condition of probation which led to the motion for 
revocation at issue here required that Jacobsen undergo an 
evaluation for alcohol addiction and, if found to be addicted, to 
complete an alcohol treatment program. 

A motion alleging a probation violation was filed in the 
county court on August 15, 1989, in which Randy Boden, 
probation officer, asserted that after Jacobsen was evaluated 
on June 13, 1988, at the Tri County Guidance Center of South 
Sioux City, Nebraska, Mary Howell, an alcohol and drug abuse 
counselor, recommended inpatient treatment. Boden agreed to 
let Jacobsen defer the treatment until January 1989, in order 
for Jacobsen to “complete the care and sale of some livestock 
which he currently had on his farm.” 

In January 1989, Jacobsen requested and received a second 
evaluation at Systems Associates of Norfolk, Nebraska. 
Alfredo Ramirez, a clinical social worker there, found that 
Jacobsen “is a cronic [sic] alcoholic who has no motivation to 
change his lifestyle.” Ramirez recommended a 45-day inpatient 
treatment program at Valley Hope. At the time the motion 
alleging the probation violation was filed in August 1989, 
Jacobsen had not yet entered any treatment program. 

A second motion for revocation of probation was then filed 
by the Cedar. County Attorney on August 21, 1989. After a 
hearing on September 12, the county court, pursuant to an 
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agreement between the State and the defendant, approved a 
continuance of any further disposition “to allow completion of 
the standard 21 day inpatient treatment for alcoholism 
provided by the Veterans Administration Hospital... .” The 
court stated, 
It is further agreed to between the State and Defendant 
that the Defendant upon promptly entering such inpatient 
treatment, and upon successful completion of such 
inpatient treatment, that the State will recommend no 
further sanction or penalties to be imposed arising out of 
this particular probation proceeding. 

The record includes an October 25, 1989, letter to Jacobsen 
from the Veterans’ Administration which authorized him to 
report on November | for the alcohol dependency treatment 
program. After Jacobsen visited Dr. Edward Pease, a 
psychiatrist, on November 11, the doctor determined that 
Jacobsen would qualify for a diagnosis of alcohol abuse, but 
since Jacobsen reported that he had not had a drink in 23 
months, he should be allowed to continue treatment with the 
local Alcoholics Anonymous center. Dr. Pease stated that 
Jacobsen did not need inpatient alcohol treatment at that time. 

Jacobsen testified that he returned home and received his 
driver’s license, “[a]nd I thought everything was done,” until he 
learned that he was to appear in court on February 13, 1990, for 
a hearing on the continuance of the motion for revocation of 
probation. The court then continued the matter until February 
23 and ordered Jacobsen to “produce documented proof of his 
contention that he should not attend inpatient treatment for 
alcoholism.” 

Jacobsen obtained a letter from Dr. Pease, dated February 
14, 1990, which included the recommendation against inpatient 
treatment based on Jacobsen’s contention that he had stopped 
drinking on his own on December 14, 1987, and that he was 
attending AA meetings regularly. The letter was presented at the 
hearing on February 23, after which the court found Jacobsen 
in violation of probation. The court stated: 

The Defendant was given leave, at his request, following 
the hearing on September 12, 1989, to secure a treatment 
program at the Veterans Administration Hospital. The 
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Defendant did not complete the inpatient treatment 

program. The Defendant reports, and verifies with a 

letter, that he was not accepted into such program. The 

Defendant did not ever report such non-acceptance to the 

Court, or attempt to obtain alternative treatment, prior to 

the hearings on February 13, 1990 and February 23, 1990. 
Jacobsen was sentenced to 3 months in jail and fined $500, with 
credit for time served and fines paid, and his license was 
suspended for 15 years. The State did not contest the truth of 
the statements made by Jacobsen to the VA psychiatrist. 

Jacobsen appealed to the district court, which affirmed the 
lower court’s finding, and then appealed to this court, assigning 
as error that the sentence is excessive, that the findings of fact 
were clearly wrong, and that the court failed to honor a plea 
agreement. 

“Under the provisions of Neb. Rev. Stat. §§ 25-2733 and 
25-1911 (Reissue 1989), the district court and the Nebraska 
Supreme Court generally shall review appeals from the county 
court for error appearing on the record.” State v. Erlewine, 234 
Neb. 855, 857, 452 N.W.2d 764, 766 (1990). In an action tried 
without a jury, “the findings and conclusions of the trial judge 
have the effect of a jury verdict and will not be set aside unless 
clearly wrong.” Osmond State Bank v. Uecker Grain, 227 Neb. 
636, 637, 419 N.W.2d 518, 519 (1988). “[OJjn questions of law 
the Supreme Court has an obligation to reach a conclusion 
independent of that reached by the trial court.” State v. Wren, 
234 Neb. 291, 292, 450 N.W.2d 684, 686 (1990). After our 
review of the record, we find that the trial court was clearly 
wrong in finding that Jacobsen had not satisfactorily complied 
with the terms of probation or with the court’s order of 
September 12, 1989, and we reverse. 

While it is true that Jacobsen did not complete an inpatient 
treatment program at the VA hospital as required by the court’s 
September 12, 1989, order, it is also evident that such 
completion was not possible, since the VA hospital would not 
admit him into the program. The court’s order did not require 
that Jacobsen inform the court or the probation officer of his 
acceptance or completion of the program. It merely granted a 
continuance of any further disposition to allow Jacobsen to 
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obtain treatment, and noted that the State and defendant had 
agreed that no further sanction or penalties would be imposed 
“upon promptly entering such inpatient treatment, and upon 
successful completion of such inpatient treatment ... .” 
Jacobsen did enter the program and was denied the possibility 
of completing it when he was refused admission. 

We do not go so far as to say that Jacobsen did all that he 
could do to meet the court’s requirements, but we find that he 
met the conditions as he was able. The court specifically named 
the treatment program he was to attend and did not identify any 
alternatives should the VA program be unacceptable for any 
reason. 

Jacobsen did serve his 2-year probation period, including 7 
days in jail, a $250 fine, and a 1-year license suspension. The 
county court’s finding that he violated the condition of 
probation was clearly wrong, and the district court erred in 
affirming it. We reverse the judgment and remand the cause 
with directions to release the appellant from probation. 

REVERSED AND REMANDED WITH DIRECTIONS, 


JACK WICKER, APPELLEE, V. RONALD WALDEMATH, DOING 
BUSINESS AS WALDEMATH FARMS, INC., APPELLEE, AND ARTHUR 
VOGEL, APPELLANT. 

471 N.W.2d 731 


Filed July 5, 1991. No. 88-930. 


1. Ejectment: Damages. A plaintiff may seek rents and profits in an ejectment 
action. 

2. Judgments: Appeal and Error. In the absence of a judgment or order finally 
disposing of a case, the Supreme Court has no authority or jurisdiction to act, 
and in the absence of such judgment or order the appeal will be dismissed. 

3. Final Orders: Words and Phrases. To be final, an order must dispose of the 
whole merits of the case and must leave nothing for the further consideration of 
the court. 


Appeal from the District Court for Otoe County: RAYMOND 
J. Case, Judge. Appeal dismissed. 
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HastInGs, C.J., WHITE, CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ., and CoLwWELL, D.J., Retired. 


GRANT, J. 

Defendant Arthur Vogel appeals from a judgment entered on 
a jury verdict finding that plaintiff-appellee, Jack Wicker, had 
“the right of possession” to certain land adjacent to the 
Missouri River. Wicker’s “Petition in Ejection” prayed for 
“judgment for delivery of possession of the [land], for an 
accounting, for damages for withholding possession of such 
premises, for a writ of assistance to place the Plaintiff in 
possession...andforcosts....” 

In Vogel’s amended answer and counterclaim, he asserted 
that he owned the land pursuant to a Missouri title. He claimed 
that even if the land was legally located in Nebraska, he owned 
the land by adverse possession. Vogel also asserted in his 
amended answer and counterclaim that he had a lawful right to 
all rents and profits. 

At trial, Vogel testified that he had purchased the disputed 
parcel from his father in the early 1960’s. He testified that his 
father had farmed the land since the 1930’s. 

Wicker based his claim of ownership on a treasurer’s tax deed 
which he acquired from the treasurer of Otoe County, 
Nebraska, on June 29, 1984, after paying delinquent property 
taxes. The owner of record in Nebraska before that time was a 
Timothy Crook, who had acquired his title in 1956. 

The parcel of land in question apparently has two chains of 
title, one in Nebraska and one in Missouri. In 1867, when 
Nebraska gained statehood, the parcel was in Nebraska, west of 
the river channel. Over the next century, the course of the river 
changed, leaving the parcel in question submerged at times, and 
at times on the east side of the river. At the present time, about 
half of the parcel remains submerged. 

On September 22, 1988, the district court set a trial date in an 
order also containing the following language: 

The Petition uses the words “. . . for an accounting, for 
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damages for withholding possession. . .” The statute 
provides for damages for withholding possession of the 
premises. An accounting procedure is an equity procedure 
and unsuitable for presentation to a jury as it requires 
multiple hearings. 

If you are asking for an accounting, the Court will 
bifurcate the trial. If you are asking for damages for 
withholding possession, then that may be tried at the same 
trial. 

The record does not contain an order determining which 
approach was to be followed. In fact, after the trial, the trial 
court made the following journal entry on October 21, 1988: 
“Court discusses issue of damages and whether to be handled as 
an accounting (equity) or damages for withholding possession 
(law). Counsel to contact clients and advise Court on any 
potential settlement.” 

In this connection, we note that we have held: “ ‘[I]n order 
to be entitled to the equitable remedy of an accounting, it is 
necessary to show a fiduciary or trust relationship between the 
parties or a complicated series of accounts making the remedy 
at law inadequate.’ ” Jackson v. County of Douglas, 223 Neb. 
65, 68, 388 N.W.2d 64, 66 (1986), quoting from Lustgarten v. 
Jones, 220 Neb. 585, 371 N.W.2d 668 (1985). This case presents 
neither of those situations. 

On its own motion, the court ordered a bifurcated trial. The 
issue of ejectment was tried before a jury on October 3 and 4, 
1988. The issue of rents and profits was retained for later 
resolution, as indicated by the trial orders and journal entries of 
September 22 and October 21, 1988. The jury returned a verdict 
in favor of Wicker. 

On October 12, before the court entered judgment on the 
verdict, defendant Vogel filed a motion for judgment 
notwithstanding the verdict and a motion for new trial. On 
October 13, 1988, the court entered its judgment order directing 
that the sheriff place the plaintiff in possession of the premises. 

The motion for judgment notwithstanding the verdict and 
the motion for new trial were both argued on October 21. The 
court denied the motions, as is reflected by the court’s October 
21 docket entry. Defendant Vogel filed a notice of appeal with 
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this court. Defendant’s brief sets out five assignments of error, 
each of which sets out alleged error in the conduct of the trial. 

We first must note that this court has recognized that a 
plaintiff may seek rents and profits in an ejectment action. See, 
Fletcher v. Brown, 35 Neb. 660, 53 N.W. 577 (1892); Harrall v. 
Gray, 12 Neb. 543, 11 N.W. 851 (1882). See, also, Neb. Rev. 
Stat. § 25-701(6) (Reissue 1989). The evidence shows that 
defendant Vogel leased the land in question to Ronald 
Waldemath, now deceased, for 2 years prior to the 
commencement of this action. However, no attempt was made 
to resolve plaintiff’s claim for rents and profits. 

Before addressing the merits of this purported appeal, this 
court must raise on its own motion the question of jurisdiction. 
See Larsen v. Ralston Bank, 236 Neb. 880, 464 N.W.2d 329 
(1991). 

We have said: 

In the absence of a judgment or order finally disposing 
of a case, the Supreme Court has no authority or 
jurisdiction to act, and in the absence of such judgment or 
order the appeal will be dismissed. Lewis v. Craig, ante p. 
602, 463 N. W.2d 318 (1990). 

To be final, an order must dispose of the whole merits 
of the case and must leave nothing for the further 
consideration of the court. Thus, when no further action 
of the court is required to dispose of a pending cause, the 
order is final. However, if the cause is retained for further 
action, the order is interlocutory. Brozovsky v. Norquest, 
231 Neb. 731, 437 N.W.2d 798 (1989). Furthermore, if a 
party’s substantial rights are not determined by the court’s 
order and the cause is retained for further action, the 
order is not final. Lewis v. Craig, supra; Martin v. 
Zweygardt, 199 Neb. 770, 261 N.W.2d 379 (1978). 

Larsen, supra at 883, 464 N.W.2d at 332. 

In this case, the appeal was prosecuted before any resolution 
of the issue of rents and profits. Consequently, the court did not 
dispose of the whole merits of the case, and thus there was no 
final order which could be appealed. See, also, Grantham v. 
General Telephone Co., 187 Neb. 647, 193 N.W.2d 449 (1972) 
(appeal dismissed where trial court determined that 
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construction of defendants’ building next to plaintiffs’ building 
caused physical damage to plaintiffs’ building, but did not 
dispose of issue of lost profits); Hart v. Ronspies, 181 Neb. 38, 
146 N.W.2d 795 (1966) (appeal dismissed where court 
determined issue of defendant’s negligence but reserved ruling 
on issue of damages). 

There is no final order in this case. The appeal is dismissed as 
premature. 

APPEAL DISMISSED. 


DaKoTA TITLE & Escrow Co., APPELLEE, V. WORLD-WIDE STEEL 
SYSTEMS, INC., A NEBRASKA CORPORATION, ET AL., APPELLEES, 
EVERLASTING GOLDEN RULE CHURCH, A MISSOURI CORPORATION, 
APPELLANT. 

471 N.W.2d 430 


Filed July 5, 1991. No. 89-202. 


1. Res Judicata. Res judicata bars relitigation not only of those matters actually 
litigated, but also of those which might have been litigated in an earlier 
proceeding. 

2. Res Judicata: Judgments: Actions. Under res judicata, a defendant may not 

relitigate a defense which was available but not raised in a prior action by making 

it the basis of a claim in a subsequent action against the original plaintiff, which 
action, if successful, would nullify the initial judgment. 

; . If an original defendant previously neglected to assert a 
particular defense, that defendant is precluded from raising it subsequently by 
virtue of the existence of the judgment rendered in the former action. 

4. Supreme Court: Judicial Notice. The Supreme Court may examine and take 
judicial notice of its own proceedings and judgment where certain aspects of the 
controversy have previously been considered and determined, in cases which are 
interwoven and interdependent. 

5. Judicial Notice: Records: Res Judicata. Judicial notice of facts reflected in the 
court’s records is subject to the doctrine of res judicata. 

6. Res Judicata: Appeal and Error. An appellate court is not precluded from 
raising the issue of res judicata sua sponte. 

7. Res Judicata: Actions: Appeal and Error. Where a cause of action could have 
been brought in a prior suit but was not because of unexplained dilatoriness, an 
appellate court can properly raise a question of res judicata sua sponte. 

8. Res Judicata: Actions. Res judicata is grounded upon (1) public policy and 
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necessity to end litigation and (2) the hardship imposed upon a person by being 
vexed twice for the same cause of action. 


Appeal from the District Court for Sarpy County: RONALD 
E. REAGAN, Judge. Reversed and remanded with direction to 
dismiss. 


Michael M. O’Brien, of Matthews & Cannon, P.C., for 
appellant. 


Michael McCormack, of McCormack, Cooney, Mooney, 
Hillman & Elder, for appellee Dakota Title. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
and FAHRNBRUCH, JJ. 


FAHRNBRUCH, J. 

The Everlasting Golden Rule Church, a Missouri nonprofit 
corporation, appeals a default judgment entered against it in 
favor of Dakota Title & Escrow Co. because Golden Rule’s 
corporate president failed to appear for a deposition. 

In its defense, Golden Rule argues that its president, Kelly 
Green, was not served with a subpoena and that, in any event, 
he was only a nonparty witness. Because Dakota could have 
raised the underlying question involved in this case in prior 
litigation between the same parties, see Everlasting Golden 
Rule Ch. v. Dakota Title, 230 Neb. 590, 432 N. W.2d 803 (1988) 
(Everlasting J), this action is barred by the doctrine of res 
judicata. Therefore, we vacate the default judgment entered by 
the district court for Sarpy County and remand the cause to that 
court with direction to dismiss the action. 

The history of the dispute between the parties is found in 
Everlasting I, supra, which reads in part: 

On August 31, 1983, the Everlasting Golden Rule 
’ Church (plaintiff), the defendant, World-Wide Steel 
Systems, Inc., and SWN Investment entered into an 
escrow agreement in reference to the purchase of real 
property described as “Lot 1, SWN Investments #2, a 
subdivision as surveyed, platted and recorded, Sarpy 
County, Nebraska.” The pertinent portions of the 
agreement provided as follows: 
“A. Seller [Golden Rule] shall place the sum of 
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$16,000.00 in an escrow account to be held by the Escrow 
Agent [Dakota]; which sum represents an amount 
sufficient to protect the Buyer [SWN Investment] against 
a possible judgment lien against said property resulting 
from an action involving [Golden Rule] and the property 
described herein, which action is filed at Doc. 54, No. 187 
of the District Court of Sarpy County, Nebraska, and is 
entitled ‘Clifford D. Gullett, Plaintiff, vs. World-Wide 
Steel Systems, Inc., a Nebraska Corporation; The 
Everlasting Golden Rule Church, a Missouri 
Corporation, and Kelly Green, Defendants’. 

“B. That said sum shall be held pending resolution of 
said lawsuit, and upon resolution shall be distributed 
pursuant to the court’s order.” 

Clifford D. Gullett, the plaintiff referred to in the 
escrow agreement, had obtained a judgment against 
World-Wide in an Iowa court, which, together with 
interest, amounted to $13,808.12 (apparently, the 
judgment was for $11,530.48 and accumulated interest to 
reach the sum of $13,808.12) as of April 19, 1983. On that 
date, Gullett filed a petition in equity in the district court 
for Sarpy County against World-Wide, the church, and 
Kelly Green. That case may be found at docket 54, page 
187, and is the action referred to in the escrow agreement. 
The petition alleged generally that World-Wide is a mere 
facade for the personal dealings of Green and that in an 
effort to hinder his creditors, Green transferred the 
property (the property described in the escrow agreement) 
from World-Wide to the church with the intent to hinder, 
delay, and defraud the creditors of World-Wide and 
Green. The petition further prayed that the court annul 
and set aside the transfer and that judgment be awarded 
[Gullett] against Green in the sum of $13,808.12, plus 
interest from March 1, 1983. 

On April 16, 1984, Gullett filed another petition in the 
district court for Sarpy County seeking to register the 
Iowa judgment referred to above. In that action, found at 
docket 59, page 4, Gullett’s motion for summary 
judgment in the amount of $11,530.48 plus interest of 
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$4,003.58 as of August 30, 1984, was sustained and 
judgment entered accordingly. Gullett’s attorney, on 
September 18, 1984, filed a praecipe with the clerk of the 
district court for Sarpy County for a “writ of execution to 
levy upon all personal property of World-Wide Steel 
Systems, Inc., or specifically, any funds held by Dakota 
Title & Escrow Company, of World-Wide Steel Systems, 
Inc. under an Escrow Agreement dated August 31, 1983, 
to satisfy Plaintiff’s judgment in the amount of 
$15,517.17.” 

On the same day, Gullett’s attorney also filed a praecipe 
for a “writ of execution and levy upon all funds held by 
Dakota Title & Escrow Company Company [sic], of Kelly 
Green, under an Escrow Agreement dated August 31, 
1983, to satisfy plaintiff’s judgment in the amount of 
$300.00.” 

On September 18, 1984, the clerk of the district court 
issued the writs of execution as requested. One writ on its 
face showed that it pertained to the case of Gullett v. 
World-Wide Steel Systems, Inc., at docket 59, page 4, and 
recited a judgment due of $15,517.17 plus costs in the 
amount of $88.36. The other writ pertained to the case of 
Gullett v. World-Wide Steel Systems, Inc. et al,, at docket 
54, page 187 (the case referred to in the escrow 
agreement), and recited an amount of $300 due on a 
judgment, together with $224.98 in costs. 

Both writs were served on [Dakota] on September 21, 
1984, by a deputy sheriff. The sum of $15,948.14, 
covering judgment, costs, service, and return, was 
collected on the writ in docket 59, page 4; and $51.86, 
covering a portion of the judgment, costs, service, and 
return, was collected on the writ in docket 54, page 187. 
These amounts were paid by the deputy sheriff into the 
district court for Sarpy County. The sum of $16,000 was 
then paid over to Gullett, and a satisfaction of judgment 
for the second lawsuit (not the one involved in the escrow 
agreement) was filed on September 26, 1984. 

Gullett, now having recovered all moneys to which he 
was entitled, albeit in a roundabout fashion, moved to 
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dismiss the first lawsuit (the one involved in the escrow 
agreement). An order of dismissal in docket 54, page 187, 
was entered by the court on January 22, 1985. At the same 
time, the court ordered that “any monies now on deposit 
with Dakota Title and Escrow Company, or received by 
Dakota Title and Escrow Company in the future pursuant 
to an escrow agreement dated August 31, 1983. . . should 
be paid to Kelly Green, President of the Everlasting 
Golden Rule Church.” 

Dakota Title, having already paid out the money on 
deposit pursuant to the writs of execution, refused to pay 
Green and the church. On February 8, 1985, the church 
filed [Everlasting I] in the district court for Douglas 
County against Dakota Title for breach of contract. The 
petition alleged that Dakota violated the covenants of the 
escrow agreement by paying out the $16,000 to a creditor 
of World-Wide. 

Generally, Dakota Title’s defense was that it had paid 
out the money to the sheriff in accordance with the writs 
of execution. 

Everlasting I, supra at 591-93, 432 N.W.2d at 804-05. 

The district court for Douglas County granted summary 
judgment in favor of Golden Rule. On December 16, 1988, this 
court affirmed the judgment of the trial court, which held that 
the case referred to in the smaller writ was actually the case 
referred to in the escrow agreement. Payment of the $16,000 
was therefore not made in accordance with a proper court order 
of the district court for Sarpy County for the action filed at 
docket 54, page 187, cited in the agreement. 

Prior to this court’s affirmance in Everlasting I, Dakota filed 
this declaratory judgment action in the district court for Sarpy 
County on January 6, 1988. Dakota sought to “pierce the 
corporate veil” of Golden Rule and World-Wide Steel Systems, 
Inc., as to the transaction leading up to the judgment in 
Everlasting I. Dakota wanted to show that Golden Rule and 
World-Wide were alter egos of one another, so that the Gullett 
action against World-Wide was the same as an action against 
Golden Rule. In essence, Dakota is arguing that it is subrogated 
to the rights of Clifford Gullett and therefore became a creditor 
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of World-Wide and that because World-Wide is the alter ego of 
Golden Rule, Dakota is also a creditor of Golden Rule. 

The district court for Sarpy County first entered a default 
judgment against World-Wide in June 1988 for failing to file an 
answer. World-Wide was a Nebraska corporation which was 
dissolved in 1986 for failure to pay taxes. 

A subpoena was issued for Green, and service was attempted 
at his last known address in Sarpy County. The subpoena was 
returned marked “not found.” The record indicates Green 
disappeared and resided in Mexico for 1'/2 to 2 years prior to 
January 1989, when Green was ordered to appear. Following 
the failure of Green, as president of Golden Rule, to appear for 
his deposition as ordered by the court, the answer of Golden 
Rule was stricken and default judgment was entered against 
Golden Rule and in favor of Dakota as a sanction, pursuant to 
Neb. Ct. R. of Discovery 37(b)(2) (rev. 1989). 

In entering the default judgments against Golden Rule and 
World-Wide, the district court found that they were alter egos 
of each other and that the Gullett judgment against 
World-Wide was also a judgment against Golden Rule. In 
essence, the court found that the transfer of the real property 
from World-Wide to the church was an effort to defraud 
World-Wide’s creditors. 

Dakota then filed a petition for further relief to determine 
who was entitled to the proceeds of the supersedeas bond filed 
in Everlasting I, which bond was held by Rudy Tesar, clerk of 
the district court for Douglas County. Tesar and Golden Rule’s 
attorneys were added as defendants to this action in an effort to 
resolve the interests in the bond. 

This court need not reach the merits of the appeal in this case 
because the claim of Dakota is precluded under the doctrine of 
res judicata. Res judicata bars relitigation not only of those 
matters actually litigated, but also of those which might have 
been litigated in an earlier proceeding. Blazek v. City of 
Omaha, 232 Neb. 562, 441 N.W.2d 205 (1989); Pflasterer v. 
Koliopoulos, 213 Neb. 330, 328 N.W.2d 789 (1983). Under res 
judicata, “[a] defendant . . . may not relitigate a defense, which 
was available but not raised in a prior action, by making it the 
basis of a claim in a subsequent action against the original 
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plaintiff which if successful would nullify the initial judgment.” 
Henry v. Farmer City State Bank, 808 F.2d 1228, 1234 (7th Cir. 
1986). See, Blazek, supra (original defendant could have raised 
questions of ordinance validity as a defense to the relief 
requested and obtained by the original plaintiff in the prior 
action); Jsland v. Board, 69 Ohio St. 2d 241, 431 N.E.2d 672 
(1982) (if an original defendant previously neglected to assert a 
particular defense, that defendant is precluded from raising it 
subsequently by virtue of the existence of the judgment 
rendered in the former action). It is clear that Dakota could 
have raised the defense of Golden Rule and World-Wide being 
alter egos of each other in Everlasting I. This court takes 
judicial notice of the petition in Everlasting I, filed on February 
8, 1985, and Dakota’s answer, filed on August 13, 1985, both of 
which are contained in the transcript filed in this court in 
Everlasting I. (The Supreme Court may examine and take 
judicial notice of its own proceedings and judgment where 
certain aspects of the controversy have previously been 
considered and determined, in cases which are interwoven and 
interdependent. State v. Meis, 233 Neb. 355, 445 N.W.2d 610 
(1989). Judicial notice of facts reflected in the court’s records is 
subject to the doctrine of res judicata. See Gottsch v. Bank of 
Stapleton, 235 Neb. 816, 458 N.W.2d 443 (1990).) In its answer, 
Dakota acknowledged an awareness of Kelly Green as president 
of both Golden Rule and World-Wide. Dakota alleged in its 
defense in the earlier case that the corporations were partners in 
the purchase of the real estate which gave rise to the escrow 
agreement. More importantly, the petition in the Gullett action, 
filed April 19, 1983, and specifically described in the escrow 
agreement, “alleged generally that World-Wide is a mere facade 
for the personal dealings of Green and that in an effort to 
hinder his creditors, Green transferred the property (the 
property described in the escrow agreement) from World-Wide 
to the church [Golden Rule] with the intent to hinder, delay, and 
defraud the creditors of World-Wide and Green.” Everlasting I, 
supra at 592, 432 N.W.2d at 804. 

An appellate court is not precluded from raising the issue of 
res judicata sua sponte, although it is infrequently done. See, 
Nash v, Bowen, 869 F.2d 675 (2d Cir. 1989) (even though a trial 
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court does not rule on a question of res judicata, an appellate 
court is not precluded from doing so); Nilsen v. City of Moss 
Point, Miss., 701 F.2d 556 (5th Cir. 1983) (where a cause of 
action could have been brought in a prior suit but was not 
because of unexplained dilatoriness, appellate court can 
properly raise question of res judicata sua sponte); Taxation 
With Representation of Wash. v. Regan, 676 F.2d 715 (D.C. 
Cir. 1982) (MacKinnon, J., dissenting), rev’d on other grounds 
461 U.S. 540, 103 S. Ct. 1997, 76 L. Ed. 2d 129 (1983) (appellate 
court could have raised issue of res judicata requiring remand 
but instead chose to address merits); Robertson v. Interstate 
Securities Company, 435 F.2d 784 (8th Cir. 1971) (appellate 
court may raise question of res judicata sua sponte); Wilson v. 
United States, 166 F.2d 527 (8th Cir. 1948) (record disclosed two 
prior orders overruling identical motions from which no appeal 
was taken; thus appellate court applied res judicata). See, also, 
Hinkle v. Tri-State Transit, Inc., 21 Ill. App. 3d 134, 315 
N.E.2d 289 (1974) (issue on appeal barred by collateral estoppel 
after settlement between the parties while case was on appeal; 
order to show cause why appeal should not be dismissed was 
issued). But cf. Carbonell v. Louisiana Dept. of Health & 
Human Resources, 772 F.2d 185 (Sth Cir. 1985) (appellate court 
should only raise question of res judicata for the first time on 
appeal when affirming the trial court decision below or in 
situations in which al] relevant data and legal records are before 
the court and comity, continuity in the law, or essential justice 
demand its use). Res judicata is grounded upon (1) public policy 
and necessity to end litigation and (2) the hardship imposed 
upon a person by being vexed twice for the same cause of 
action. Farmers State Bank v. Germer, 231 Neb. 572, 437 
N.W.2d 463 (1989). Allowing a court to raise the issue of res 
judicata sua sponte is fully consistent with the policy of 
avoiding unnecessary judicial waste. United States v. Sioux 
Nation of Indians, 448 U.S. 371, 100 S. Ct. 2716, 65 L. Ed. 2d 
844 (1980) (Rehnquist, J., dissenting). 

Since the claims raised here could have been raised in 
Everlasting I, supra, where Dakota had a full and fair 
opportunity to litigate the action, we vacate the default 
judgment entered by the district court for Sarpy County and 
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remand the cause to the trial court with direction to dismiss the 
cause. 
REVERSED AND REMANDED WITH 
DIRECTION TO DISMISS. 
GRANT, J., not participating. 


JULIA C. BERG, NOW KNOWN AS JULIA C. HAYWORTH, APPELLANT, 
v. DANNY L. BERG, APPELLEE. 
471 N.W.2d 435 


Filed July 5, 1991. No. 89-230. 


1. Child Support: Appeal and Error. Our standard of review in child support cases 
is de novo on the record, and the decision of the district court will be affirmed in 
the absence of an abuse of discretion. 

2. Divorce: Modification of Decree: Child Support. Child support payments are a 
vested right of the payee in a dissolution action as they accrue, and such 
payments may be changed only by modification of the decree in the court which 
entered it on the basis of a material change in circumstances. 

3. Modification of Decree: Child Support. A court may not forgive or modify 
past-due child support, but may modify the amount of child support becoming 
due in the future. 

4. Judgments. The district court may, on motion and satisfactory proof that a 
judgment has been paid or satisfied in whole or in part by the act of the parties 
thereto, order it discharged and canceled of record, to the extent of the payment 
or satisfaction. 


Appeal from the District Court for Douglas County: ROBERT 
V. BURKHARD, Judge. Affirmed. 
Richard S. Reiser, of Gross & Welch, P.C., for appellant. 


Tom Dawson, of Dawson, Fleming & Brown, P.C., and, on 
brief, Richard F. Welling, of Breeling & Welling, for appellee. 


HastTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


GRANT, J. 
Julia C. Berg, petitioner, now known as Julia C. Hayworth, 
appeals from the order of the district court for Douglas County 
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granting respondent-appellee, Danny L. Berg, credit in the 
amount of $2,500 against child support arrearages. 

The record shows that the parties were divorced in May 1977 
and are the parents of Dana, Kylie, Derek, and Kevin Berg. In 
the dissolution proceeding, appellant was awarded custody of 
all four children, and appellee was ordered to pay child support 
of $100 per month per child. 

The decree was modified in June 1982 and again on October 
28, 1988. The 1982 modification did not pertain to child 
support. As a result of the 1988 modification, however, 
appellee was granted sole custody of Kevin, and appellant 
retained custody of the other three children. Appellee was 
ordered to pay appellant $150 per month per child for the 
support of Dana, Kylie, and Derek, and appellant was ordered 
to pay appellee $210 per month for the support of Kevin. 

On January 5, 1989, appellant filed a motion to allow an 
offset of child support payments owed by her for the support of 
Kevin against a $5,397.50 arrearage owed by appellee for the 
support of the other children. Appellant apparently wanted to 
be excused from paying the $210 per month for approximately 
25 months to make up for the amount of the arrearage. In 
response, on January 9, 1989, appellee filed a motion to 
determine child support delinquency, alleging that he should 
not be obligated to pay appellant arrearages accrued during 
extended periods of time Derek and Kevin were not in 
appellant’s possession, but were living full time with appellee. 

During the hearing, the parties agreed that Derek lived with 
appellee from January 7 through September 13, 1987, and that 
Kevin had lived with appellee since March 1987. Appellee 
testified that he paid for the complete support of Derek and 
Kevin during these periods and did not receive child support 
from appellant when the two children were in his possession. 
Appellant agreed she had not paid any child support, but 
testified that Derek spent 1 month with her in the summer of 
1987 and that Kevin visited her 1 month each summer in 1987 
and 1988. 

Based on the foregoing, the trial court found that Derek lived 
with appellee for approximately 8 months, less 1 month’s 
summer vacation, and credited appellee for the support of 
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Derek in the amount of $700. The court also found that Kevin 
lived with appellee from March 1987 until the date of the 
hearing, and noted that the dissolution decree had been 
modified on October 28, 1988. Accordingly, the court credited 
appellee for the support of Kevin for the 20 months elapsing 
between March 1987 and October 28, 1988, less 2 months’ 
summer vacation for 1987 and 1988, in the amount of $1,800. 

Our standard of review in child support cases is de novo on 
the record, and the decision of the district court will be affirmed 
in the absence of an abuse of discretion. Hanthorn vy. 
Hanthorn, 236 Neb. 225, 460 N.W.2d 650 (1990). 

Appellant first contends the district court did not have the 
authority to “modify” its judgment of October 28, 1988, on the 
court’s own motion because the modification of a judicial 
decree may only be made by the district court on its own motion 
during the term at which the order or decree was entered. Here, 
the term adjourned on December 31, 1988. See Campbell v. 
Campbell, 202 Neb. 575, 276 N. W.2d 220 (1979). 

The record shows that the judgment of October 28, 1988, 
was based on appellee’s “Amended Application to Modify” 
filed March 5, 1987, and appellant’s “Answer to Amended 
Application to Modify and Cross-Application.” Appellee’s 
application alleged that Derek and Kevin were residing with 
appellee, that appellee then paid child support of $100 per 
month per child for four children, and that because of a 
substantial change in circumstances, appellee’s child support 
should be reduced. Appellee asked that he receive custody of 
Derek and Kevin and that appellant be ordered to pay child 
support. In her answer, appellant admitted only that Derek had 
been living with appellee since January 7, 1987. In her 
cross-application, appellant alleged that “there has been a 
material change of circumstances since the entry of the Decree 
herein and that the sum of $100.00 per month per child paid by 
Respondent for the support of the three minor children in the 
_ custody of the Petitioner is inadequate and should be amended 
by an Order of this Court.” The prayer is for an increase in child 
support and an award of attorney fees. 

The transcript shows that the matter of arrearages was not 
brought before the court until appellant filed her motion to 
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allow offset of child support payments on January 5, 1989. 
Both parties’ motions pertaining to child support arrearages 
were pending before the court when the court entered 
judgment, and the court did not “modify” its judgment of 
October 28, 1988, on its own motion. The argument is without 
merit. 

Appellant also contends she had a vested property right in 
the $2,500 for which appellee was given credit. We have often 
held that child support payments are a vested right of the payee 
in a dissolution action as they accrue, and such payments may 
be changed only by modification of the decree in the court 
which entered it on the basis of a material change in 
circumstances. Gordon v. Gordon, 231 Neb. 857, 438 N.W.2d 
762 (1989); Ferry v. Ferry, 201 Neb. 595, 271 N.W.2d 450 
(1978); Smith v. Smith, 201 Neb. 21, 265 N.W.2d 855 (1978); 
Schrader yv. Schrader, 148 Neb. 162, 26 N.W.2d 617 (1947); 
Wassung v. Wassung, 136 Neb. 440, 286 N.W. 340 (1939). See, 
also, Neb. Rev. Stat. §§ 42-364 and 42-371 (Reissue 1988). 
Accordingly, a court may not forgive or modify past-due child 
support, but may modify the amount of child support 
becoming due in the future. Contra Costa Cty. ex rel. Petersen 
v. Petersen, 234 Neb. 418, 451 N.W.2d 390 (1990); Voichoskie 
v. Voichoskie, 215 Neb. 775, 340 N.W.2d 442 (1983), appeal 
after remand 219 Neb. 670, 365 N.W.2d 467 (1985). 

The district court may, on motion and satisfactory proof that 
a judgment has been paid or satisfied in whole or in part by the 
act of the parties thereto, order it discharged and canceled of 
record, to the extent of the payment or satisfaction. See, Scott 
' vy. Scott, 223 Neb. 354, 389 N.W.2d 567 (1986); Cotton v. 
Cotton, 222 Neb. 306, 383 N.W.2d 739 (1986). See, also, 
Contra Costa Cty. ex rel. Petersen v. Petersen, supra 
(respondent was credited $7,500 for monthly payments made 
directly to custodial parent by respondent’s parents); Hanthorn 
v. Hanthorn, 236 Neb. 225, 460 N.W.2d 650 (1990) (Social 
Security payments made to a parent’s child on account of the 
parent’s disability should be considered as credits toward the 
parent’s court-ordered support obligation, in the absence of 
circumstances making the allowance of such a credit 
inequitable). 
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Appellant contends that appellee offered no evidence during 
the February 22, 1989, hearing that any payments or 
expenditures had been made to satisfy his obligation to pay 
child support. To the contrary, the record shows that appellee 
paid for the complete support of Derek and Kevin for definite 
periods of time and did not receive child support from appellant 
while the two children were in his possession. The facts of this 
case are distinguishable from those in Scott v. Scott, supra at 
357, 389 N.W.2d at 570, where the respondent-appellant was 
not credited for payments “of day-to-day expenses undertaken 
voluntarily . . . in a living situation partly for his benefit.” 
Under the circumstances, the district court did not abuse its 
discretion in crediting appellee $2,500. 

The judgment of the district court is affirmed. 

AFFIRMED. 


ELIZABETH MAHONEY AND ROBERT J. MAHONEY, APPELLEES, V. 
UNION PACIFIC RAILROAD EMPLOYES’ HOSPITAL ASSOCIATION, 
APPELLANT. 

471 N.W.2d 438 


Filed July 5, 1991. No. 89-351. 


1. Summary Judgment. Summary judgment is appropriate when the pleadings, 
depositions, admissions, stipulations, and affidavits in the record show that no 
genuine issue exists as to any material fact or as to the ultimate inferences that 
may be drawn from any material fact and that, as a matter of law, the moving 
party is entitled to judgment. 

2. Evidence: Stipulations: Appeal and Error. When facts of a case are stipulated to 
by both parties, the Supreme Court reviews the case as if trying it originally in 
order to determine whether the facts warranted the judgment. 

3. Insurance: Contracts: Intent. An insurance policy is to be construed as any other 

contract to give effect to the parties’ intentions at the time the contract was 

made. Where the terms of the contract are clear, they are to be accorded their 
plain and ordinary meaning. Where a clause can be fairly interpreted in more 
than one way, there is ambiguity to be resolved by the court as a matter of law. 

: : . An ambiguity in an insurance policy is resolved based 
on what a reasonable person in the position of the insured would have 
understood it to mean at the time the contract was made, not based on what the 
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insurer intended the language to mean. In the case of ambiguity in an insurance 
contract, a construction favorable to the insured prevails so as to afford 
coverage. 
Appeal from the District Court for Douglas County: 
LAWRENCE J. CoRRIGAN, Judge. Affirmed. 


Michael W. Pirtle and Betty L. Egan, of Walentine, O’ Toole, 
McQuillan & Gordon, for appellant. 


Eugene P. Welch and Lynn Ann Killeen, of Gross & Welch, 
P.C., for appellees. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


WHITE, J. 

The Union Pacific Railroad Employes’ Hospital Association 
(Association) appeals from an order granting summary 
judgment to Elizabeth and Robert J. Mahoney, the plaintiffs, 
in this contract action seeking reimbursement of medical 
expenses for injuries sustained by Elizabeth Mahoney. The trial 
court entered a judgment of $83,736.53 for the Mahoneys and 
awarded them $18,000 for attorney fees. The Association’s 
motion for new trial was overruled, and this appeal followed. 

On May 23, 1986, Elizabeth and Robert Mahoney were 
dining at the South Omaha VFW hall. Elizabeth Mahoney fell 
down a flight of stairs near the ladies’ restroom and was taken 
to the University of Nebraska Medical Center by ambulance. 
As part of her medical treatment, a blood sample was taken, 
which showed a .201 blood alcohol level. Upon admission, she 
was diagnosed as having sustained a closed head trauma with 
subarachnoid hemorrhage and probable fracture at the base of 
the skull, left tripod fracture, and multiple abrasions and 
bruises. Upon her transfer to St. Joseph Hospital on May 27, 
her medical record indicated that she had sustained multiple 
trauma with basilar skull fracture, a retrobulbar hemorrhage 
behind the eye, a left tripod fracture, bilateral Colles’ wrist 
fractures, acompression fracture of the fifth thoracic vertebra, 
right segmental infarct of the right kidney, right pretibial 
lacerations, and multiple abrasions and bruises. She remained 
at St. Joseph until July 22, when she was moved to the Bergan 
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Mercy Care Center, where she stayed until August 15. 
Throughout the hospitalizations she incurred medical expenses 
of $83,736.53. The record indicates that Elizabeth Mahoney 
remains virtually a quadriplegic, is confined to a wheelchair, is 
severely confused, and has little ability to speak. 

Elizabeth Mahoney is retired from the Union Pacific 
Railroad and is enrolled in the Association, which was formed 
to provide medical, surgical, and hospital services to sick or 
injured active or retired employees. Article VII of the 
Association regulations, “Benefit Exclusions,” provides: 

Section 1. Benefits will not be granted in the following 
circumstances, except as provided in these regulations. 


(e) Any sickness or injury directly due to or contributed 
toin any way by alcoholic intoxication where intoxication 
is clinically proven and exceeds the legal limits of the State 
in which sickness or injury occurred. 

Based on this exclusion, the Association denied the 
Mahoneys’ claim. It asserted that Elizabeth Mahoney’s injuries 
were directly due to or contributed to by alcoholic intoxication 
and that her .201 percent blood alcohol level exceeded the 
“legal limits” of Nebraska under Neb. Rev. Stat. § 39-669.07 
(Cum. Supp. 1986), the statute governing operation of motor 
vehicles by intoxicated drivers. The Mahoneys filed suit against 
the Association, and the Mahoneys’ motion for summary 
judgment was granted. The Association assigns as error the trial 
court’s grant of summary judgment and its award of $18,000 in 
attorney fees pursuant to Neb. Rev. Stat. § 44-359 (Reissue 
1988). 

In our review of summary judgment, we note that summary 
judgment is appropriate when the pleadings, depositions, 
admissions, stipulations, and affidavits in the record show that 
no genuine issue exists as to any material fact or as to the 
ultimate inferences that may be drawn from any material fact 
and that, as a matter of law, the moving party is entitled to 
judgment. Flynn v. Bausch, ante p. 61, 469 N.W.2d 125 (1991). 
We also note that certain of the facts in this case were stipulated 
to by both parties. Therefore, ‘“ ‘we review this case as if trying 
it originally in order to determine whether the facts warranted 
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the judgment.’ ” Dobias v. Service Life Ins. Co., ante p. 87, 89, 
469 N.W.2d 143, 145 (1991), quoting Dugdale of Nebraska v. 
First State Bank, 227 Neb. 729, 420 N.W.2d 273 (1988). 
In reviewing the coverage provided by an insurance policy, 
we have held that the policy 
“is to be construed as any other contract to give effect to 
the parties’ intentions at the time the contract was made. . 
.. Where the terms of such a contract are clear, they are to 
be accorded their plain and ordinary meaning. . . .On the 
other hand, where a clause in an insurance contract can be 
fairly interpreted in more than one way, there is ambiguity 
to be resolved by the court as a matter of law.” 

Dobias, supra at 89-90, 469 N.W.2d at 145, quoting Malerbi v. 

Central Reserve Life, 225 Neb. 543, 407 N.W.2d 157 (1987). 

The question raised here concerns the policy’s exclusion of 
injuries related to intoxication, where the intoxication is 
clinically proven and exceeds the legal limits of the state in 
which sickness or injury occurred. The Association asks us to 
interpret the policy to find that the “legal limit” in the policy is 
the same limit defined in the statute governing operation of a 
motor vehicle while intoxicated, or .10 percent in the case of 
blood alcohol. The Mahoneys argue that there is no legal limit 
for nondriving intoxication in Nebraska, and therefore the 
policy exclusion is inapplicable. We agree with the Mahoneys. 

The Association admits that § 39-669.07, the driving while 
intoxicated law, is the only Nebraska statute which provides 
any guideline for intoxication and that its context is related to 
motor vehicles. However, the Association argues that there is 
nothing which prevents it from adopting the DWI standard as 
the legal limit for its policy. That much is true. But the policy 
does not clearly specify that the DWI standard has been 
adopted. 

To support its position, the Association has offered an 
affidavit from the chairman of its board of trustees which states 
that the exclusion in question has been included in the policy 
since its inception in 1947 and that the board was referring to 
the definition of intoxication provided in each state’s DWI 
statute. While we note the asserted intent of the board, we do 
not find that the policy provided the necessary specificity in the 
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definition, and we do find “legal limit” as used in the policy is 

ambiguous. As we have held: 
The resolution of an ambiguity in a policy of insurance 
turns not on what the insurer intended the language to 
mean, but what a reasonable person in the position of the 
insured would have understood it to mean at the time the 
contract was made. . . . In the case of ambiguity in an 
insurance contract, a construction favorable to the 
insured prevails so as to afford coverage. 

Brown v. Farmers Mut. Ins. Co., 237 Neb. 855, 869, 468 

N.W.2d 105, 115 (1991). 

If the Association wanted the intoxication limits as 
prescribed in § 39-669.07 to apply to injuries sustained while 
dancing, walking, riding a bicycle, or any other activity, it 
should have specified these activities in the policy. Instead, the 
Association relied upon a statute which deals only with 
operating or being in actual physical control of any motor 
vehicle while intoxicated. Elizabeth Mahoney was not driving a 
car or in control of one when she was injured, and the plain 
meaning of the policy does not make it clear that the benefit 
exclusion would apply in this situation. The trial court was 
correct in finding that no genuine issue of material fact 
remained and in entering judgment of $83,736.53. We affirm 
the award. 

We also affirm the trial court’s award of $18,000 in attorney 
fees pursuant to § 44-359, which provides that the plaintiff in 
an action based on an insurance policy shall be allowed a 
reasonable sum as an attorney fee in addition to the amount of 
the recovery. We also hold that the plaintiffs should be awarded 
$5,000 as an attorney fee for their costs for this appeal, as 
provided by § 44-359. 

AFFIRMED. 
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THOMAS D. MorriSSEY AND HARRIET L. MoRRISSEY, 
APPELLANTS, V. ST. PAUL PROPERTY AND CASUALTY INSURANCE 
Co., APPELLEE. 

471 N.W.2d 733 


Filed July 5, 1991. No. 89-400. 


Appeal from the District Court for Lancaster County, 
JEFFRE CHEUVRONT, Judge, upon the recommendation of the 
Appellate Division of the District Court, BUCKLEY, Davis, and 
ILLINGWORTH, District Judges. Reversed and remanded for 
further proceedings. 


Rollin R. Bailey, of Bailey, Polsky, Cada, Cope & Wood, for 
appellants. 


Shirley K. Williams, of Knudsen, Berkheimer, Richardson & 
Endacott, for appellee. 


HasTtInNGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


PER CURIAM. 

Upon consideration of the record, briefs, and recom- 
mendation of the Appellate Division of the District Court, 
we find that a question exists as to a material fact or the 
inference to be drawn therefrom, and accordingly the 
defendant was not entitled to summary judgment. The 
judgment of the district court is reversed and the cause 
remanded for further proceedings. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
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STATE OF NEBRASKA, APPELLEE, V. WILLIE LOMACK, JR., ALSO 
KNOWN AS WILLIE LOMAC, JR., APPELLANT. 
471 N.W.2d 441 


Filed July 5,1991. No. 90-447. 


Trial: Evidence: Waiver: Appeal and Error. If a party does not make a timely 
objection to evidence, the party waives the right to assert the court’s reception of 
the evidence as error on appeal. 

Appeal from the District Court for Keith County, JoHN P. 
Murphy, Judge, on appeal thereto from the County Court for 
Keith County, KRISTINE R. CEcava, Judge. Judgment of District 
Court affirmed. 


John O. Frey, of Vestecka, Buethe & Frey, for appellant. 


Robert M. Spire, Attorney General, and Barry Waid for 
appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


GRANT, J. 

Defendant-appellant, Willie Lomack, Jr., was found guilty 
in the county court for Keith County, Nebraska, of operating 
his car at a speed of 74 miles per hour in a 65-mile-per-hour 
zone, in violation of Neb. Rev. Stat. § 39-662 (Reissue 1988). 
He was sentenced to pay a fine of $10 plus costs. He appealed to 
the district court for Keith County, where the judgment was 
affirmed. He then appealed to this court. 

In this court, defendant assigns six errors, which may be 
summarized into three: (1) The trial court erred in admitting 
into evidence the results of a state trooper’s Vascar unit as to 
defendant’s speed, (2) the district court erred in determining 
that it was unable to review alleged errors in the trial court 
because there was no objection to the testimony of the arresting 
officer as to the speed of the car being driven by defendant, and 
(3) the trial court erred “in basing its judgment upon findings of 
fact which are clearly not supported by the evidence.” 
Defendant does not contend the sentence was excessive. The 
objections are without merit, and we affirm. 

The record shows that on November 19, 1989, at 
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approximately 7 p.m., Trooper Daniel Wilson of the Nebraska 
State Patrol observed defendant, who works as a safety 
specialist with the Nebraska Department of Roads, traveling 
eastbound in his 1989 Saab on Interstate 80 near the Roscoe 
interchange in Keith County. In Trooper Wilson’s opinion, 
based on visual observation, defendant’s vehicle was exceeding 
the speed limit. After following defendant’s vehicle for 
approximately 4 miles and using a Vascar electronic speed 
measurement device to establish defendant’s speed, Trooper 
Wilson stopped defendant and issued a citation alleging that 
defendant had been driving 74 miles per hour in a 
65-mile-per-hour zone. The Vascar unit had indicated 
defendant’s speed at 74.7 miles per hour. The trooper testified 
that the speedometer in his patrol car indicated he was traveling 
75 miles per hour while he was following defendant and only 
one other vehicle was in the area during this time. Both the 
defendant and the trooper passed the other car. 

As to defendant’s first two summarized assignments of error, 
the record shows that the state trooper who arrested defendant 
was “trained in the visual estimation of speed of a vehicle” and 
passed a test on that knowledge. The trooper testified that he 
first became aware of a potential violation of law when he was 
going east on Interstate 80 and “noticed a pair of headlights 
approaching from the rear at a speed in excess of the posted 
speed limit on the interstate.” As the trooper pulled off the 
Interstate at the Roscoe interchange exit, the car passed. The 
trooper observed the car for 15 to 30 seconds and testified that 
“the vehicle was traveling approximately 75 miles an hour at the 
time.” This testimony was based on a simple observation by a 
witness trained in such observations. Defendant objected “on 
the grounds that he hasn’t established the other item. He’s 
referred to a period, but he did not refer to distance.” 
Apparently, defendant thought this estimate was somehow 
based ona Vascar test. The objection was properly overruled. 

The record then shows that the trooper further testified that 
he reentered the Interstate. He then testified as follows: 

I then proceeded to follow the dark colored saab for 
approximately 4 miles and ended the vascar following 
clock at the 141 overpass. During this distance I was 
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behind the black saab approximately one quarter mile toa 
half mile distance. When the black saab entered the 
second stationary point which was the 141 overpass, I shut 
off the time switch and as J reached that stationary point 
at the 141 overpass I shut off the distance switch. At that 
point my vascar unit displayed a target speed for the black 
saab at 74.7 miles per hour. This was also verified with my 
certified speedometer on my patrol car. 

Q- This is how fast you were going and this is how fast 
your speedometer said you were going at the time you were 
following this vehicle? 

A- Yes, sir. It read approximately 75 miles an hour. 

There was no objection to this testimony. The district court did 
not err when it determined that no objection was made to the 
question about the use of the Vascar unit at the time that 
evidence was admitted at the trial. The evidence was properly 
before the trial court. If a party does not make a timely 
objection to evidence, the party waives the right to assert the 
court’s reception of the evidence as error on appeal. State v. 
Morrow, 237 Neb. 653, 467 N.W.2d 63 (1991). Although it does 
not control our decision, we note that the record shows, in the 
direct and rebuttal testimony of the trooper, that the Vascar unit 
had been checked on the day of the arrest, both before and after 
the arrest. 

There was no effective objection to the trooper’s testimony 
about his visual observation of defendant’s speed. That 
evidence was properly before the trial court. See Herman y. 
Lee, 210 Neb. 563, 316 N. W.2d 56 (1982). 

There was no objection to the trooper’s testimony that he 
also timed defendant’s speed with the patrol car’s speedometer, 
which speedometer had been certified at the time of the delivery 
of the car to the patrol 1 month before the time of the arrest. 
That evidence could properly be considered by the trial court. 
See State v. Snyder, 184 Neb. 465, 168 N. W.2d 530 (1969). 

Defendant’s first two summarized assignments of error are 
without merit. 

With regard to the remaining assigned error, the evidence is 
not only sufficient, but overwhelming, to support defendant’s 
conviction. Defendant’s evidence to the contrary was that he 
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had set his cruise control on his Saab, which he had purchased 
in July 1989, at 65 miles per hour and had not changed his 
speed. Defendant further testified that he had found the speed 
control to be accurate over the months, but was unable to get it 
tested before trial because the car dealer’s testing machine 
“needed to be repaired.” The trier of fact was not persuaded by 
defendant’s evidence and believed the State’s evidence. 

The order of the district court for Keith County, affirming 
the judgment of the county court, is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. KEVINS. LIXEY, APPELLANT. 
471 N.W.2d 444 


Filed July 5, 1991. No. 90-478. 


1. Verdicts: Appeal and Error. On a claim of insufficiency of the evidence, the 
Supreme Court will not set aside a guilty verdict in a criminal case where such 
verdict is supported by relevant evidence. 

2. Convictions: Appeal and Error. In determining the sufficiency of the evidence to 
support a criminal conviction, this court does not resolve conflicts in the 
evidence, pass upon the credibility of witnesses, determine the plausibility of 
explanations, or weigh the evidence presented. 

3. Criminal Law: Intent: Intoxication. Ordinarily, voluntary intoxication does not 
justify or excuse a crime, unless an accused is intoxicated to an extent or degree 
that the accused is incapable of forming the intent required as an element of the 
crime charged. 

4. Theft: Intent: Circumstantial Evidence. Whether one charged with theft 
intended to deprive the owner of the property permanently is to be inferred from 
the words and acts of the defendant and from the circumstances surrounding the 
incident. 

5. Sentences: Appeal and Error. A sentence imposed within the statutory limits will 
not be disturbed on appeal! in the absence of an abuse of discretion by the trial 
court. 


Appeal from the District Court for Lancaster County: 
WILLIAM D. BLUE, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public Defender, for 
appellant. 
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Robert M. Spire, Attorney General, and Denise E. Frost for 
appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


HASTINGS, C.J. 

Defendant, Kevin S. Lixey, appeals from his bench trial 
conviction of theft, pursuant to Neb. Rev. Stat. § 28-511 
' (Reissue 1989), and his sentence of from 20 months’ to 5 years’ 
imprisonment in an institution under the jurisdiction of the 
Nebraska Department of Correctional Services. Defendant 
assigns as error the insufficiency of the evidence to support the 
conviction and the excessiveness of the sentence. We affirm. 

According to § 28-511, “A person is guilty of theft if he or 
she takes, or exercises control over, movable property of 
another with the intent to deprive him or her thereof.” As used 
in § 28-511, 

(1) Deprive shall mean: 

(a) To withhold property of another permanently or for 
so extended a period as to appropriate a major portion of 
its economic value, or with intent to restore only upon 
payment of reward or other compensation; or 

(b) To dispose of the property of another so as to create 
a substantial risk that the owner will not recover it in the 
condition it was when the actor obtained it. 

Neb. Rev. Stat. § 28-509 (Reissue 1989). 

This case was tried on a stipulated record taken from a 
companion case, State v. Banks, Lancaster County District 
Court, docket 77, page 219. In that case, Lixey testified after 
being appropriately warned by the court as to his right against 
self-incrimination, during a time when his counsel was present 
in court. 

The testimony reflects that on December 25, 1989, Lixey was 
in the area of 27th and Vine Streets in Lincoln, Nebraska, at 
approximately 2:15 p.m. Lixey and Larry Banks had walked to 
this location to find a liquor store which was open and were 
sharing a half gallon of whiskey which they had purchased 
there. They consumed all but about 1 inch of the whiskey, and 
the two of them decided they wanted to go across town to the 
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“mission.” They asked Allen Johnston, who came out of a 
nearby phone booth, to give them a ride, and Johnston declined 
to do so. Johnston was using his brother’s Monte Carlo 
automobile, which was parked about 10 feet from the phone 
booth. The car was unlocked and its motor was running. 

Johnston then entered the liquor store for 2 to 3 minutes. 
When Johnston left the store, he saw the defendant and Banks 
driving away in his brother’s automobile, although he had not 
given them permission to use the vehicle. Johnston called the 
police from the liquor store, reported that the automobile had 
been stolen, and gave the police a description of the 
automobile. The defendant drove out of the parking lot onto 
26th Street, drove south on 26th Street, and then turned west on 
Vine Street. 

A few minutes later, police officer Mark T. Merwick received 
notice of the incident and a description of the automobile and 
first observed the vehicle matching the reported description 
heading east on Cornhusker Highway in the vicinity of 44th 
Street. The officer turned around to follow this vehicle and 
noticed that it apparently had become high-centered ona traffic 
island at the 48th Street intersection. However, before the 
officer arrived at this location, the vehicle somehow was freed 
from this position and proceeded south on 48th Street at a rapid 
rate of acceleration, with Merwick in pursuit. The officer 
testified that he was traveling at approximately 50 miles per 
hour in a 35- and then a 25-mile-per-hour speed zone. It did not 
appear to the officer that he was gaining on the vehicle. 

By the time the officer crossed Adams Street, having pursued 
the vehicle in his patrol car with its siren and flashing lights 
activated for approximately six or seven blocks, he began to 
decelerate because he decided to call off the chase due to the 
congested nature of the neighborhood. About that time, the 
officer noted the vehicle he was chasing pass on the right side of 
a slow-moving pickup truck proceeding in the inside of the two 
southbound lanes of traffic. He then observed the driver of the 
vehicle lose control and observed the car leave the roadway, 
strike a vehicle parked in a used-car lot, strike several posts 
filled with concrete, and then swerve back out into the street 
and strike a slow-moving Suzuki Samurai. That collision 
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caused the ejection of a passenger of the Samurai, who then 
became airborne. The Monte Carlo automobile was a total loss. 
Officer Merwick approached the stolen vehicle, found the 
occupants to be extremely intoxicated, and placed them under 
arrest. 

Lixey testified, contrary to the advice of his attorney. 
However, he, Lixey, told the court that “there wasn’t no sense 
convicting both of us for something I did.” Lixey admitted that 
he and Banks wanted to go across town to the mission and did 
not want to walk. After Johnston refused their request to drive 
them there, Lixey observed the Johnston automobile unlocked 
and running, and he and Banks got in the car and drove away. 
Lixey admitted that he heard the police siren. He also testified 
that after the accident, the police came up to the vehicle he was 
driving and put handcuffs on him and Banks. 

Defendant argues that he was not guilty of theft because he 
did not intend to withhold the property of Johnston’s brother 
permanently or for so extended a period as to appropriate a 
major portion of its economic value, nor did he intend to 
dispose of the property so as to create a substantial risk that the 
owner would not recover it in the condition it was in when he, 
Lixey, obtained the vehicle. 

On a claim of insufficiency of the evidence, the Supreme 
Court will not set aside a guilty verdict in a criminal case where 
such verdict is supported by relevant evidence. State v. Illig, 237 
Neb. 598, 467 N. W.2d 375 (1991). 

In determining the sufficiency of the evidence to support a 
criminal conviction, this court does not resolve conflicts in the 
evidence, pass upon the credibility of witnesses, determine the 
plausibility of explanations, or weigh the evidence presented. 
State y. Illig, supra. 

Ordinarily, voluntary intoxication does not justify or excuse 
a crime, unless an accused is intoxicated to an extent or degree 
that the accused is incapable of forming the intent required as 
an element of the crime charged. State v. Saltzman, 235 Neb. 
964, 458 N.W.2d 239 (1990). Whether this situation existed was 
a question for determination by the trier of fact, which question 
it decided adversely to the defendant. 

Whether the defendant intended to deprive the owner of the 
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property permanently or for so extended a period as to 
appropriate a major portion of its economic value, or to 
dispose of the property of another so as to create a substantial 
risk that the owner would not recover it in the condition it was 
in when the defendant obtained it, is to be inferred from the 
words and acts of the defendant and from the circumstances 
surrounding the incident. See State v. Peterson, 236 Neb. 450, 
462 N.W.2d 423 (1990). 

The record is clear that the defendant drove the automobile 
in a direction exactly opposite from that of his destination. He 
heard the sound of the police officer’s siren but nevertheless 
continued driving at a rate of speed which made it obvious that 
he was trying to escape apprehension. The evidence was 
sufficient to permit the trier of fact to determine that defendant 
intended to deprive the owner of the automobile of its 
possession permanently. Defendant’s first assignment of error 
is without merit. 

Theft is a Class IV felony when the value of the thing 
involved is $300 or more, but less than $1,000. The evidence was 
undisputed that the vehicle fell within this value range. The 
punishment for a Class IV felony is imprisonment for not more 
than 5 years, a fine of not more than $10,000, or both such 
imprisonment and fine. 

Defendant waived his right to a presentence investigation 
report, but information brought forth prior to his sentencing 
disclosed that he had been before the same court a short time 
earlier for possession of 42 pounds of marijuana. A sentence 
imposed within the statutory limits will not be disturbed on 
appeal in the absence of an abuse of discretion by the trial 
court. State v. Cogswell, 237 Neb. 769, 467 N.W.2d 680 (1991). 
There was no abuse of discretion in this case. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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LAURIE JO ZIEBARTH, APPELLEE AND CROSS-APPELLANT, V. JAMES 


JAY ZIEBARTH, APPELLANT AND CROSS-APPELLEE. 
471 N.W.2d 450 


Filed July 5, 1991. No. 90-952. 


Divorce: Appeal and Error. In an appeal of an action for dissolution of 
marriage, the Supreme Court’s review is de novo on the record; the judgment of 
the trial judge will be upheld in the absence of an abuse of discretion. When the 
evidence is in conflict, the Supreme Court considers, and may give weight to, the 
fact that the trial judge heard and observed the witnesses and accepted one 
version of the facts rather than another. 

Divorce: Child Custody. When the custody of minor children is involved in a 
dissolution proceeding, the custody is determined by the fitness of each parent 
and the best interests of the children. 

Child Custody. Under Nebraska law, the inquiry into providing for the best 
interests of the children includes, but is not limited to, a consideration of the 
relationship of the children to each parent and the general health, welfare, and 
social behavior of the children. Other factors to be considered include the moral 
fitness of the parents; the respective environments each offers; the emotional 
relationship between the children and the parents; the age, sex, and health of the 
children and parents; the effect on the children as the result of continuing or 
disrupting an existing relationship; the attitude and stability of each parent’s 
character; and the capacity of each parent to provide physical care and to satisfy 
the needs of the children. 

Divorce: Child Custody: Public Policy. It is sound public policy to keep children 
together when a marriage is dissolved, but the ultimate test remains the best 
interests of the children. 

Property Division: Appeal and Error. A division of property is within the 
discretion of the trial court and will not be disturbed on appeal absent an abuse 
of discretion. 

Divorce: Attorney Fees: Appeal and Error. An award of an attorney fee in a 
marital dissolution proceeding is reviewed de novo on the record and will be 
affirmed on appeal in the absence of abuse of discretion by the trial court. 
Divorce: Attorney Fees. Factors to be considered in awarding attorney fees ina 
dissolution action include the nature of the case, the amount involved in the 
controversy, the services actually performed, the results obtained, the length of 
time required for preparation and presentation of the case, the novelty and 
difficulty of questions, and the customary charges for similar services; the trial 
court may also consider the earning capacity of the parties and the general 
equities of the situation. 

Alimony: Appeal and Error. On appeal, an alimony award will be reviewed de 
novo on the record and affirmed in the absence of an abuse of the trial judge’s 
discretion. 

. The test to determine the correctness in the amount of the 
alimony is the reasonableness in light of the facts of each case, considering the 
duration of the marriage, the history of the contributions to the marriage by 
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each party, the ability of the supported party to engage in gainful employment, 

the income and earning capacity of each party, and the general equities of the 
situation. 

Appeal from the District Court for Franklin County: 

STEPHEN R. ILLINGWoRTH, Judge. Reversed and remanded with 
directions. 


Marsha E. Fangmeyer, of Knapp, Mues, Beavers, Luther & 
Fangmeyer, for appellant. 


Steven O. Stumpff, of Stumpff Law Office, for appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


WHITE, J. 

After a trial in Franklin County District Court, the marriage 
of Laurie Jo and James Jay Ziebarth was dissolved. The 
husband was awarded custody of the minor son and the wife 
was awarded custody of the minor daughter. The husband has 
appealed, alleging that the district court abused its discretion in 
dividing the custody of the two minor children, in ordering him 
to pay child support and $5,000 toward the wife’s attorney fees, 
in incorrectly valuing the marital estate, and in awarding a 
money judgment to the wife. The wife cross-appeals, also 
asserting that the trial court abused its discretion in splitting 
custody of the children and asserting error in its failure to 
award alimony. 

James and Laurie Ziebarth were married on July 31, 1982, 
and had two children: Tyler, born May 12, 1984, and Jillian, 
born June 5, 1988. The petition for dissolution was filed on 
January 3, 1990. A temporary order was entered which divided 
custody of the children between the parents. Following a 
hearing, the court entered its final decree on August 9, 1990. 
Although the guardian ad litem had recommended that the 
children be placed with James, the court continued the split 
custody arrangement—the son, Tyler, to James, and the 
daughter, Jillian, to Laurie. A visitation schedule was devised 
which provided that the children were together each weekend, 
alternating between the mother and the father; together with 
each parent for 6 weeks in the summer and on alternating 
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holidays; and together with the mother on Mother’s Day and 
the father on Father’s Day. The father was ordered to pay $200 
per month child support. James was allowed the dependent tax 
exemptions and was ordered to provide medical insurance and 
to pay for any uncovered medical, dental, and optometric 
expenses. Neither party was awarded alimony. The marital 
property was divided, and the wife was awarded a money 
judgment of $13,385. James was also ordered to pay $5,000 
toward Laurie’s attorney fees and to pay two-thirds of the 
guardian ad litem’s fee of $3,740.96, with Laurie to pay the 
remaining one-third. 

The record indicates that James is a self-employed farmer 
and was formerly employed by the family farm corporation. 
Laurie is employed in the respiratory care unit of a hospital in 
Holdrege, Nebraska, and has worked toward a respiratory 
therapy degree. The parties agree about little else. This record is 
replete with accusations and allegations, and we provide details 
on the charges merely to demonstrate the vitriolic nature of the 
divorce and to illustrate some of the reasons for our decision to 
reverse the trial court and award sole custody of both children 
to the father, James. 


FACTUAL BACKGROUND 

Laurie was 19 when she married after meeting James when 
both were students at the University of Nebraska-Lincoln. She 
attended UNL for 1 year, majoring in preveterinary science. 
Although Laurie told James that she had earned 120 credit 
hours by the end of the summer following her freshman year 
because she had tested out of a number of classes, she 
transferred only 5 credit hours to Kearney State College. She 
attended KSC at various times between 1981 and 1989, earning 
62 credit hours, but she has not received a degree. 

James attended UNL for 2 years before returning to farm 
near Wilcox, Nebraska, where he and Laurie lived during the 
marriage. He stated that his first priority is his family and that 
he always quit working in the fields at 5 or 6 p.m. to go home to 
fix dinner. He said he has been the primary caretaker for the 
children almost since birth. Throughout the marriage, Laurie 
repeatedly threatened divorce and had left for 2 weeks in 1989 


548 238 NEBRASKA REPORTS 


and told James he could not see the children during that time. 
Laurie accused him of having a drinking problem, but he denies 
any difficulty with alcohol. James said he took part in an 
alcohol evaluation, but no evidence of the evaluation was 
offered at trial. 

After her marriage to James, Laurie enrolled in a radiology 
program at Mary Lanning Hospital in Hastings and respiratory 
therapy programs in Grand Island and in Omaha, but has not 
completed any course of training. She testified at trial that she 
would finish her certification for respiratory therapy by 
November 1990. When she attended the respiratory therapy 
program in Omaha at Immanuel Medical Center, Jillian was 3 
months old and Tyler was 4 years old, and she took the children 
with her for much of the time. Laurie said James had the 
children 1 week out of 4, but James said he had them half of the 
time. She told James that her expenses were covered by student 
loans and grants, but he later discovered that she had charged 
$3,000, the limit on a credit card, to pay for her expenses. James 
said she spent $8,000 in 4 months and did not complete the 
program. 

Laurie stated that James verbally encouraged her to continue 
her education, but then threatened to take away a vehicle so 
that she would not be able to attend school. She also accused 
him of calling her late at night before an exam to harass her. 

Cindy Benjamin, a respiratory therapist in Lexington, 
testified that she and Laurie studied together while in Omaha 
and that Laurie was a loving mother. She said there were times 
when Laurie would be crying after a phone call from James. 
Benjamin said she heard one phone call in which James called 
Laurie a “bitch” and a “whore.” 

As part of the program at St. Francis Medical Center in 
Grand Island, Laurie agreed to work for 1 year in exchange for 
assistance with attaining certification in respiratory therapy. 
She failed to complete the program and owed the center $600. 
Eventually, her wages were garnished to pay the bill. 

Each party accuses the other of physical abuse. Laurie said 
that when Jillian was 3 weeks old, James had come home 
intoxicated. Laurie was feeding Jillian in bed and bumped 
James in the back while getting out of bed. James then kicked 
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her until she fell out of bed with Jillian in her arms. James 
denies that incident, along with most of the other accusations 
made by Laurie. James testified that he never hit his wife, but 
that she hit him on three occasions. A farmhand for Ziebarth 
Farms, Inc., Roger Blank, stated that James came to work once 
with a cracked lip and puffy eyes and told him that his wife had 
hit him. 

Another problem resulted from a difference of religion. 
Laurie said she had the children baptized in the Catholic 
Church, but that James is Lutheran. Laurie claimed to take 
Tyler to “C.C.D. classes” at the Catholic church and to attend 
church regularly, but later admitted that it was Tyler’s aunt who 
normally took him to church and that she did not attend on a 
weekly basis. Tyler also attended Bible school at a Lutheran 
church. James said neither he nor Laurie attended church 
regularly while married. 

A great deal of testimony was provided alleging that Laurie 
lies, tells stories, and embellishes the truth. When the children 
were enrolled at KinderCare in Omaha, Laurie indicated on the 
application form that she had completed college. Donette 
Johnson, a licensed day-care provider who took care of the 
Ziebarth children, stated that on the day Laurie left James, 
Laurie brought Jillian to Johnson’s house and said she had to 
take Tyler to the doctor. When she returned, Johnson asked 
about Tyler, and Laurie told her she was leaving James and she 
had taken Tyler to help her move furniture out of the house. 

Kirk Gardels, who has known James most of Gardels’ life, 
stated that he and his wife quit seeing James and Laurie about 6 
months after the Ziebarths were married because they found 
Laurie to be untrustworthy and prone to tell stories. She told 
them that she was a backup singer for John Denver, that she had 
almost completed veterinary school, that she was unable to get 
pregnant and they were going to adopt, that she was 
valedictorian of her high school class, and that she was a 
cheerleader. 

Laurie told Rene Saldivar, another of James’ friends, that 
she had worked at the cancer unit at a hospital, that she almost 
made the Olympic ski team, and that she almost finished 
veterinary school. Another friend, Ron Lush, said that Laurie 
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could outdrink anyone and that she told him that her “best” in 
the last 6 months had been drinking 20 shots of tequila in one 
evening. 

James’ college roommate, Terry Anderson, said that Laurie 
tells lies to impress others and that she stated that she had a 
heart condition and had been advised not to smoke and drink, 
but he said that she smoked and drank anyway. 

Laurie’s father stated that Laurie told people she could not 
visit her uncle because her cousin had burned in a fire and 
everyone blamed Laurie for it. Laurie’s father said that the 
cousin died from shotgun wounds, that Laurie was not present 
when the incident occurred, and that no one blames her for it. 

James testified to several examples of stories he was told by 
Laurie. She had told him that she was working for a professor 
at Kearney State College. When Laurie’s mother went to take 
Laurie to lunch, she found that no one in the office knew 
Laurie. James called the office to ask for tax information and 
found out that Laurie did not work for the professor, but that 
he was her advisor. Laurie told James that she had numerous 
health problems, including a brain tumor and heart difficulties, 
but when he asked why she had not marked these on an 
insurance form, she admitted they were lies. She told James 
when he met her that she was in the process of moving to Ft. 
Collins, Colorado, to finish her veterinary training and that she 
had one semester left. She also told him early in the marriage 
that she had a very large savings account and inheritance from 
her father and that she owned land and skyscrapers in Denver. 
When James asked for information for tax purposes, he was 
told that it was in a partnership or a holding company under 
another name and that they did not need to report anything. 
Laurie also told James that she was class president and a regents 
scholar at UNL. 

Laurie denied most of these stories and said she never told 
anyone that she was a backup singer for John Denver or that 
she was on the Olympic ski team. She denied telling anyone that 
she had drunk 20 tequilas in one evening. 

Discipline was also a point of contention. Laurie said she 
believes children need structure and boundaries, but that James 
lets the children run free. Laurie said that she never hit Tyler on 
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the face with her hand, but that she did spank him. She said 
James tends to favor Tyler over Jillian and at times did not 
acknowledge Jillian. James said that during their separation he 
was not allowed to see Jillian when he went to pick up Tyler 
from visitation. 

During the trial, Laurie accused her father of verbal, 
emotional, physical, and sexual abuse. She said that he dragged 
her by her hair, threw her down stairs, forced her to sleep ina 
doghouse, touched her on the breasts, and had sexual 
intercourse with her when she was 7 years old. She said she had 
not communicated with her father for 7 years, but he walked 
her down the aisle at her wedding and she sang at his wedding 
when he was remarried. She said she told James 2 years earlier 
about the sexual abuse, but never told anyone else until after she 
was separated from James, when she told her mother. 

Laurie told James that her father had sexually abused her, 
her sister, and his stepdaughter, but James said that earlier she 
had told him her grandmother’s second husband had abused 
her. 

Laurie and her mother both contacted Governor Kay Orr, 
who had named Laurie’s father to a state board. They passed on 
the sexual abuse allegations and questioned the Governor’s 
wisdom in appointing her father to the state board. 

Laurie’s father denied her accusations and said that he first 
learned of the allegations after James and Laurie split up. 
Laurie also accused him of sexually abusing his stepdaughter 
and of causing problems in his stepdaughter’s marriage, even 
though his stepdaughter was not married. 

Laurie’s sister said that there was no truth to any of the abuse 
accusations, which she first learned of approximately 2 months 
before trial when her mother called and said Laurie needed her 
help in fighting for custody. Laurie’s sister also later received a 
phone call and letter from Laurie asking her to help. 

Laurie’s father said he offered to set up a trust fund for the 
Ziebarth children but Laurie refused, saying it was not 
necessary. Laurie said she did not trust his motive for the offer. 
Laurie’s father gave her $2,000 as a loan, but she refused to pay 
it back. The canceled checks were admitted into evidence, and 
one for $1,000 indicates it was a “loan,” and the other for 
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$1,000 indicates it was for “cash.” Her father said that when he 
asked Laurie what her intentions were about paying it back, she 
told him that if he wanted the money he could take her to court 
and sue her. 

Laurie said she had a bedroom for Tyler built in the 
basement and that she paid for it with her own money. 
However, a memo in evidence indicates that the cost of the 
remodeling was $406 and a balance of $334.40 remains. 

Laurie’s witnesses included Dr. Bernard Douglas, the 
children’s pediatrician, who testified that he has worked with 
Laurie at the Holdrege hospital and has seen her when she 
brought the children in for appointments. He said he 
considered her one of the better respiratory therapists and had 
no problems with her truth or veracity. 

The director of respiratory care at the Holdrege hospital, 
Steven Davis, testified that he tries to coordinate Laurie’s 
schedule with that of her mother, who is a nurse at the hospital, 
so that they do not overlap. Davis testified that he works with 
Laurie for about 6 hours a week and that Laurie has a 
satisfactory job performance, with no drug or alcohol 
problems, and he has no knowledge of any trouble with her 
truth and veracity. He said that Laurie has taken the licensing 
exam for-respiratory therapy, but that the results were not 
released because she did not finish the schooling in the correct 
amount of time. 

Jeannie Blausey, a certified professional counselor who has 
had 13 sessions with Laurie, testified that she learned of 
Laurie’s accusations against her father from James and that 
Laurie had not mentioned them to Blausey. She suggested 
Laurie needed regular therapy and should attend Al-Anon or 
Adult Children of Alcoholics meetings and that she anticipates 
along relationship with Laurie. 

A number of friends testified that James is an honest, caring 
person who has a positive relationship with his children. 
Gardels said Laurie once told James that she was tired of the 
children and that James should take them. After the 
separation, Gardels often accompanied James to pick up the 
children for visitation, and he said Laurie made it a condition of 
visitation that James not allow the children to see either 
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grandfather. Gardels said the children were present when 
Laurie accused her father of sexual abuse. 

Rene Saldivar, who has known James for 17 years and has 
taken trips with James and Laurie and his wife, said that Tyler 
seems happier when he is with his father than with his mother. 
He said that Laurie has an up-and-down personality and that 
once when James was 10 minutes late getting home when the 
Saldivars and Laurie were preparing to leave for a camping trip, 
Laurie said she was not going. She later decided to go, but 
punished James by making him do the packing. Saldivar said 
that Laurie is verbally abusive toward James and that James 
responds by doing what he is told. Laurie is a screamer when it 
comes to discipline, and Tyler seems nervous and edgy around 
her, Saldivar said. 

Grace Adam testified that at a birthday party, Tyler looked 
as if he was afraid of his mother. Lush stated that Laurie is 
harsh with Tyler and that Tyler seems fearful of her. Terry 
Anderson stated that Tyler was frequently afraid of his mother, 
who was short tempered and always scolding. Sheri Anderson 
stated that Laurie was hard on Tyler and that his personality 
was different when around his father. She said she never knew 
whether to believe what Laurie told her. 

After the separation, James had some difficulties in visiting 
his children. Laurie told him she would not let him have Tyler 
under the conditions in James’ house, but would not explain 
what she meant. Laurie told James that she was willing to put 
Tyler in hiding and that she would go to jail for him. 

James testified to a confrontation with Laurie and Laurie’s 
mother, over Laurie’s father seeing the children. Laurie’s 
mother had accused James of being guilty of sexual abuse by 
letting the children see Laurie’s father, had called James “dumb 
river rat white trash,” and had said, “I’ll kill you.” Laurie had 
told James to get away from her mother or she would have her 
“uncle send some men down in seconds flat.” Laurie apparently 
has said her uncle had connections with the Mafia in Las Vegas. 

James said that Laurie’s mother also had difficulty telling the 
truth and that she had claimed they had always had nice 
kennels, while Laurie’s father said they never even owned a 
doghouse. James said that he is concerned that Laurie is trying 
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to alienate the children and that during the separation she did 
not let him call the children on their birthdays, but instead hung 
up or put Jillian to bed before he could talk to her. 


STANDARDS OF REVIEW 
“ ‘In an appeal involving an action for dissolution of 
marriage, the Supreme Court’s review of a trial court’s 
judgment is de novo on the record to determine whether 
there has been an abuse of discretion by the trial judge, 
whose judgment will be upheld in the absence of an abuse 
of discretion. In such de novo review, when the evidence is 
in conflict, the Supreme Court considers, and may give 
weight to, the fact that the trial judge heard and observed 
the witnesses and accepted one version of the facts rather 
than another’ ” 
LaBenz v. LaBenz, 237 Neb. 231, 232, 465 N.W.2d 726 (1991), 
quoting Huffman v. Huffman, 236 Neb. 101, 459 N.W.2d 215 
(1990). Our de novo review of the record results in our decision 
that the more stable environment for both children is with the 
father and that it is in the children’s best interests to be placed in 
his sole custody. 

“When the custody of minor children is involved in a 
dissolution proceeding, the custody is determined by the fitness 
of each parent and the best interests of the children.” Applegate 
v, Applegate, 236 Neb. 418, 419, 461 N.W.2d 419, 420 (1990). 
Under Nebraska law, the inquiry into providing for the best 
interests of the children 

includes, but is not limited to, a consideration of the 
relationship of the children to each parent and the general 
health, welfare, and social behavior of the children. We 
have said that we also look to the moral fitness of the 
parents, including their sexual conduct; the respective 
environments each offers; the emotional relationship 
between the child and the parents; the age, sex, and health 
of the child and parents; the effect on the child as the result 
of continuing or disrupting an existing relationship; the 
attitude and stability of each parent’s character; and the 
capacity of each parent to provide physical care and to 
satisfy the needs of the child. 
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McDougall v. McDougall, 236 Neb. 873, 877, 464 N.W.2d 189, 
192 (1991). We agree with the finding of the trial judge that 
either parent could meet the needs of these children, but we find 
that the attitude and stability of the mother and the emotional 
relationship between her and the children is questionable and 
that the children deserve the opportunity of the more secure 
environment which can be provided by the father. 


CHILD CUSTODY 

Thomas Lieske, the guardian ad litem, completed an 
investigation and report which concluded that the father is the 
more stable of the two parents and that he could provide a more 
nurturing environment. The guardian ad litem expressed 
concern about the apparent desire of the mother to sever 
relationships, and the effect that might have on visitation 
should she be awarded custody. The mother’s past work and 
school history evidenced a lack of ability to follow through on 
activities. Her tendency to fabricate or embellish could have an 
effect on the children and their ability to perceive reality, Lieske 
noted. He said that Tyler had stated that he missed his sister 
during the time when they were separated. 

As we have previously noted, “ ‘ “ ‘[{t]he judgment 
concerning the custody of children is necessarily quite 
subjective in nature. Many factors may be considered in light of 
the particular circumstances of each individual case.’ ” ’ ” 
Moeller v. Moeller, 215 Neb. 360, 362, 338 N.W.2d 749, 751 
(1983). 

A psychological evaluation of both parties was completed by 
Dr. John Meidlinger, a clinical psychologist, who recommended 
James as the parent more likely to provide emotional and 
physical stability and to be able to cooperate with visitation 
schedules. 

Evidence was presented which indicates that James has taken 
a major role in child rearing and housekeeping since the 
children were born. While Laurie stated that she did most of the 
work around the house, James testified that he took part in all 
aspects of child care, including changing diapers, bathing, and 
feeding, as well as doing household chores, including doing the 
laundry, vacuuming, dusting, kitchen and bathroom cleaning, 
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and cooking. His testimony was supported by affidavits and 
testimony at trial which indicated that James quit his farming 
operation at 6 p.m. in order to help at home. The day-care 
operator testified that James regularly brought the children and 
supplies for their needs to day care and that he always 
responded if she called when the children were sick or had an 
emergency. Laurie provided no evidence other than her own 
testimony to dispute any of this information. 

The guardian ad litem also expressed concerns about 
Laurie’s alienation of family. James testified that she refused to 
attend Ziebarth family gatherings. When Laurie and James 
first separated, Laurie made it a condition for James’ visitation 
that he not allow his father to see the children. The trial court 
issued an order during the pendency of the action stating that all 
grandparents were allowed visitation. 

Laurie’s relationships with her father and her sister also 
indicate difficulties in sustaining family ties. Her allegations 
against her father were raised only after she was separated from 
James, and the allegations were rebutted by her sister, who 
testified that she received a threatening letter from Laurie. We 
make no finding as to the credibility of the charges, but note 
that it is disturbing that the charges were made and were made 
in the presence of the children. There was also a great deal of 
evidence from friends who had severed ties with James and 
Laurie because of difficulties in getting along with Laurie. 

We have stated that it is sound public policy to keep children 
together when a marriage is dissolved. See, Boroff v. Boroff, 
197 Neb. 641, 250 N.W.2d 613 (1977); Richey v. Richey, 216 
Neb. 565, 344 N. W.2d 642 (1984); Ritter v. Ritter, 234 Neb. 203, 
450 N.W.2d 204 (1990). The trial court apparently split custody 
based on testimony concerning the bonding of the children and 
accepted the statements that Tyler had a better relationship with 
his father. The court stated that the split custody, which was 
initially a temporary order, appeared to be working. However, 
there is evidence of difficulties with visitation during the 
separation. James and Gardels both testified that Laurie and 
her mother insisted on searching the vehicle when they arrived 
to pick up Tyler. We have already noted the problems created by 
Laurie’s placing conditions on visitation concerning the 
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grandparents. James also had difficulty in talking to the 
children on their birthdays and was apparently not always 
allowed to say hello to Jillian when he picked up Tyler. 

We find that it is in the best interests of Tyler and Jillian that 
they be allowed to remain together in the custody of the parent 
most able to provide a stable, nurturing environment. That 
parent is James, and we reverse the district court’s holding 
awarding split custody. We remand for the district court to 
revise the visitation schedule accordingly. 


CHILD SUPPORT 

James also assigns as error the trial court’s requirement that 
he pay $200 per month child support. Because we reverse the 
district court’s order and award custody of both children to 
James, we also reverse the court’s order regarding child 
support. Because the decree did not make clear how the child 
support determination was calculated, we remand to the 
district court to recalculate any possible child support based on 
the new custody award. 


PROPERTY DIVISION 

Also assigned as error is the trial court’s determination that 
the net marital estate was valued at $76,755. James asserts that 
the court abused its discretion by not taking into consideration 
and setting aside his 11-percent interest in the family farm 
corporation, Ziebarth Farms, Inc. We do not find the division 
of property to be an abuse of discretion, and the property 
division portion of the decree is affirmed. 


ATTORNEY FEES 

The last assignment of error asserted by the appellant is the 
court’s order that James pay $5,000 toward attorney fees for 
Laurie. “ ‘An award of an attorney fee in a marital dissolution 
proceeding is a matter within the trial court’s discretion, is 
reviewed de novo on the record, and will be affirmed on appeal 
in the absence of abuse of discretion.’ ” Huffman v. Huffman, 
236 Neb. 101, 109, 459 N.W.2d 215, 221 (1990). In awarding 
attorney fees in a dissolution action we consider the nature of 
the case, the amount involved in the controversy, the services 
actually performed, the results obtained, the length of time 
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required for preparation and presentation of the case, the 
novelty and difficulty of questions, and the customary charges 
for similar services. Murrell v. Murrell, 232 Neb. 247, 440 
N.W.2d 237 (1989); Hamm vy. Hamm, 228 Neb. 294, 422 
N.W.2d 336 (1988). The trial court may also consider the 
earning capacity of the parties and the general equities of the 
situation. Smith v. Smith, 222 Neb. 752, 386 N.W.2d 873 
(1986); Kosnopfl v. Kosnopfl, 206 Neb. 524, 293 N.W.2d 854 
(1980). 

At the time of the trial, Laurie was working only part time, 
earning about $1,300 per month. James’ potential earning 
capacity from his farm is far greater, and we find that the 
attorney fee is reasonable in light of the time involved in 
preparing this case and the general equities. Although the trial 
court did not include in the record the basis for the award, we 
do not find that the court abused its discretion, and we affirm 
the award of an attorney fee. 


CROSS-APPEAL 

We have dealt with the first assignment of error in the 
cross-appeal concerning custody. We next address the 
cross-appellant’s argument that the trial court erred in failing to 
award her alimony. Laurie asks for $500 per month alimony for 
120 months. On appeal, an alimony award will be reviewed de 
novo on the record and affirmed in the absence of an abuse of 
the trial judge’s discretion. Murrell, supra. The ultimate test in 
determining the correctness in the amount of the alimony is the 
reasonableness in light of the facts of each case. Murrell, supra. 
The factors determining the reasonableness of an award of 
alimony include the duration of the marriage, the history of the 
contributions to the marriage by each party, the ability of the 
supported party to engage in gainful employment, and the 
income and earning capacity of each party, as well as the general 
equities of the situation. Gale v. Gale, 224 Neb. 803, 401 

N.W.2d 501 (1987). 
In determining whether alimony should be awarded... 
[t]he trial court should consider what effect, if any, the 
marriage has had upon the ability of the supported 
spouse, if any, to secure employment in the future, and the 
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earning capacity of the supporting spouse. ... 

Alimony is not to be used simply to equalize the income 
of the parties or to punish one of the parties. It may be 
used to assist the other party during a reasonable time to 
bridge that period of unavailability for employment or 
during that period to get proper training for employment. 

Murrell, supra at 252-53, 440 N.W.2d at 241; Kimbrough v. 
Kimbrough, 228 Neb. 358, 362, 422 N. W.2d 556 (1988). 

The trial court found that Laurie did not interrupt a personal 
career or forgo educational opportunities. We agree. Laurie did 
not provide evidence to establish a disparity in the income or the 
potential income between the parties, nor is there evidence that 
the marriage had any effect upon her ability to obtain training 
or a job. In fact, the evidence indicates that she had many 
opportunities to complete her education, but that she failed to 
take advantage of or to follow through on those opportunities. 
Her failure to obtain certification in her chosen field of 
respiratory therapy is hers alone. She did not participate in the 
farming operation, and at the time of trial she was earning 
approximately $1,300 per month working part time at Phelps 
Memorial Health Center in Holdrege. We are not persuaded 
that the general equities of the situation require that she be 
awarded alimony. The trial court was correct in this 
determination, and the cross-appeal is dismissed. 


CONCLUSION 

Although it is never an easy task to determine the custody of 
minor children in a dissolution action, we believe that the 
children in this instance must be given the opportunity to 
develop normally and to grow up in a stable, nurturing 
environment. We find that the father, James, is more able to 
provide this environment, and it is in the children’s best interests 
to be placed with him. We reverse the finding of the district 
court dividing custody and remand for a determination of 
visitation. We also remand for a recalculation of child support. 
We affirm the court’s property division and its award of an 
attorney fee, as well as the court’s determination not to award 
alimony. The cross-appeal has no merit and it is dismissed. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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STATE OF NEBRASKA, APPELLANT, V. DEANDRAA. BUTLER, 
APPELLEE. 
471 N.W.2d 447 


Filed July 5, 1991. No.91-175. 


Appeal from the District Court for York County: BRYCE 
Bartu, Judge. Reversed and remanded ffor further 
proceedings. 


Charles W. Campbell, York County Attorney, for appellant. 
L. William Kelly, of Kelly & Schroeder, for appellee. 


HASTINGS, C.J. 

This is an application for review before one judge of this 
court of an order of the district court suppressing certain 
evidence seized as a result of the search of defendant’s vehicle by 
an officer of the Nebraska State Patrol. This proceeding is 
brought under the provisions of Neb. Rev. Stat. § 29-824 
(Reissue 1989). 

On October 7, 1990, an automobile being driven by Roger 
Collins on Interstate 80 in York County was stopped by 
Nebraska State Patrol Trooper James Brady, who is also a 
“state deputy sheriff,” after being clocked at 86 miles per hour. 
Following the stop, the driver presented a California driver’s 
license, portions of which had been obliterated; a California 
identification card; and a Social Security card which bore a 
different Social Security number than the identification card. 

After having learned that the automobile was registered to 
the defendant, Deandra A. Butler, who was a passenger in the 
car, the trooper was provided by Butler with identification in 
the form of a Michigan driver’s license. 

Collins was advised by the trooper of the violation for 
speeding. An “NCIC check” revealed that Collins had a valid 
California driver’s license, but that his driving privileges had 
been suspended in Michigan. The check also revealed that 
Butler’s driving privileges had been suspended in Michigan. 

Collins was then asked to step from the automobile, and he 
was arrested and handcuffed for having possession of an 
altered driver’s license and for driving while his driving 
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privileges had been suspended in Michigan. 

The trooper then asked Butler to exit the car, and he was 
searched and handcuffed by the trooper. Butler was advised 
that he was not under arrest, but was being detained for security 
purposes. 

In the meantime, according to the trooper, Deputy Perry 
arrived at the scene. Brady madea cursory search of the vehicle 
to check for weapons or obvious contraband. Nothing was 
seized by the trooper. 

Because both occupants of the vehicle, which was parked on 
or alongside the highway, were not legally capable of driving, a 
wrecker was ordered to tow in the vehicle. The vehicle was 
towed to the business place of the wrecking service, where it was 
inventoried by Brady and Trooper Reggie Ayers. 

According to Brady, in line with patrol policy, an inventory 
of vehicle form, NSP 710, was used. The officers went through 
the vehicle specifically to pick out the valuable items to make 
sure that they were accounted for and that they were there when 
the property was to be picked up by the owners. 

The passenger compartment and the trunk were inventoried. 
The inventory form revealed that in the passenger 
compartment were such items as clothing; stereo tapes; toilet 
articles; $400 in cash; a brown wallet with the identification of 
the defendant in it, which wallet contained a folded paper 
containing a white powdery substance suspected to be cocaine; 
and, on the floor in the back seat, a plastic shopping bag within 
which was a smaller white paper bag containing a small amount 
of suspected marijuana. The powdery substance was field 
tested and was positive for cocaine. 

The inventory of the trunk disclosed bundles of cash, 
wrapped in rubberbands, “sitting loose in the trunk” and 
totaling $3,100, and a red mechanic’s oil cloth containing a 
Smith and Wesson .38-caliber snub-nosed revolver loaded with 
six rounds of ammunition. An NCIC check revealed that the 
revolver had been stolen in 1973 from a man in Elkhart City, 
Indiana. 

Trooper Brady testified during cross-examination that he 
had “looked inside” the trunk of the automobile at the scene of 
the stop and had seen the large amount of cash. According to 


562 238 NEBRASKA REPORTS 


the trooper, although he might not have considered the cash to 
be contraband, “i]t raised my suspicions.” 

It is apparent that it was those items of contraband found in 
the inventory search which were ordered suppressed by the 
order of the district court. 

The defendant does not question the legality of the arrest of 
Collins and concedes that such arrest authorized a search of the 
vehicle. He admitted that during argument to the trial court. 
. The law supports that conclusion. However, it is the second 
search, at the place to which the vehicle was towed, to which he 
objects. 

This appeal may be disposed of on the basis that the 
contraband was revealed and seized as the result of an inventory 
search. In Florida v. Wells, ___ U.S. ___, 110 S. Ct. 1632, 
109 L. Ed. 2d 1 (1990), although the Court held in that instance 
that the search was insufficiently regulated so as to satisfy the 
fourth amendment, the search was invalid because the Florida 
police had no policy with regard to opening closed containers 
during inventory searches. Although there is no issue as to 
opening closed containers in this case, the same rationale 
applies in conducting the search in the first place. 

Excerpts from the Nebraska State Patrol policy manual 
provide as follows: 

VIII. Inventory and Storing of Vehicles 

A. Officers have the authority to tow-in or impound a 
motor vehicle when: 

1. Itis an obstruction or a traffic hazard. 


4. The person driving or in control of such vehicle is 
arrested and taken into custody and the vehicle is not 
lawfully parked at the subject’s residence. 

5. An arrested driver who is not under the influence of 
alcohol or a controlled substance or is not otherwise 
impaired should be allowed to provide for lawful and 
responsible disposition of the vehicle, provided, such 
disposition does not delay the officer in the performance 
of his/her duties. 

B. When any vehicle is towed in, regardless of the 
reason, by an officer of the Nebraska State Patrol, that 
officer . . . shall also inventory the contents of that vehicle 
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on the inventory (NSP 710). 

A fair reading of the testimony in this situation would seem 
to fit the facts within the inventory exception to the rule 
prohibiting warrantless searches. 

In this case, the automobile was parked on or alongside the 
highway, which fact in and of itself would suggest that it 
constituted a traffic hazard under provision VIIIA1. The 
person driving the automobile was arrested and the vehicle was 
not lawfully parked at “the subject’s residence,” as provided for 
in VIIIA4. It is possible to read VIIIAS in such a manner that 
one could determine that the driver, by not having lawful 
driving privileges in Nebraska because of his suspension in 
Michigan, was “otherwise impaired” so that he need not have 
been “allowed to provide for lawful and responsible disposition 
of the vehicle... .” Nevertheless, there is nothing in the record 
that such driver, or the owner for that matter, sought to provide 
for such disposition and was turned down. 

Therefore, on the face of it, the facts fit the formal policy of 
the Nebraska State Patrol. Additionally, that same policy 
requires that when any vehicle is towed in, the officer shall 
inventory the contents of that vehicle on form NSP 710. 

In South Dakota v. Opperman, 428 U.S. 364, 96S. Ct. 3092, 
49 L. Ed. 2d 1000 (1976), the Supreme Court upheld a 
warrantless search of a car impounded for various parking 
violations. Following standard police procedure, the police 
inventoried the contents of the automobile and found and 
seized certain contraband. The Supreme Court reversed the 
decision of the South Dakota Supreme Court and held that 
under the fourth amendment, inventories pursuant to standard 
police procedures are reasonable. 

The Supreme Court cited with approval the following 
language from United States v. Gravitt, 484 F.2d 375 (Sth Cir. 
1973), cert. denied 414 U.S. 1135, 94S. Ct. 879, 38 L. Ed. 2d 
761 (1974): “ ‘[W]hen the police take custody of any sort of 
container [such as] an automobile . . . it is reasonable to search 
the container to itemize the property to be held by the police. 
[This reflects] the underlying principle that the fourth 
amendment proscribes only unreasonable searches.’ ” 
(Emphasis in original.) 428 U.S. at 371. 

The Court went on to say: “The Vermillion police were 
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indisputably engaged in a caretaking search of a lawfully 
impounded automobile. .. . As in Cady [v. Dombrowski, 413 
U.S. 433, 93S. Ct. 2523, 37 L. Ed. 2d 706 (1973)], there is no 
suggestion whatever that this standard procedure, essentially 
like that followed throughout the country, was a pretext 
concealing an investigatory police motive.” 428 U.S. at 375-76. 

Butler contends there is a “one search only” rule which has 
been fashioned by the U.S. Supreme Court. This is not correct. 
In Florida v. Meyers, 466 U.S. 380, 1048S. Ct. 1852, 80 L. Ed. 
2d 381 (1984), the Court reversed a ruling of the Florida District 
Court of Appeal which had ordered evidence suppressed which 
had been seized in an inventory search conducted some 8 hours 
after an initial search as a part of an arrest. The Supreme Court 
said: 

The District Court of Appeal either misunderstood or 
ignored our prior rulings with respect to the 
constitutionality of the warrantless search of an 
impounded automobile. In Michigan v. Thomas, 458 U.S. 
259 [102 S. Ct. 3079, 73 L. Ed. 2d 750] (1982), we upheld a 
warrantless search of an automobile even though the 
automobile was in police custody and even though a prior 
inventory search had already been made. That ruling 
controls the disposition of this case. In Thomas, we 
expressly rejected the argument accepted by the District 
Court of Appeal in the present case, noting that the search 
upheld in Chambers [v. Maroney, 399 U.S. 42, 90S. Ct. 
1975, 26 L. Ed. 2d 419 (1970),] was conducted “after [the 
automobile was] impounded and [was] in police custody” 
and emphasizing that “the justification to conduct such a 
warrantless search does not vanish once the car has been 
immobilized.” 458 U.S., at 261. The District Court of 
Appeal’s ruling that the subsequent search in this case was 
invalid because the car had been impounded is clearly 
inconsistent with Thomas and Chambers. 
466 U.S. at 382. 

The judgment of the district court in sustaining defendant’s 
motion to suppress is reversed, and the cause is remanded for 
further proceedings consistent with this opinion. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
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1. State Equalization Board: Taxation: Valuation: Appeal and Error. In an 
application before the State Board of Equalization and Assessment, a taxpayer 
may employ any factual or legal argument in support of his, her, or its position 
requesting equalization, subject to the final determination of questions of law 
ona de novo basis by the Supreme Court on appeal. 

2. Constitutional Law: Legislature: Statutes: Presumptions. In every 
constitutional challenge, it is presumed that all acts of the Legislature are 
constitutional, and all reasonable doubts are resolved in favor of 
constitutionality. 

3. Constitutional Law: Legislature: Taxation. Although the Legislature has broad 
power to define property for tax purposes, its power to define is limited, since 
the Legislature cannot abrogate or contradict an express constitutional 
provision and the legislative definition must be reasonable, and cannot be 
arbitrary or unfounded. 

4. Constitutional Law: Legislature. The Legislature’s power of definition may not 
be employed to nullify or circumvent the provisions of the Nebraska 
Constitution. 

5. Constitutional Law: Taxation: Valuation: Property: Words and Phrases. 
Personal property and real property are both “tangible property” under 
Nebraska law and must be equalized and taxed uniformly pursuant to Neb. 
Const. art. VIII, § 1. 

6. Constitutional Law: Statutes: Special Legislation. A legislative act can violate 
Neb. Const. art. III, § 18, as special legislation (1) by creating a totally arbitrary 
and unreasonable method of classification or (2) by creating a permanently 
closed class. 

7. Taxation: Valuation: Words and Phrases. Equalization is the process of ensuring 
that all taxable property is placed on the assessment rolis at a uniform 
percentage of its actual value. 

8. Taxation: Valuation. The purpose of equalization of assessments is to bring the 
assessment of different parts of a taxing district to the same relative standard, so 
that no one of the parts may be compelled to pay a disproportionate part of the 
tax. 

. The process of equalization cannot be applied to property that 
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is not taxed. 

10. Constitutional Law: Federal Acts: States. U.S. Const. art. V1, cl. 2, the 
supremacy clause, binds the several states; subordinates state law, whether 
constitutional, statutory, or judicially enunciated, to a congressional enactment; 
and supersedes state law which conflicts with federal law. 

11. Courts: Jurisdiction: Taxation. Courts do not have jurisdiction to grant tax 
exemptions. 

12. Taxation: Discrimination: Federal Acts. Tax exemptions are to be considered in 
determining whether there has been discriminatory treatment under § 306(1)(d) 
of the Railroad Revitalization and Regulatory Reform Act of 1976. 

13. Case Overruled. Stahmer v. State, 192 Neb. 63, 218 N.W.2d 893 (1974), is 
overruled. 

14. Constitutional Law: Statutes: Appeal and Error. Although the parties ordinarily 
must raise constitutional issues before they will be considered on appeal, where 
the invalidity of the act is plain, and such a determination is necessary to a 
reasonable and sensible disposition of the issues presented, we are required by 
necessity to notice the plain error in the premise on which the case was tried. 

15. State Equalization Board: Taxation: Valuation: Constitutional Law. If the State 
Board of Equalization and Assessment arbitrarily undervalues a particular class 
of property so as to make another class of property disproportionately higher, or 
achieves the same result because of legislative action, complaining taxpayers are 
entitled to relief pursuant to Neb. Const. art. VIII, § 1. 

16. Constitutional Law: Taxation. The property tax exemptions enumerated in Neb. 
Rev. Stat. § 77-202(6) through (9) (Reissue 1990) are unconstitutional under 
Neb. Const. art. VIII, § 1. 


Appeal from the State Board of Equalization and 
Assessment. Reversed and remanded for further proceedings. 


William R. Johnson, of Kennedy, Holland, DeLacy & 
Svoboda; Bruce J. McWhirter, of Ross & Hardies; and 
Charlene H. Sinclair for appellants. 


Don Stenberg, Attorney General, and L. Jay Bartel for 
appellee. 


HastTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


PER CURIAM. 

These are appeals from the findings and order of the State 
Board of Equalization and Assessment (State Board) dated 
August 15, 1990, denying claims for property tax relief 
submitted by various centrally assessed and locally assessed 
claimants. Pursuant to our order of September 17, 1990, the 
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parties filed a “case stated” in accordance with Neb. Ct. R. of 
Prac. 5L (rev. 1989), separately setting forth the rulings of the 
State Board complained of by the appellants and the exceptions 
and contentions of the parties with respect to those issues. 

The appellants are public service entities within the meaning 
of Neb. Rev. Stat. § 77-801.01 (Reissue 1990) and are centrally 
assessed for purposes of personal property taxation. Due to an 
identity of issues and counsel, we have consolidated the appeals 
of MAPCO Ammonia Pipeline, Inc. (case No. 90-871), 
Mid-America Pipeline Company (case No. 90-872), Trailblazer 
Pipeline Company (case No. 90-873), and Natural Gas Pipeline 
Company of America (case No. 90-874) for disposition. 

Following our decision in Northern Natural Gas Co. v. State 
Bd. of Equal., 232 Neb. 806, 443 N.W.2d 249 (1989), cert. 
denied____ U.S. ___, 110 S. Ct. 1130, 107 L. Ed. 2d 1036 
(1990), but prior to our decision in Natural Gas Pipeline Co. v. 
State Bd. of Equal. , 237 Neb. 357, 466 N.W.2d 461 (1991), the 
appellants appeared before the State Board requesting 
equalization of their real and personal property (1) with 
railroad rolling stock, which had been exempted from taxation 
by the passage of L.B. 7 on November 17, 1989 (codified at 
Neb. Rev. Stat. § 77-202(11) (Reissue 1990)), and (2) with 
center pivot and other irrigation systems used for agricultural 
purposes and equipment and machinery used for business 
purposes that had been excluded from the definition of real 
property by L.B. 1, also passed November 17, 1989 (now 
codified at Neb. Rev. Stat. § 77-103 (Reissue 1990)). 


I 

The record shows that the State Board convened on August 
8, 1990, for the purpose of determining the value of the 
appellants’ property for 1990 and to equalize such valuations 
for tax purposes within the state. The evidence presented at the 
August 8 hearing consisted of essentially the same record as that 
considered by the State Board in 1988 and 1989. Dennis 
Donner, a manager in the property tax division of the Nebraska 
Department of Revenue, testified he was of the opinion that 75 
percent of commercial and industrial personal property 
remained exempt from taxation in Nebraska in tax year 1990. 
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In light of the passage of L.B. 7 on November 17, 1989, which 
exempted railroad rolling stock from taxation, the State Tax 
Commissioner did not value, assess, or tax any rolling stock of 
railroad or carline companies operating in Nebraska. The State 
Board also considered issues related to L.B. 1, which changed 
the statutory definition of “fixture.” The appellants contended 
that L.B.7andL.B. 1 were unconstitutional. 

During the August 8 hearing, the State Board declined to 
grant the relief sought by the appellants and set the statewide 
equalization rate at 92.13 percent of actual value. The State Tax 
Commissioner subsequently adjusted the total taxable value of 
the appellants’ property and certified those values to the 
various counties using the 92.13-percent figure as determined 
by the State Board. 

In its findings and order of August 15, 1990, the State Board 
described the appellants’ requests as “purported claims for 
‘equalization’ . . . which are, in fact, based on a request of the 
State Board to declare unconstitutional [certain] acts of the 
Nebraska Legislature. . . .” The State Board then found that it 
did not have jurisdiction to consider claims for equalization of 
property within a class of taxable property to property which is 
separately classified and exempted from taxation, and that the 
constitutionality of legislative acts granting exemptions from 
property taxation may not be raised before and decided by the 
State Board. 

Although the State Board found it did not have subject 
matter jurisdiction to hear and decide various claims made 
based on the alleged unconstitutionality of certain legislative 
acts, several issues of this nature were presented to the State 
Board. These issues included the constitutionality of L.B. 7, 
pertaining to the classification of railroad rolling stock as tax 
exempt, and L.B. 1, which amended the statutory definition of 
“fixture.” 

We held in Natural Gas Pipeline Co., supra at 371, 466 
N.W.2d at 470, that the portion of L.B. 7 exempting railroad 
rolling stock from taxation was unconstitutional because the 
Legislature had 

no reasonable basis for treating railroads differently from 
other common carriers; therefore, the distinction, as a 
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classification and basis for an exemption from personal 
property tax, reflected in L.B. 7, result[ed] from special 
legislation, prohibited by Neb. Const. art. III, § 18, and 
violat[ed] the uniformity clause of Neb. Const. art. VIII, 
§ 1. 
With respect to L.B. 1, the State Board found that 

the Legislature has broad powers to define the nature of 
property for tax purposes, so long as the definitions 
established are reasonable. . . . [T]he Board further finds 
that the evidence presented shows that the valuation of 
irrigated agricultural land (real property), is subject to 
taxation, and reflects the value of the annexed portion of 
the irrigation system; and that the sprinkler arm and 
power unit used in center pivot irrigation (or the piping 
and power unit used in gravity irrigation) are not annexed 
to land (real property) and are thus easily and readily 
removable without injury to the real property. Therefore, 
these particular items constitute personal property which 
is reasonably excepted from the definition of real property 
under LB 1. This personal property is classified 
separately and exempted from taxation pursuant to 
Section 77-202(6) [(Reissue 1990)], as agricultural 
income-producing machinery and equipment, a 
classification of exempt personal property upheld as 
constitutional in Stahmer v. State, 192 Neb. 63, 218 
N.W.2d 893 (1974). Accordingly, the State Board finds 
claimants [sic] contentions that LB 1 unconstitutionally 
exempts certain “real” property (i.e., center pivot 
irrigation equipment) to be both contrary to the evidence 
and erroneous as a matter of law. 

In their assignments of error, the appellants contend the State 
Board erred (1) in holding that it had no statutory or 
constitutional authority or jurisdiction to rule on the 
appellants’ requests for relief, (2) in holding that L.B. 7 was 
constitutional, (3) in applying L.B. 1 and finding L.B. 1 
constitutional, and (4) in failing to grant the appellants’ 
requests for relief based on the absence of uniformity and 
proportionality of taxation, in violation of Neb. Const. art. 
VIII, § 1. The appellants further contend the taxation of their 
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property at 92.13 percent of actual value is in violation of the 
equal protection clause of U.S. Const. amend. XIV. 

As the State Board now concedes, it did have jurisdiction to 
consider the appellants’ requests for relief in these cases. In 
Northern Natural Gas Co. v. State Bd. of Equal. , 232 Neb. 806, 
815, 443 N.W.2d 249, 255 (1989), we held that “in an 
application before the [State] Board, a taxpayer may employ 
any factual or legal argument in support of his, her, or its 
position requesting equalization, subject to the final 
determination of questions of law on a de novo basis by this 
court on appeal.” 

The State Board also agrees that its finding that the portion 
of L.B. 7 exempting railroad rolling stock from taxation was 
constitutional was in error in view of our holding in Natural 
Gas Pipeline Co. v. State Bd. of Equal., 237 Neb. 357, 466 
N.W.2d 461 (1991), that the portion of L.B. 7 exempting 
railroad rolling stock from taxation was unconstitutional. 

The remaining issues in these appeals, therefore, involve (1) 
the constitutionality of L.B. 1 and (2) the validity of the 
appellants’ arguments that the taxation of their personal 
property under Nebraska law violates Neb. Const. art. VIII, 
§ 1, and the equal protection clause of U.S. Const. amend. 
XIV. 


Il 
Section 77-103, as amended by L.B. 1, provides: 

The terms real property, real estate, and lands shall 
mean city and village lots and all other lands, and all 
buildings, fixtures, improvements, cabin trailers or 
mobile homes which shall have been permanently 
attached to the real estate upon which they are situated, 
mines, minerals, quarries, mineral springs and wells, oil 
and gas wells, overriding royalty interests and production 
payments with respect to oil or gas leases, units of 
beneficial interest in trusts, the corpus of which includes 
any of the foregoing, and privileges pertaining thereto, 
and pipelines, railroad track structures, electrical and 
telecommunication poles, towers, lines, and all items 
actually annexed to such property, and any interest 
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pertaining to the real property or real estate. 

The sole test for determining whether an item is a 
fixture or an improvement shall be whether there is actual 
annexation to the real property or real estate or something 
appurtenant thereto. Unless specifically enumerated in 
this section, real property and real estate shall not include 
machinery and equipment used for business purposes or 
center pivot or other irrigation systems of a type used for 
agricultural or horticultural purposes. 

(Amendatory language emphasized.) 

The appellants contend L.B. 1 is unconstitutional (1) as an 
abuse of the Legislature’s power to define, in that it tends to 
nullify certain provisions of Neb. Const. art. VIII, §§ 1 and 2, 
and (2) as it creates an arbitrary classification, in violation of 
Neb. Const. art. III, § 18. Inevery constitutional challenge, it is 
presumed that all acts of the Legislature are constitutional, and 
all reasonable doubts are resolved in favor of constitutionality. 
Distinctive Printing & Packaging Co. v. Cox, 232 Neb. 846, 443 
N.W.2d 566 (1989). Bearing this standard in mind, we conclude 
that L.B. 1 is unconstitutional in its entirety. 

As we noted in Natural Gas Pipeline Co., supra, L.B. 1 
changed the statutory definition of “fixture,” apparently to 
avoid the characterization of certain pipeline property as 
personal property rather than real estate, thus increasing the 
proportion of pipeline property presumably taxable as real 
estate under Northern Natural Gas Co. v. State Bd. of Equal., 
supra. (We note that in Northern Natural Gas Co., the 
taxpayers did not ask for any relief regarding real estate.) 

Although the Legislature has broad power to define property 
for tax purposes, its power to define is limited, since (1) the 
Legislature cannot abrogate or contradict an express 
constitutional provision and (2) the legislative definition must 
be reasonable, and cannot be arbitrary or unfounded. See, 
State ex rel. Meyer v. Peters, 191 Neb. 330, 215 N.W.2d 520 
(1974); Moeller, McPherrin & Judd v. Smith, 127 Neb. 424, 255 
N.W. 551 (1934). 

The Legislature’s power of definition may not be employed 
to nullify or circumvent the provisions of the Nebraska 
Constitution. In State ex rel. Meyer v. Peters, supra, we 
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considered legislation purporting to exempt “household 
goods” from taxation pursuant to Neb. Const. art. VIII, § 2, 
which provided: “Household goods and personal effects, as 
defined by law, may be exempted from taxation in whole or in 
part... .” The definition of “household goods” in the taxing 
statute at issue in Peters, however, included “major appliances 
either attached or detached to real property.” See § 77-202(1)(d) 
(Reissue 1971). In other words, the statute purported to exempt 
property which would, under the common law of fixtures, be 
considered real estate. In holding that the Legislature could not 
constitutionally exempt such fixtures from taxation, we 
recognized the difficulty inherent in granting the Legislature 
unbridled definitional powers: 

Any definitional powers given to the Legislature are 
prefixed and limited. The power to define household 
goods and personal effects necessarily is limited to those 
articles which ordinarily would be understood to be 
embraced within that term. Certainly, it cannot be 
interpreted to give the Legislature power to include 
air-conditioning systems, furnaces, automobiles, or real 
estate within the term “household goods and personal 
effects.” Since there must be a limit to such powers, it is 
reasonable to find the common law concepts serve as 
guides. 

State ex rel. Meyer v. Peters, supra at 334, 215 N.W.2d at 524. 

Similarly, in Moeller, McPherrin & Judd v. Smith, supra, the 
Legislature attempted to tax various items of intangible 
personal property as tangible personal property merely by 
defining them as such. This court struck down the attempted 
redefinition, observing: 

Section 77-104, Comp. St. 1929, which House Roll No. 
9 purports to amend, provided that tangible property 
included all personal property possessing a physical 
existence, but excluding money, and then defined 
intangible property as all other personal property, 
including money. Section 2 of House Roll No. 9 attempts 
to amend this by providing that tangible property shall 
consist of two classes, and that class 1 shall be all personal 
property possessing a physical existence, and then 
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provides that class 2 of tangible property shall include 
stocks, notes, securities of foreign countries, accounts, 
judgments, liens of any kind, bonds, and all demands for 
labor, or other valuable thing, due or to become due. This 
introduces a new query, which is: May a legislature, under 
the guise of defining a word, do so with a definition which 
contravenes our Constitution, and which is not true or 
legalin fact?... 

Can the legislature define and designate as tangible that 
which is, in fact and in truth, intangible? It may be 
admitted that the legislature has power to define words 
used by it, but is this an unlimited power, or is it subject to 
a reasonable construction? . . . In our opinion, there is a 
limit to the legislature’s power to nullify and circumvent 
constitutional provisions by putting an arbitrary, but 
improper and unfounded, definition upon a certain word. 

Moeller, McPherrin & Judd v. Smith, supra at 432-33, 255 N.W. 
at 555-56. 

The definition found in § 77-103, as amended, tends to 
nullify or circumvent a provision of the Nebraska Constitution, 
in that Neb. Const. art. VIII, § 2, provides, “The Legislature 
may classify personal property in such manner as it sees fit, and 
may exempt any of such classes, or may exempt all personal 
property from taxation.” (Emphasis supplied.) In this case, the 
Legislature has not so much “classified” certain items of 
personal property as it has arbitrarily declared the personal 
property owned by an unfavored group of taxpayers to be 
“fixtures,” so that it is presumably taxable as real estate under 
our decision in Northern Natural Gas Co. v. State Bd. of 
Equal., 232 Neb. 806, 443 N.W.2d 249 (1989). Here, the 
Legislature has attempted to define and designate as a “fixture” 
that which is, in fact and in truth, personal property and has 
gone beyond the bounds of its legitimate powers under our 
Constitution in doing so. 

In any event, personal property and real property are both 
“tangible property” under Nebraska law and must be equalized 
and taxed uniformly pursuant to Neb. Const. art. VIII, § 1. 
See, Natural Gas Pipeline Co. v. State Bd. of Equal., 237 Neb. 

2 357, 466 N.W.2d 461 (1991); Banner County v. State Board of 
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Equal., 226 Neb. 236, 411 N.W.2d 35 (1987); Kearney 
Convention Center y. Board of Equal., 216 Neb. 292, 344 
N.W.2d 620 (1984); Grainger Brothers Co. v. Board of 
Equalization, 180 Neb. 571, 144 N.W.2d 161 (1966). 

Neb. Const. art. III, § 18, provides that “where a general law 
can be made applicable, no special law shall be enacted.” A 
legislative act can violate Neb. Const. art. III, § 18, as special 
legislation (1) by creating a totally arbitrary and unreasonable 
method of classification or (2) by creating a permanently closed 
class. Haman v. Marsh, 237 Neb. 699, 467 N.W.2d 836 (1991). 
The classification set forth in § 77-103, as amended, also is 
unconstitutional under article III, § 18, because it is not based 
on areal and substantial difference between “machinery and 
equipment used for business purposes or center pivot or other 
irrigation systems of a type used for agricultural or 
horticultural purposes” and similar machinery and equipment 
used for other purposes. 

In State ex rel. Douglas v. Marsh, 207 Neb. 598, 608-09, 300 
N.W.2d 181, 187 (1980), we held: 

While it is true that the Legislature may classify where 
reasonable. . . it may not do so in an arbitrary manner. In 
City of Scottsbluff v. Tiemann, [185 Neb. 256, 266, 175 
N.W.2d 74, 81 (1970)], we specifically said: “It is 
competent for the Legislature to classify objects of 
legislation and if the classification is reasonable and not 
arbitrary, it is a legitimate exercise of legislative power. 
[Citation omitted.] The classification must rest upon real 
differences in situation and circumstances surrounding 
members of the class relative to the subject of the 
legislation which renders appropriate its enactment. 
[Citations omitted.] The power of classification rests with 
the Legislature and cannot be interfered with by the courts 
unless it is clearly apparent that the Legislature has by 
artificial and baseless classification attempted to evade 
and violate provisions of the Constitution prohibiting 
local and special legislation. [Citation omitted.] A 
legislative classification, in order to be valid, must be 
based upon some reason of public policy, some substantial 
difference of situation or circumstances, that would , 
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naturally suggest the justice or expediency of diverse 
legislation with respect to the objects to be classified. 
Classifications for the purpose of legislation must be real 
and not illusive; they cannot be based on distinctions 
without a substantial difference. {Citations omitted.]” 
(Emphasis in original.) 

See, also, Distinctive Printing & Packaging Co. v. Cox, 232 

Neb. 846, 443 N.W.2d 566 (1989). 

In § 77-103, as amended by L.B. 1, the classification of 
agricultural and business machinery is based solely on use. In 
State ex rel. Meyer v. McNeil, 185 Neb. 586, 177 N.W.2d 596 
(1970), this court was presented with the question of whether 
agricultural income-producing machinery and equipment used 
by any business which was required by law to report taxable 
income pursuant to the Internal Revenue Code constituted a 
reasonable classification for purposes of taxation. In that case, 
the Legislature attempted to separately classify for taxation 
purposes certain agricultural income-producing machinery and 
equipment. This method would have provided a different value 
for personal property specified in the act from that applied to 
all other tangible property in the same class. 

In McNeil, supra, we observed that the establishment of two 
methods of valuation of property in the same class for taxation 
purposes results in a want of uniformity, contrary to Neb. 
Const. art. VIII, § 1. We held: 

We necessarily find that the purported classification of 
property for tax purposes contained in the act does not 
rest on reasons of public policy, or any substantial 
difference of situation or circumstance that naturally 
suggest the justice or expediency of diverse legislation with 
respect to the objects classified. It is therefore an attempt 
to create a classification within a classification without 
any reasonable grounds for so doing other than to secure 
advantages for those falling within the purview of the act. 
It is violative of the uniformity provisions of Article VIII, 
section 1, of the Constitution. It is in effect special 
legislation in violation of Article III, section 18, of the 
Constitution. 

McNeil, supra at 589-90, 177 N.W.2d at 599. 
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In the present case, “machinery and equipment used for 
business purposes or center pivot or other irrigation systems of 
a type used for agricultural or horticultural purposes” are 
tangible property which must be taxed uniformly both as to 
valuation and rate of tax. As we observed in McNeil, supra at 
588-89, 177 N.W.2d at 598: 

There can be no difference in the method of determining 
valuation or the rate of tax to be imposed unless the 
separate classification rests on some reason of public 
policy, some substantial difference of situation or 
circumstance that would naturally suggest the justice or 
expediency of diverse legislation with respect to the 
objects to be classified. 

When the Legislature attempted to remove pipelines from 
the category of personal property after our decision in 
Northern Natural Gas Co. v. State Bd. of Equal. , 232 Neb. 806, 
443 N.W.2d 249 (1989), it apparently realized that its new test to 
determine what is real property would include center pivot or 
other irrigation systems used for agriculture or horticulture. 
The Legislature excluded irrigation systems used for these 
purposes from the definition of “real property,” leaving them 
exempt “personal property” under § 77-202(6) (Reissue 
1990) as “[a]gricultural income-producing machinery and 
equipment.” The classification is not based on a real and 
substantial difference between “machinery and equipment used 
for business purposes or center pivot or other irrigation systems 
of a type used for agricultural or horticultural purposes” and 
the same machinery and equipment used for other purposes. 
The legislation is, therefore, violative of Neb. Const. art. III, 
§ 18. 


Il 

Since both L.B. 1 and L.B. 7 are unconstitutional, we make 
four observations: (1) The ratio of “real” to “personal” 
pipeline property remains essentially unchanged since our 
decision in Northern Natural Gas Co. v. State Bd. of Equal., 
supra; (2) personal property and real property are both 
“tangible property” under Nebraska law and must be equalized 
and taxed uniformly pursuant to Neb. Const. art. VIII, § 1; G) 
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the State Board erred in failing to assess or tax the rolling stock 
of railroad or carline companies operating in Nebraska in 1990; 
and (4) the appellants are entitled to the same tax treatment as 
the railroads, carline companies, and other centrally assessed 
taxpayers pursuant to Neb. Const. art. VIII, § 1, and our 
decisions in Northern Natural Gas Co., supra, and Natural Gas 
Pipeline Co. v. State Bd. of Equal., 237 Neb. 357, 466 N.W.2d 
461 (1991). 

To what relief are these taxpayers entitled? The appellants 
contend they should be “equalized” at zero percent for 1990 
because the Tax Commissioner did not value, assess, or tax any 
rolling stock of railroad or carline companies operating in 
Nebraska in 1990. We conclude that this proposed remedy is 
inappropriate. 

Equalization is the process of ensuring that all taxable 
property is placed on the assessment rolls at a uniform 
percentage of its actual value. See, Yellowstone Pipe Line Co. v. 
State Bd. Equal., 138 Mont. 603, 358 P.2d 55 (1960), cert. 
denied 366 U.S. 917, 81S. Ct. 1095, 6 L. Ed. 2d 241 (1961). As 
we said in Natural Gas Pipeline Co., supra at 366, 466 N.W.2d 
at 467, “The purpose of equalization of assessments is to bring 
the assessment of different parts of a taxing district to the same 
relative standard, so that no one of the parts may be compelled 
to pay a disproportionate part of the tax.” Accord, Gordman 
Properties Co. v. Board of Equal., 225 Neb. 169, 403 N.W.2d 
366 (1987); Hacker v. Howe, 72 Neb. 385, 101 N.W. 255 (1904). 
The process of equalization, therefore, cannot be applied to 
property that is not taxed. The appellants’ remedy in this case, 
although based on the uniformity and proportionality 
requirement of Neb. Const. art. VIII, § 1, does not involve 
“equalization.” Any language in our opinion in Northern 
Natural Gas Co., supra, which might be read as implying the 
contrary is hereby disapproved. 


IV 
The issues raised in these appeals have evolved from the 
decision of the U.S. Court of Appeals for the Eighth Circuit in 
Trailer Train Co. v. Leuenberger, 885 F.2d 415 (8th Cir. 1988), 
which construed § 306(1)(d) of the Railroad Revitalization and 
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Regulatory Reform Act of 1976, Pub. L. 94-210, 90 Stat. 31, 
54, codified as amended at 49 U.S.C. § 11503(b)(4) (1988) (the 
4-R Act). Section 306(1)(d) prohibits the states from imposing a 
tax on transportation property when the tax “results in 
discriminatory treatment of acommon carrier by railroad... .” 
The federal court considered personal property tax exemptions 
in determining whether there was discriminatory tax treatment 
of railroads in the Nebraska tax structure, and ultimately 
concluded that when tax exemptions applied to three-fourths of 
the commercial and industrial property in Nebraska, and did 
not apply to railcars, the tax system in Nebraska discriminated 
against Trailer Train in violation of § 306(1)(d) of the 4-R Act. 
For that reason, in Trailer Train Co., the State of Nebraska was 
enjoined from “collection of the discriminating tax,” 885 F.2d 
at 418, but was not prohibited from levying a lawful 
nondiscriminatory tax on a common carrier by railroad. The 
record shows that the same illegally discriminatory tax system 
that was at issue in Trailer Train Co., supra, Northern Natural 
Gas Co., supra, and Natural Gas Pipeline Co., supra, existed 
during the 1990 tax year. 

U.S. Const. art. VI, cl. 2, the supremacy clause, provides 
that the U.S. Constitution “and the Laws of the United States 
which shall be made in Pursuance thereof . . . shall be the 
supreme Law of the Land; and the Judges in every State shall be 
bound thereby, any Thing in the Constitution or Laws of any 
State to the Contrary notwithstanding.” The supremacy clause 
of the U.S. Constitution binds the several states, subordinates 
state law; whether constitutional, statutory, or judicially 
enunciated, to a congressional enactment; and supersedes state 
law which conflicts with federal law. Chapman yv. Union 
Pacific Railroad, 237 Neb. 617, 467 N.W.2d 388 (1991); State ex 
rel. Douglas v. Karnes, 216 Neb. 750, 346 N.W.2d 231 (1984). 
Cf., Northern Natural Gas Co. v. State Bd. of Equal., 232 Neb. 
806, 443 N.W.2d 249 (1989); State Bank v. Endres, 109 Neb. 
753, 192 N.W. 322 (1923). In other words, federal law controls 
over State law, including state constitutional law. 

Applying this fundamental principle in Northern Natural 
Gas Co. v. State Bd. of Equal., supra, we concluded that 
disproportionality in taxation within a class of property 
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required this court to 
correct [a] constitutional inequity by lowering the 
complaining taxpayer’s valuation to such an extent so as to 
equalize it with other property in the state. [Citations 
omitted.] This being the case, no logical reason exists why 
the same requirement of valuation reduction should not 
be imposed when the disproportionality is brought about 
by a final judgment of the federal court [Trailer Train Co., 
Supra] exempting the personal property of the railroads 
and car companies from the imposition of a state tax. 
232 Neb. at 815, 443 N.W.2d at 256. At this point, we note that 
in characterizing the federal court’s action as “exempting” the 
property in question, we recognized only that the federal court 
had enjoined the collection of the particular tax that had been 
levied that year. Although a court may have the power to enjoin 
the collection of a tax, as was done in Trailer Train Co., courts 
do not have jurisdiction to grant tax exemptions. In Northern 
Natural Gas Co., supra, we did not “exempt” the appellants’ 
personal property from taxation, but remanded the matter to 
the State Board, noting that the appellants’ unitary value, 
including both real and personal property, might need to be 
adjusted so as to achieve uniformity and proportionality of 
taxation in compliance with Neb. Const. art. VIII, § 1. 

The situation presented to us in Northern Natural Gas Co.., 
supra, was similar to that in State Bank y. Endres, supra, where 
the plaintiff, State Bank of Omaha, sought to enjoin the 
collection of taxes assessed against it under the provisions of 
Comp. St. § 5887 (1922). 

In 1921, the Legislature classified property subject to 
taxation into two groups—tangible and intangible. Tangible 
property was required to be listed at its true value and assessed 
upon the mill rate levy. Intangible property, with certain 
exceptions, was required to be listed at its true value, and a tax 
was levied thereon at 25 percent of the mill rate levied upon 
tangible property. Regarding shares of stock in banking 
corporations, § 5887 required the officers of banks, loan and 
trust companies, or investment companies to deliver to the 
county assessor a Sworn statement showing the number of 
shares of stock held by each person, the names and residences 
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of the stockholders, and the value of the stock. It was the duty 
of the assessor to assess the capital stock at the same rate as 
tangible property was assessed in the taxing district where the 
principal place of business of the bank was located. As the 
Endres court noted, the Legislature plainly intended to classify 
certain intangible property (bank stock) and place it for 
taxation purposes upon the same basis as tangible property, and 
the shares of stock in national banks were placed on the same 
basis as shares of stock in state banks. 

At the time Endres was decided, federal law provided that 
state taxation of shares in the national banks “shall not be at a 
greater rate than is assessed upon other moneyed capital in the 
hands of individual citizens of such State... .” U.S. Rev. Stat. 
§ 5219 (2d ed. 1878). In Merchants’ Natl. Bank v. Richmond, 
256 U.S. 635, 41 S. Ct. 619, 65 L. Ed. 1135 (1921), the Court 
held that “moneyed capital in the hands of individual citizens” 
included bonds, notes, and other evidences of indebtedness in 
the hands of individuals, which were shown to come materially 
into competition with the national banks in the loan market. 

Under § 5887, therefore, the stock of state and national 
banks located in Nebraska was being taxed on the same basis as 
tangible property, while “other moneyed capital in the hands of 
individual citizens” was subject to the lower tax on intangible 
property. Accordingly, the Endres court found that “the 
method adopted by our legislature of taxing shares of stock in 
banks, in so far as it applies to shares of national banks, is 
beyond the power of the legislature,” as a violation of federal 
law. State Bank v. Endres, 109 Neb. 753, 757, 192 N.W. 322, 
324 (1923). 

Having concluded that the national banks could not lawfully 
be taxed on the same basis as tangible property, the court held 
that under Neb. Const. art. VIII, § 1, state banks could not be 
taxed on the same basis as tangible property: 

While the legislature has the undoubted right to make a 
reasonable classification of intangible property for the 
purposes of taxation, it would seem clear that a 
classification, the effect of which would be to tax its shares 
of stock four times as much as the shares of a national 
bank, would be an unreasonable exercise of its power, and 
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would be in violation of section 1, art. VIII of the 
Constitution, which, while giving the legislature power to 
classify intangible property, nevertheless requires that 
taxes shall be uniform as to class. 

... [S]ection 5887, Comp. St. 1922, relating to the duty 
of the assessor in taxing shares of stock in banks, banking 
associations and trust companies, in so far only as it 
declares “such capital stock shall thereupon be listed and 
assessed by him at the same rate as tangible property . . .” 
is invalid as to national banks, because it conflicts with the 
act of congress forbidding states to tax shares of a national 
bank at a greater rate than is assessed upon other moneyed 
capital, and, with national banks excluded from its 
operation, it is also invalid as to state banks, because the 
latter would then be taxed at a higher rate than national 
banks, and therefore the taxation would conflict with that 
part of the state Constitution requiring taxes to be 
uniform as to class. 

Endres, supra at 757-58, 192 N.W. at 324. 


Vv 

In the present case, the federal courts have determined that 
tax exemptions are to be considered in determining whether 
there has been discriminatory treatment under § 306(1)(d) of 
the 4-R Act. See Trailer Train Co. v. Leuenberger, 885 F.2d 415 
(8th Cir. 1988). As discussed above, Nebraska’s system of ad 
valorem taxation discriminates against railroads and carline 
companies, in violation of federal law, because “[w]hen the 
exemptions apply to three-fourths of the commercial and 
industrial property in Nebraska, and do not apply to rail cars, 
the tax system in Nebraska discriminates against [owners of 
rolling stock] and violates § 306(1)(d) of the 4-R Act.” 885 F.2d 
at 418. The record before us shows that 75 percent of 
commercial and industrial personal property remains 
statutorily exempt from taxation. 

As the State Board observes in its brief, the nontaxation of 
railroad rolling stock, which has given rise to the plethora of - 
equalization claims presented before the State Board and this 
court in recent years, has resulted from the enforcement of the 
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antidiscrimination provisions of § 306(1)(d) of the 4-R Act. The 
impermissible discrimination forming the basis for the federal 
court decisions interpreting and applying the 4-R Act, in turn, 
resulted solely from tax exemptions provided under Nebraska 
law to various types of property not owned by railroads or 
carline companies. 

The State Board correctly notes that the exemptions 
challenged by the appellants as discriminatory under 
§ 306(1)(d) of the 4-R Act, consisting of agricultural 
income-producing machinery and equipment, agricultural 
products, and business inventories exempted under § 77-202(6) 
through (9), were upheld as legitimate classifications of 
personal property in Stahmer v. State, 192 Neb. 63, 218 N.W.2d 
893 (1974). In Stahmer, this court justified the partial 
exemption from taxation of an entire class of personal property, 
agricultural machinery, holding that the power to exempt 
personal property from taxation granted by the 1970 
amendment to Neb. Const. art. VIII, § 2, to wit: ‘“ ‘The 
Legislature may classify personal property in such manner as it 
sees fit, and may exempt any of such classes, or may exempt all 
personal property from taxation’ ” (emphasis in original), 192 
Neb. at 67, 218 N.W.2d at 896, prevails over the uniformity 
requirement of Neb. Const. art. VIII, § 1, and is subject only, if 
at all, to the reasonableness of the classification of exempt 
property. Significantly, no issues of federal law were raised by 
the parties or considered by this court in Stahmer v. State. 

The enforcement of § 306(1)(d) by the federal court’s 
enjoining the collection of taxes, and similar relief granted by 
this court pursuant to Neb. Const. art. VIII, § 1, has had the 
effect of making Nebraska’s system of taxation increasingly 
discriminatory as to the remaining taxpayers. A comparable 
situation was presented in Casey ’s Gen. Stores v. Nebraska Liq. 
Cont. Comm., 220 Neb. 242, 369 N.W.2d 85 (1985), where we 
reconsidered Safeway Stores, Inc. v. Nebraska Liquor Control 
Commission, 179 Neb. 817, 140 N.W.2d 668 (1966), in which 
this court upheld the constitutionality of a statute exempting 
hotels with more than 25 sleeping rooms from the statutory 
restriction that no person could have a beneficial interest in 
more than two liquor licenses. In Safeway Stores, Inc., we 
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reasoned that the classification tended to promote stability in 
the liquor trade and temperance by curbing a threatened 
monopoly by chain stores. However, by the time this court 
heard Casey ’s Gen. Stores, supra, the Legislature had expanded 
the exemptions to include certain restaurants, some cities, and 
selected bowling alleys. In Casey’s Gen. Stores, we concluded 
that the expanded exemptions rendered the reasoning in 
Safeway Stores, Inc. , obsolete, as it could no longer be said that 
the exemptions protected Nebraska operations. Therefore, in 
Casey’s Gen. Stores, we concluded that the liquor license 
prohibitions violated the equal protection clause of U.S. Const. 
amend. XIV. 

In the present case, Nebraska’s failure to correct illegal 
discrimination in its tax structure has caused an increasing 
concentration of the tax burden on a shrinking group of 
taxpayers. We conclude that our reasoning in Stahmer v. State, 
supra, is now obsolete in light of subsequent developments in 
federal law, particularly the enactment of § 306 of the 4-R Act, 
effective in 1979, and numerous court decisions interpreting 
that legislation. As Judges White and Fahrnbruch observed in 
their concurring opinion in Natural Gas Pipeline Co. v. State 
Bd. of Equal., 237 Neb. 357, 466 N.W.2d 461 (1991), even if 
Nebraska’s present classification of property as exempt and not 
exempt was to be found valid under the Nebraska Constitution, 
the system could not withstand muster under federal law. 
Federal law has eviscerated the portion of Neb. Const. art. 
VIII, § 2, that was at issue in Stahmer v. State. Accordingly, 
Stahmer v. State is overruled. 


VI 

It is obvious that in order to reach any meaningful resolution 
of the problem presented to us, this court must address the 
legality of the exemption of three-fourths of the commercial 
and industrial property in Nebraska. See § 77-202(6) through 
(9). We determine that the appellants’ remedy in this case is not 
for their property to be “equalized” at zero percent of actual 
value, but for it to be taxed uniformly and proportionately in 
compliance with Neb. Const. art. VIII, § 1. In their apparent 
zeal to avoid taxation entirely, however, the appellants have not 
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specifically questioned the constitutionality of the tax 
exemptions found in § 77-202. 

In State v. Goodseal, 186 Neb. 359, 368, 183 N.W.2d 258, 
263-64 (1971), cert. denied 404 U.S. 845, 92 S. Ct. 146, 30 L. 
Ed. 2d 82, this court held that although the parties ordinarily 
must raise constitutional issues before they will be considered 
on appeal, “where the invalidity of the act is plain, and such a 
determination is necessary to a reasonable and sensible 
disposition of the issues presented, we are required by necessity 
to notice the plain error in the premise on which the case was 
tried.” The same is true in this case. 

Pursuant to § 77-202(1), household goods and certain 
property owned by nonprofit religious, educational, 
charitable, horticultural, or cemetery organizations is exempt 
from taxation. The validity of these exemptions has not been 
challenged in this court and, to our knowledge, has not been 
challenged in federal court. Section 77-202 further provides: 

(6) Agricultural income-producing machinery and 
equipment shall be exempt from the personal property tax 
except: (a) Motor vehicles, as defined in section 60-301; 
(b) property assessed by the Tax Commissioner as 
provided in sections 77-601 to 77-623 [railroad property]; 
(c) property owned by parties deemed public service 
entities subject to the provisions of sections 77-801 to 
77-803; and (d) any building or fixture, whether 
permanently attached to the land or not. 

(7) Business inventory shall be exempt from the 
personal property tax. 

(8) Feed, fertilizer, and farm inventory shall be exempt 
from the personal property tax. 

(9) Grain, seed, livestock, poultry, fish, honeybees, and 
fur-bearing animals shall be exempt from the personal 
property tax. 

In Trailer Train Co. v. Leuenberger, 885 F.2d 415 (8th Cir. 
1988), the U.S. Court of Appeals condemned as discriminatory 
Nebraska’s constitutional and statutory scheme of taxing only 
25 percent of personal property while exempting the remaining 
75 percent and enjoined the State of Nebraska from collecting 
the discriminatory tax on railroad rolling stock. In Northern 
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Natural Gas Co. v. State Bd. of Equal. , 232 Neb. 806, 815, 443 
N.W.2d 249, 256 (1989), this court held that “if the [State] 
Board arbitrarily undervalues a particular class of property so 
as to make another class of property disproportionately higher, 
or achieves the same result because of legislative action,” the 
complaining taxpayer was entitled to relief pursuant to Neb. 
Const. art. VIII, § 1. We also determined in Northern Natural 
Gas Co., supra at 815, 443 N.W.2d at 256, that the state, “by 
not taxing the personal property of railroads and car 
companies, although acting involuntarily and under 
compulsion of federal law, nevertheless, by complying with 
that mandate, has denied Enron equal protection of the law 
contrary to the 14th amendment tothe U.S. Constitution.” 

As in State Bank v. Endres, 109 Neb. 753, 192 N.W. 322 
(1923), federal law has now rendered Nebraska state law invalid 
under the Nebraska Constitution. We hold that the property tax 
exemptions enumerated in § 77-202(6) through (9) are 
unconstitutional under Neb. Const. art. VIII, § 1, in that they 
prevent the levy of taxes “by valuation uniformly and 
proportionately upon all tangible property and franchises.” 


VII 

In light of the foregoing, the order of the State Board of 
Equalization and Assessment is reversed and the cause 
remanded with directions to assess the property of the 
appellants and equalize its value as required by article VIII, § 1, 
of the Nebraska Constitution and the applicable statutes. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 

FAHRNBRUCH, J., concurring. 

I concur fully with the majority opinion. Although to reach 
its conclusion it was unnecessary for the majority to expressly 
rely upon the equal protection clause of the 14th amendment to 
the U.S. Constitution, that clause, nevertheless, might well be a 
viable consideration in future tax cases, as it has been in the 
determination of various tax cases since 1923. See, Sioux City 
Bridge v. Dakota County, 260 U.S. 441, 43S. Ct. 190, 67 L. Ed. 
340 (1923); Northern Natural Gas Co. v. State Bd. of Equal., 
232 Neb. 806, 443 N.W.2d 249 (1989); State ex rel. Douglas v. 
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State Board of Equalization and Assm’t, 205 Neb. 130, 286 
N.W.2d 729 (1979) (the equal protection clause of the 14th 
amendment is applicable to state tax legislation and imposes 
restraint upon state taxing power); Knoefler Honey Farms v. 
County of Sherman, 196 Neb. 435, 243 N.W.2d 760 (1976). 


SHANAHAN, J., concurring in part, and in part dissenting. 

Since the State Board of Equalization and Assessment has 
failed to carry out its duty to equalize taxable property, a 
nonperformance the same as noted and disapproved in Natural 
Gas Pipeline v. State Bd. of Equal., 237 Neb. 357, 466 N.W.2d 
461 (1991) (Shanahan, J., concurring), the equalization board’s 
order must be vacated and these causes must be remanded for 
further proceedings. However, the grounds used by this court’s 
majority today, striking down certain tax legislation, lack 
foundation in the Nebraska Constitution. 

As a result of Northern Natural Gas Co. v. State Bd. of 
Equal., 232 Neb. 806, 443 N.W.2d 249 (1989), Nebraska had 
only a judicial or common-law definition for “fixture” in 
reference to taxation of property, a definition which directed 
that three elements or factors determined whether an article 
was a fixture and, therefore, real estate, or whether the article 
was personal property. Under the judicial definition expressed 
in Northern, the three elements or factors were (1) annexation 
or attachment to real estate whereby an article was actually 
added to the real estate to form a unit comprised of land and the 
article fastened to the land, (2) appropriation to the use or 
purpose of the land to which the article was connected, and (3) 
whether the one who connected the article to the land intended 
that the article be part of the land after the article’s annexation. 

In view of Northern and to avoid the foregoing three-part 
judicially formulated test, the Nebraska Legislature, in L.B. 1, 
Neb. Rev. Stat. § 77-103 (Reissue 1990), eliminated 
appropriation to use and a connector’s intention as 
determinative factors for a fixture and directed that “actual 
annexation” was the only determinant for a fixture. In that 
manner, the Legislature statutorily replaced and narrowed the 
previous common-law definition of a “fixture” expressed in 
Northern. 
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Can the Legislature define types of property for tax 
purposes? The Legislature’s power to define is subject to two 
constitutional limitations: (1) The Legislature cannot abrogate 
or contradict a definitional provision in the Constitution and 
(2) the legislative definition cannot be arbitrary or without 
foundation in reality. See, State ex rel. Meyer v. Peters, 191 
Neb. 330, 215 N.W.2d 520 (1974); Moeller, McPherrin & Judd 
v. Smith, 127 Neb. 424, 255 N.W. 551 (1934). 

The Nebraska Constitution contains no provision specifying 
a definition for ‘real estate” or prohibiting the Legislature 
from defining “real estate.” Thus, subject to limitations 
imposed by a constitution and reality, a legislature can 
Statutorily change the usually accepted common-law definition 
of real estate and can designate subjects to be assessed and taxed 
as real estate. See, Roberts v. Assessment Bd. of Rev. of New 
Windsor, 84 Misc. 2d 1017, 375 N.Y.S.2d 988 (1975) (a 
legislature has the power to determine that certain types of 
property, ordinarily characterized as personal property, may be 
deemed real property within a tax statute); United States v. 
Town of Marlborough, New Hampshire, 305 F. Supp. 718 
(D.N.H. 1969) (a legislature has the power, through proper 
classification, to designate personal property as real estate for 
purposes of taxation, although the property is real estate by 
common-law definition for all other purposes); McCaslin v. 
DeCamp, 248 Cal. App. 2d 13, 56 Cal. Rptr. 42 (1967) (for 
purposes of taxation, the definition of real property, expressed 
in tax statutes, controls irrespective of whether the tax 
definition conforms with definitions for real estate used outside 
the tax statutes); Lantz Appeal, 199 Pa. Super. 310, 184 A.2d 
127 (1962) (a legislature can change the usually accepted 
definition of real estate and can designate the subjects to be 
assessed and taxed as real estate); Matter of Beagell v. Douglas, 
2 Misc. 2d 361, 157 N.Y.S.2d 461 (1955) (a legislature has the 
power to classify and define what property is taxable as real 
property, including property which under the common law is 
personal property); Portland Terminal Co. v. Hinds et al., 141 
Me. 68, 39 A.2d 5 (1944) (a legislature has the authority, for the 
purposes of taxation, to use a valid definition by which real 
estate shall be assessed as personalty or that personalty shall be 
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taxed as realty). 

Legislatures in other states have included within the 
definition of “real estate” various articles or items annexed to 
real estate and have utilized a definition identical or 
substantially similar to the definition contained in L.B. 1; for 
example, see, Transcontinental Gas v. Bernards Tp., 111 N.J. 
507, 545 A.2d 746 (1988) (gas transmission pipelines taxed as 
real property); Pitre v. Louisiana Tax Com’n, 493 So. 2d 196 
(La. App. 1986) (pipelines as real property for tax purposes); 
Fischbach & Moore, Inc. v. State Bd., Etc., 117 Cal. App. 3d 
627, 172 Cal. Rptr. 923 (1981) (transmission lines and 
supporting structures properly classified as realty); Wilmington 
Suburb. Water Corp. v. Board of Assess., 316 A.2d 211 (Del. 
1973) (water pipelines as real property for taxation); Transco 
Corp. v. Prince William Co., 210 Va. 550, 172 S.E.2d 757 
(1970) (gas mains classified as real property for tax purposes); 
Bangor-Hydro Electric Company v. Johnson, 226 A.2d 371 
(Me. 1967) (lines of electric light and power companies defined 
and classified as real estate for tax purposes); People ex rel. 
Holmes Elec. v. Chambers, 1 Misc. 2d 990, 125 N.Y.S.2d 436 
(1953) (telegraph lines, wires, poles, and appurtenances defined 
as real property for tax purposes); Railroad Co. v. Jefferson 
County, 114 Kan. 156, 217 P. 315 (1923) (railroad structures); 
Buffalo Gas Co. v. Volz, 31 Misc. 160, 64 N.Y.S. 534 (1900) 
(tangible property of a gas corporation, consisting of mains and 
pipes, has no status which prevents the legislative option of 
defining the property as land, or as personalty, or classifying 
property anew); People, ex rel. v. Com’rs of Taxes of N. Y., 101 
N.Y. 322, 4. N.E. 127 (1886) (railroad structures as real estate); 
and Board of Directors v. Reconstruction Finance Corp., 170 
F.2d 430 (8th Cir. 1948) (pipelines defined as real property 
under Arkansas’ tax law). 

To maintain that only a court can define property for tax 
purposes, which is precisely the position of today’s majority in 
MAPCO’%s case, is undeniable hubris and a claim of unique 
definitional capacity which is neither warranted nor 
countenanced under the Constitution. 

Since the Legislature has the constitutional power to define 
types of property for taxation, the question is: Has the 
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Legislature, in its definition of “real estate” in L.B. 1, acted 
reasonably, that is, consistent with reality and not arbitrarily? A 
very real and substantial difference separates the items of 
property classified as “real estate” in L.B. 1, such as pipelines 
and telecommunications towers, from the property excluded 
from “real estate,” such as a center pivot irrigation system. 
That difference between the various items of property was 
described and pointed out in Natural Gas Pipeline v. State Bd. 
of Equal., 237 Neb. 357, 390-91, 466 N.W.2d 461, 481 (1991) 
(Shanahan, J., dissenting): 
When used on real estate, each of the items added in the 
expanded definition of “real estate” in § 77-103 (Reissue 
1990) is rendered immobile and becomes stationary as the 
result of some physical connection to the real estate. For 
instance, a pipeline is usually buried in the ground which it 
crosses, while structures such as electrical and 
telecommunications poles and towers are immobile when 
part of the structure is buried in the earth to support the 
remaining part above ground or when such items are 
securely fastened to buried foundations for additional 
support. 

. Irrigation systems used for agricultural and 
horticultural purposes may also consist of movable 
surface pipes as conduits for water sprayed from 
sprinklers attached to the pipes, thereby allowing mobility 
from one irrigation site to another. Therefore, mobility of 
a center pivot and other surface irrigation system 
distinguishes the foregoing property from those items 
which the Legislature has defined as “real estate” in L.B. 
1. 

Anyone who cannot distinguish between microwave towers 
and center pivot towers in an irrigation system has less than a 
working knowledge about center pivot irrigation systems. More 
than likely, a center pivot irrigation system qualifies as personal 
property under the common-law definition of “fixture” 
recognized in Northern Natural Gas Co. v. State Bd. of Equal., 
232 Neb. 806, 443 N.W.2d 249 (1989). In any event, someone 
out there had better tell creditors who repossessed and hauled 
away center pivot systems from debt-ridden irrigators that 
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those creditors have replevied real estate—quite a legal 
phenomenon to say the least. In the final analysis, this court’s 
conclusion that the Legislature acted arbitrarily in defining 
“real estate” for L.B. 1 lacks valid and rational premises. The 
vice of arbitrariness, which this court now levies at the 
Legislature in conjunction with the legislative definition of 
“real estate,” is the very vice infecting the majority’s 
conclusion, which is, at most, a result without a stated reason or 
rational foundation. 

Arbitrariness in the majority’s opinion is not so disturbing as 
is the inexorable destiny of property classifications and tax 
exemptions in Nebraska. The majority’s focal point is Neb. 
Const. art. VII, § 1, the “uniformity” clause, that is, “Taxes 
shall be levied by valuation uniformly and proportionately 
upon all tangible property... .” 

However, before consideration of the majority’s view on the 
“uniformity” clause, there is the majority’s misunderstanding 
of Casey’s Gen. Stores v. Nebraska Liq. Cont. Comm., 220 
Neb. 242, 369 N. W.2d 85 (1985), a misperception which must be 
set straight. In Casey’s, we observed that a statutory limitation 
on the number of liquor licenses was a legitimate state policy, 
namely, trade stability and temperance, and, therefore, a 
proper subject for legislation. However, as noted in Casey’s, 
subsequent legislation, which eliminated restrictions on many 
licensees, effectively expanded the number of licenses to such a 
level that any restriction on the number of licensees no longer 
served a valid governmental interest. See State ex rel. Spire v. 
Northwestern Bell Tel. Co., 233 Neb. 262, 445 N.W.2d 284 
(1989) (when a fundamental right or suspect classification is not 
involved in legislation, a legislative act is a valid exercise of a 
state’s police power, if the act is reasonably related to a 
legitimate governmental interest). To adhere to the view that 
classification of property and tax exemptions serve no 
legitimate governmental purpose, which was the basis for the 
conclusion in Casey’s, is so farfetched that comment is 
unnecessary beyond the expression that Casey’s is absolutely 
inapplicable to MAPCO’s case. 

Also, because the majority focuses on the “uniformity” 
clause, another part of the Nebraska Constitution is brought to 
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bear in MAPCO’s case, namely, Neb. Const. art. VIII, § 2, 
which provides in part: “The Legislature by general law may 
exempt property owned and used exclusively for educational, 
religious, [or] charitable... purposes ... .” Section 2 of article 
VIII further provides in part: “The Legislature may classify 
personal property in such manner as it sees fit, and may exempt 
any of such classes, or may exempt all personal property from 
taxation.” 

Considering the “uniformity” clause in § 1 of article VIII in 
relation to tax exemption authorization in § 2 of article VIII, 
the majority pounces on Stahmer vy. State, 192 Neb. 63, 218 
N.W.2d 893 (1974), in which this court held that after allowance 
for exemptions authorized by the Legislature pursuant to § 2 of 
article VIII, tangible property, which is subject to taxation, 
must be taxed uniformly in accordance with § 1 of article VIII. 
By ousting Stahmer from Nebraska’s interpretative decisions 
concerning tax classifications and exemptions in relation to the 
uniformity clause, this court today reaches the utopian view 
and constitutionally indefensible position that uniformity in 
taxation is equated with and, therefore, requires absolute 
equality, since tax classifications and exemptions undermine 
equal treatment of property in Nebraska’s tax structure. In the 
majority’s view, since absolute equality of treatment is essential 
to uniformity in taxation, all tangible property must be treated 
the same for tax purposes, that is, taxed equally or not taxed at 
all. Moreover, according to the majority, Nebraska’s structure 
of property taxation, which includes classifications and 
exemptions, cannot ‘withstand muster under federal law.” 
That is a preview of coming attractions to be shown by this 
court. 

None can realistically and justly contend that any within a 
valid class should be treated differently from the rest of the 
class. What, then, is the real meaning and effect of this court’s 
disdain for classifications of property, including the distinction 
between taxable and exempt tangible property? Carried to the 
logical and inevitable conclusion, judicial rejection of 
classification for tangible property means that residential 
property must be valued and taxed the same as commercial 
property; hence, a home must be valued the same as an 
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industrial tract or a railroad’s right-of-way. 

What is more frightening and disconcerting is the fact that 
the majority, without any litigant’s request or suggestion, has 
struck down and cut out the exemptions in Neb. Rev. Stat. 
§ 77-202(6) to (9) (Reissue 1990) and thereby abolished 4 of 
Nebraska’s 13 categories of tax exemptions for tangible 
property, action which the majority then characterizes as a 
“meaningful resolution to the problem presented” in 
MAPCO’s case. While those excisions from § 77-202 may be 
“meaningful,” by no stretch of the imagination is the majority’s 
action a “required or plausible resolution.” In a stroke of poetic 
justice, however, the majority has abolished the tax exemption 
for previously exempt business inventories of several appellants 
in these tax cases, and other businesses similarly situated, which 
have challenged the status of various tax exemptions in 
Nebraska’s personal property tax system. Defeat is snatched 
from the jaws of victory. 

Certainly, not many will lament the demise of tax exemptions 
for honeybees and fur-bearing animals, see § 77-202(9), which 
this court has struck down today. Although this court has taken 
the sting out of the bee exemption and skinned the furry animal 
exemption, one has to wonder what motivated the court to 
withhold a coup de grace to some of the other tax exemptions in 
§ 77-202. Constitutional principle or personal predilection? 
For instance, § 77-202(10) provides a tax exemption for 
personal property of companies which qualify under Neb. Rev. 
Stat. §§ 77-4101 et seq. (Reissue 1990), Nebraska’s 
Employment and Investment Growth Act, the much publicized 
L.B. 775 enacted in 1987. Yet, the exemption under 
§ 77-202(10) remains unscathed and intact. There is no logical 
and legal reason why exemptions under L.B. 775 are not 
constitutionally condemned and disallowed under the 
majority’s view and volunteered action abolishing other tax 
exemptions in § 77-202. 

According to the majority, the Legislature has thwarted “the 
levy of taxes ‘by valuation uniformly and proportionately upon 
all tangible property . . ” ” as a consequence of exemptions 
authorized by the Constitution. If exemptions pertaining to 
bees, fur-bearing animals, agricultural machinery, and business 
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inventories are judicially abolished, which is the feat 
accomplished by this court’s majority today, what about 
exemptions regarding household furnishings and personal 
effects, which are presently tax exempt under § 77-202(1)(d)? 
Obviously, judicial abolition of the tax exemption for 
household furnishings and personal effects would hit pretty 
close to almost everyone’s home, regardless of one’s occupation 
or station in life. However, for the time being and for some 
undisclosed reason, the majority has elected to spare the 
“household goods and personal effects” exemption from the 
gratuitous chain saw surgery performed on other exemptions in 
§ 77-202. In any event, the legacy of the majority’s view is 
inevitable taxation of household furnishings and personal 
effects. It is only a matter of time, if logic has any place in the 
tax decisions of this court. 

Then, there is the exemption for tangible property of 
educational, religious, and charitable organizations. In Indian 
Hills Comm. Ch. v. County Bd. of Equal., 226 Neb. 510, 412 
N.W.2d 459 (1987), we recognized that a constitutional 
provision for tax exemption of property owned by a religious 
organization is not a matter of right, automatically extended as 
a self-executing right under the Nebraska Constitution, but 
depends entirely on legislative grace in the form of exemptive 
legislation. However, in the majority’s view, again carried to its 
logical and inevitable conclusion, tax exemption for tangible 
property of a religious organization is anathema and subject to 
excommunication from the body of tax exemptions, since the 
majority dictates that exemptions destroy the absolute equality 
which is essential for acceptable uniformity in taxation of 
tangible property, both real and personal. The tax exemption 
dominoes begin to fall. Would anyone have the audacity to 
challenge the present tax exemption for tangible property of a 
charitable, educational, or religious organization? Who would 
dare challenge the tax exemption of a hospital operated for 
charitable purposes? A university owned by an organization 
other than the State of Nebraska? Tangible property used 
exclusively for a religious purpose, even a church, synagogue, 
or other place of worship? Sound highly improbable, perhaps 
impossible? As Al Jolson quipped, “You ain’t heard nothin’ 
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yet, folks.” 

All of which brings us back to the majority’s focal point, the 
uniformity clause in Neb. Const. art. VIII, § 1. So long as the 
majority’s view about classification and tax exemptions exist, 
the uniformity clause is irreconcilable with the constitutional 
authorization for tax classification and exemption from 
taxation. Eventually, the house of cards built on classifications 
and tax exemptions must collapse if the uniformity clause is to 
subsist and endure as viewed and desired by this court’s 
majority. Amendatory augmentation of the Constitution, 
adding clause after clause and provision upon provision, while 
leaving the uniformity clause, as presently construed by this 
court’s majority, at odds with tax classifications and 
exemptions, is quite likely no solution, but a pollyanna 
approach to a Nebraska crisis that will soon reach 
epoch-making proportions, if such level has not already been 
reached. If classifications related to taxation and exemptions 
are totally incompatible with the uniformity clause, something 
must give way. Since the uniformity clause, as construed by this 
court’s majority, and all classifications and exemptions, 
destined to be categorically rejected by the majority of this 
court, are absolute contradictions in Nebraska’s present tax 
structure, one of those aspects of Nebraska taxation, namely, 
the uniformity clause or classifications and exemptions, must 
cease so that some semblance of order is substituted for the 
current chaos. That decision is left to the people of Nebraska 
and their Legislature. 


RICHARD L. STAUFFER, PERSONAL REPRESENTATIVE OF THE 
ESTATE OF THERESA R. STAUFFER, DECEASED, APPELLANT, V. 
SCHOOL DISTRICT OF TECUMSEH, IN THE COUNTY OF JOHNSON, IN 
THE STATE OF NEBRASKA, APPELLEE. 

473 N.W.2d 392 


Filed July 12,1991. No. 88-1011. 


1. Political Subdivisions Tort Claims Act: Appeal and Error. The findings of the 
trial court in an action under the Political Subdivisions Tort Claims Act have the 
effect of jury findings and will not be disturbed on appeal unless clearly wrong. 

2. Trial: Evidence: Negligence: Juries. In a court’s determination of the question of 
whether the evidence is sufficient to submit the issues of negligence and 
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contributory negligence to the jury, a party is entitled to have all conflicts in the 
evidence resolved in his favor and the benefit of every reasonable inference that 
may be deduced from the evidence, and if reasonable minds might draw 
different conclusions from a set of facts thus resolved in favor of a party, the 
issues of negligence and contributory negligence are fora jury. ; 

3. Trial: Evidence: Juries. Where there is a reasonable dispute as to what the 
physical facts show, the conclusions to be drawn therefrom are for the jury. The 
credibility of witnesses and the weight to be given their testimony are solely for 
the consideration of the jury. 

4. Motor Vehicles: Highways: Right-of-Way: Negligence: Presumptions: Juries. 
When a motorist enters an intersection of two highways, he is obligated to look 
for approaching motor vehicles and to see those within that radius which denotes 
the limit of danger. If he fails to see a car which is favored over him under the 
rules of the road, he is guilty of contributory negligence sufficient to bar a 
recovery as a matter of law. If he fails to see an automobile not shown to be ina 
favored position, the presumption is that its driver will respect his right-of-way, 
and the question of his contributory negligence in proceeding to cross the 
intersectionis a jury question. 

5. Motor Vehicles: Highways: Right-of-Way: Negligence. The right-of-way which 

the driver of a vehicle is required to yield to the vehicle on the right is a qualified 

right-of-way. The driver on the right must exercise due care, may not proceed in 

disregard of the surrounding circumstances, and where necessary to avoid a 

collision may be required to yield the right-of-way. The fact that one may have 

the directional right-of-way does not permit him to proceed in utter disregard of 
traffic approaching from the left. 

B . A driver approaching an unprotected 
intersection where he knows and can readily observe that his view is obstructed 
must do so at such a speed as will afford him a reasonable opportunity to make 
effective observations for cars approaching on the intersecting road and give 
him a reasonable opportunity to properly react to the situation he then observes 
or could observe. 


Appeal from the District Court for Johnson County: 
RoBert T. FINN, Judge. Affirmed. 


T.J. Hallinan, of Cobb, Hallinan & Ehrlich, PC., for 
appellant. 


Donald R. Witt and Michael A. England, of Baylor, Evnen, 
Curtiss, Grimit & Witt, for appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


BOSLAUGH, J. 
This is an appeal in a wrongful death action brought under 
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the Nebraska Political Subdivisions Tort Claims Act, Neb. Rev. 
Stat. §§ 13-901 et seq. (Reissue 1987). 

The plaintiff and appellant herein, Richard L. Stauffer, the 
personal representative of the estate of Theresa R. Stauffer, 
deceased, brought this action against the School District of 
Tecumseh to recover for Theresa Stauffer’s death in an 
intersectional collision with the school district’s schoolbus. The 
collision occurred on September 25, 1986, at the intersection of 
two county roads about | mile north and 6 miles west of 
Tecumseh, Nebraska. The accident involved a pickup truck 
driven by Theresa Stauffer (hereinafter plaintiff’s decedent) 
from the north into the intersection in a southerly direction, 
and a schoolbus driven into the intersection by the defendant’s 
driver, Gary R. Peters, who was proceeding from the east to the 
west. 

The schoolbus was a typical schoolbus painted yellow, 9 feet 
6 inches tall and 22 feet 4 inches long. 

In his petition, the plaintiff alleged that the defendant’s 
schoolbus driver was negligent (1) in failing to maintain a 
proper lookout, (2) in failing to maintain reasonable control of 
the schoolbus, (3) in failing to yield the right-of-way, and (4) in 
driving at an excessive speed for the conditions, and that his 
negligence was the proximate cause of the wrongful death of the 
plaintiff’s decedent. In its answer, the defendant admitted the 
accident occurred but alleged that the plaintiff’s decedent was 
guilty of contributory negligence sufficient to bar any recovery 
because she (1) failed to maintain a proper lookout, (2) failed to 
yield the right-of-way to the defendant’s schoolbus, (3) 
operated the pickup at a rate of speed greater than was 
reasonable and prudent under the conditions, and (4) failed to 
have her pickup under reasonable control. 

At the conclusion of all the evidence the plaintiff moved fora 
directed verdict against the defendant, arguing that the 
defendant was negligent as a matter of law. Similarly, the 
defendant moved that the plaintiff’s petition be dismissed 
because the evidence showed as a matter of law the plaintiff’s 
decedent was contributorily negligent in a degree sufficient to 
bar any recovery. The trial court reserved ruling on these 
motions and eventually decided the case on its merits. 
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The trial court found that the defendant’s schoolbus driver, 
Peters, was negligent in his failure to keep a proper lookout, 
failure to yield right-of-way, and excessive speed for the 
conditions, and that such negligence was one of the proximate 
causes of the accident. The court further found that plaintiff’s 
decedent was contributorily negligent because of her failure to 
maintain a proper lookout and because she operated her pickup 
at an unreasonable rate of speed under the traffic conditions. 
The court concluded by holding that decedent’s contributory 
negligence, when compared with the negligence of the 
defendant’s driver, was more than slight and that the negligence 
of the defendant’s driver, when compared with that of the 
decedent, was less than gross, and awarded judgment to the 
defendant. 

Following the trial court’s decision, the plaintiff filed 
motions for new trial and for judgment notwithstanding the 
verdict. Both motions were overruled. The plaintiff has 
appealed from the judgment for the defendant and from the 
denial of his motions. 

The plaintiff’s assignments of error may be consolidated into 
one. The plaintiff contends the trial court erred in finding that 
the plaintiff’s decedent was guilty of contributory negligence 
sufficient to bar any recovery. This is essentially a finding of 
fact. The findings of the trial court in an action under the 
Political Subdivisions Tort Claims Act have the effect of jury 
findings and will not be disturbed on appeal unless clearly 
wrong. Kumar v. Douglas County, 234 Neb. 511, 452 N.W.2d 
21 (1990); Ohnstad v. Omaha Public Sch. Dist. No. 1,232 Neb. 
788, 442 N.W.2d 859 (1989); Zeller v. County of Howard, 227 
Neb. 667, 419 N.W.2d 654 (1988). Under this standard, we 
review the record and consider the evidence in the light most 
favorable to the defendant in order to determine whether the 
trial court was clearly wrong inits findings. 

In this case there is no presumption that the plaintiff’s 
decedent was exercising due care. Such a presumption obtains 
only when there is no substantial evidence as to care or want of 
care on the part of the deceased. When there is such evidence, 
the presumption has no place in the case. Bush v. James, 152 
Neb. 189, 40 N. W.2d 667 (1950). 
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The presumption of due care arising out of the natural 
instinct of self-preservation is not evidence but a mere rule 
of law and obtains only in the absence of direct or 
circumstantial evidence one way or the other on the 
subject. When such evidence is produced, the 
presumption disappears and may no longer be considered. 
Anderson v. Nincehelser, 153 Neb. 329, 44 N.W.2d 518. 
Omaha Nat. Bank vy. Omaha P. P. Dist., 186 Neb. 6, 10-11, 180 
N.W.2d 229, 232 (1970). 

The record shows that the accident took place on September 
25, 1986, about 1 mile north and 6 miles west of Tecumseh, at 
the intersection of two open and uncontrolled gravel roads. The 
collision occurred at about 7:15 a.m. on a clear, dry day. The 
plaintiff’s decedent’s vehicle, a 1983 Chevrolet S-10 pickup, was 
traveling in a southerly direction on a _ north-south 
minimum-maintenance road. The defendant’s vehicle, a 1968 
Chevrolet 36-passenger schoolbus, which was being driven by 
Peters, was westbound on an east-west gravel road with its 
headlights lighted. Both parties were familiar with the 
intersection. 

The defendant’s schoolbus driver, Peters, testified that on the 
east-west road about a quarter of a mile east of the intersection 
there is a small, gradual incline leading up to the intersection. 
Peters testified that he had accelerated slowly as he approached 
the intersection because of this hill and that his bus was 
traveling about 40 miles per hour as it entered the intersection. 
Peters saw the decedent’s vehicle a “[s]plit second” before the 
collision. At that time his bus was at the fence line east of the 
intersection. He testified that the decedent’s vehicle was near 
the fence line north of the intersection when he first saw it. The 
vehicles collided near the center of the intersection. The front of 
the defendant’s schoolbus struck the pickup at the driver’s door 
or shortly behind it. 

Photographs taken by Keith Rodaway, a Nebraska state 
patrolman, on the day of the accident and received in evidence, 
show scattered trees and bushes to the north and east of the 
intersection. The patrolman testified that there were two 
possible locations where the bus would be “completely hidden” 
as it approached the intersection, and on his official report 
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stated that the “major reason for not seeing danger was trees 
for both vehicles.” 

The photographs themselves indicate, however, that it is very 
doubtful the trees and bushes were sufficient to obscure the bus 
as it approached the intersection. In fact, although the plaintiff 
testified that there were “some good sized trees and brush,” he 
had stated in a deposition, “I think I did look to the left to see 
whether or not, you know, you’d be able to see a big yellow 
school bus coming and, in my opinion, there was no way of 
missing it.” 

After impact, the pickup spun a full 180° in a 
counterclockwise direction, with its rear end rotating toward 
the west. The pickup spun and ended up facing north in the 
right-hand ditch, southwest of the intersection. The force 
generated from the collision caused the schoolbus to also spin 
180° counterclockwise. When the wheels on the right side of the 
bus struck a ridge of dirt along the south side of the east-west 
road, a bolt in the steering mechanism of the right front wheel 
snapped and the bus fell over on its side. The bus came to rest 
lying on its right side, facing east just west of the intersection. 

Trooper Rodaway, who investigated the accident, testified 
that there were no skid marks or evidence of evasive action to 
indicate that either driver had made an attempt to stop or 
swerve. The patrolman testified that when he arrived, some 2 
hours after the accident occurred, he found the decedent’s 
vehicle in third gear. The plaintiff argues that this evidence 
suggests that the decedent attempted to slow down. 

Peters testified that he went to the decedent’s vehicle 
immediately after the collision and found that the gearshift 
lever was “down” and that the vehicle was in “road gear.” The 
gearshift lever may have been moved later into third gear 
position to facilitate the removal of the decedent’s body from 
the passenger’s side of the vehicle. 

Peters testified that when he first observed the decedent’s 
vehicle, it was just north of the east-west fence line north of the 
intersection. He further testified that at that time, his bus was 
about even with the north-south fence line east of the 
intersection. Peters then testified that he had measured the 
distance from a cornerpost where the two fence lines intersect to 
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the road edges and that the distance from the cornerpost to the 
east edge of the north-south road was 23 feet 8 inches and the 
distance from the cornerpost to the north edge of the east-west 
road was 26 feet. This evidence suggests that the plaintiff’s 
decedent was traveling at a rate of speed approximately the 
same as that of the defendant’s driver just before the impact. 

Although the plaintiff’s decedent approached the inter- 
section from the right, 

[a] car approaching an intersection is not in a favored 
position and entitled to proceed regardless of the 
circumstances merely because [it] is on the right of the 
other car.... 

... [A] driver approaching an unprotected intersection 
where he knows and can readily observe that his view is 
obstructed must do so at such a speed as will afford him a 
reasonable opportunity to make effective observations for 
cars approaching on the intersecting road and give him a 
reasonable opportunity to properly react to the situation 
he then observes or could observe, and where his view is 
completely obstructed and his speed is such that he has 
given himself no opportunity at all to observe and react 
appropriately he may, where the facts are undisputed, be 
found negligent as a matter of law. 

Hodgson v. Gladem, 187 Neb. 736, 742-43, 193 N.W.2d 779, 
783 (1972). Accord, Crink v. Northern Nat. Gas Co., 200 Neb. 
460, 263 N.W.2d 857 (1978); Schenk v. Yosten, 229 Neb. 691, 
428 N.W.2d 510 (1988). 

The right-of-way granted by the statute is relative and the 
duty of avoiding collisions at uncontrolled intersections rests 
upon both drivers. 

Although the plaintiff’s decedent’s view to the left was 
partially obstructed as she approached the intersection, she 
nevertheless proceeded into the intersection at a speed which 
the trial court could find was unreasonable. Under the holding 
in Hodgson, supra, it was the decedent’s duty, her directional 
right-of-way notwithstanding, as well as that of the defendant’s 
busdriver, to “approach the intersection at such speed that each 
may effectively exercise an option on how to proceed as may be 
indicated by circumstances when they reach a point where they 
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can see.” Hodgson, supra at 740, 193 N.W.2d at 782. The 
plaintiff’s decedent’s failure to do so amounted to contributory 
negligence in a degree sufficient to bar recovery. See Hodgson; 
supra. See, also, Schenk v. Yosten, supra; Zeller vy. County of 
Howard, 227 Neb. 667, 419 N.W.2d 654 (1988). 

Pearson vy. Richard, 201 Neb. 621, 271 N.W.2d 326 (1978), 
involved a factual situation very similar to that in this case. The 
Pearson case arose out of a collision at an uncontrolled 
intersection of county roads. An automobile driven by the 
plaintiff’s decedent approached the intersection from the 
north. A milk truck driven by the defendant approached the 
intersection from the east. The trial court submitted the issues 
of the plaintiff’s decedent’s contributory negligence in failing to 
keep a proper lookout and maintain reasonable control of her 
vehicle to the jury, which returned a verdict for the defendant. 
On appeal the judgment was affirmed. 

In the Pearson case the point of impact was near the center of 
the intersection. After the impact the vehicles veered to the 
southwest into a field on the southwest corner of the 
intersection. At the time of the accident the milk truck was 
traveling at 40 to 45 miles per hour. No skid marks from either 
vehicle were found. 

In the Pearson case we said at 627, 271 N.W.2d at 329-30: 

[I]n determining the question of whether the evidence is 
sufficient to submit the issues of negligence and 
contributory negligence to the jury, a party is entitled to 
have all conflicts in the evidence resolved in his favor and 
the benefit of every reasonable inference that may be 
deduced from the evidence, and if reasonable minds might 
draw different conclusions from a set of facts thus 
resolved in favor of a party, the issues of negligence and 
contributory negligence are for a jury. Costanzo v. Trustin 
Manuf. Corp., 176 Neb. 136, 125 N.W.2d 556 (1963); 
Flanagin v. DePriest, 182 Neb. 776, 157 N.W.2d 389 
(1968). Negligence is a question of fact and may be proven 
by circumstantial evidence and physical facts... . Where 
there is a reasonable dispute as to what the physical facts 
show, the conclusions to be drawn therefrom are for the 
jury. The credibility of witnesses and the weight to be given 
their testimony are solely for the consideration of the jury. 
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Price v. King, 161 Neb. 123, 72 N.W.2d 603 (1955). 

In the Pearson case we further stated at 629, 271 N.W.2d at 
330: 

While it is questionable whether, in the instant case, the 
circumstantial evidence and physical facts were sufficient 
to warrant a finding by the court as a matter of law that 
the decedent was guilty of contributory negligence more 
than slight, we need not reach that issue for the reason that 
we conclude that in any event the evidence was sufficient 
to warrant the submission of the issue of decedent’s 
contributory negligence to the jury, which was done, and 
the jury has decided the issue by its verdict. The law is well 
established in this state that when a motorist enters an 
intersection of two highways he is obligated to look for 
approaching motor vehicles and to see those within that 
radius which denotes the limit of danger. If he fails to seea 
car which is favored over him under the rules of the road, 
he is guilty of contributory negligence sufficient to bar a 
recovery as a matter of law. If he fails to see an automobile 
not shown to be in a favored position the presumption is 
that its driver will respect his right-of-way and the 
question of his contributory negligence in proceeding to 
cross the intersection is a jury question. _ 

The plaintiff contends that the trial court erroneously 
admitted the testimony of the defendant’s driver concerning the 
position of the decedent’s vehicle. Peters testified that he saw 
the decedent’s vehicle a “[s]plit second” before the collision and 
testified as to the respective positions of the vehicles relative to 
the fence lines running east-west and north-south at the 
intersection. This testimony was rationally based upon his 
perceptions and, as such, was admissible. See Neb. Rev. Stat. 
§ 27-701 (Reissue 1989). The defendant’s driver testified that he 
had firsthand knowledge of the positions of the decedent’s 
vehicle and his bus a “[s]plit second” before impact. 
Furthermore, he personally revisited the accident site, observed 
that conditions appeared the same as they had on the date of the 
accident, and then personally took measurements from the 
cornerpost to the respective road edges. The trial court did not 
abuse its discretion by admitting evidence which was rationally 
based upon the perceptions of the defendant’s driver. 
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In any event, this was a trial to the court, and it is presumed 
that the trial court, in reaching its decision, disregarded any 
evidence which was inadmissible. See, Suess v. Lee Sapp 
Leasing, 229 Neb. 755, 428 N.W.2d 899 (1988); Jeffres v. 
Countryside Homes, 220 Neb. 26, 367 N.W.2d 728 (1985); Abel 
v. Southwest Cas. Ins. Co., 182 Neb. 605, 156 N.W.2d 166 
(1968). 

The plaintiff also contends that apart from Peters’ 
testimony, there was no evidence to establish that the decedent 
was driving at an unreasonable rate of speed. The 
circumstantial evidence concerning the positions of and the 
damage to the vehicles following the collision was some 
evidence as to the speed of the pickup when the vehicles 
collided. The positions of the vehicles at the time of impact is 
shown by the marks made by two “tow hooks” located on the 
bus’ front bumper when they creased the pickup’s left side door. 
The tow hooks, which were bent to the left, or south, by the 
force of the collision, are some indication of the pulling effect 
the motion of the pickup had upon the bus. It was a matter for 
the trier of fact to draw the inferences and conclusions from the 
evidence. Based on the foregoing evidence, when considered in 
the light most favorable to the defendant, the trial court could 
find that the plaintiff’s decedent was traveling at an 
unreasonable rate of speed under the conditions and that the 
plaintiff’s decedent was guilty of contributory negligence 
sufficient to bar any recovery. 

The judgment of the trial court is affirmed. 

AFFIRMED. 

SHANAHAN, J., dissenting. 

Saying that the fatal intersection was “partially obstructed” 
does not make it so, especially since the quoted characterization 
is only the majority’s conclusion and not a reflection of 
evidence in the Stauffer case. A verbal characterization of the 
intersection cannot displace visual truth. Consequently, 
attempted description is no substitute for actual depiction. 
While the majority offers that “it is very doubtful the trees and 
bushes were sufficient to obscure the bus as it approached the 
intersection,” photographic evidence removes all semblance of 
doubt whatsoever. Since “[o]ne picture is worth more than a 
thousand words,” here is at least a thousand words: 
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The preceding photograph shows Theresa Stauffer’s view to 
her left, looking southeast, as she drove her pickup south 
toward the intersection. At the extreme left of the photograph, 
a tree at the east-west fence line marks the bottom of a hill 
several hundred feet east of the intersection which Theresa 
Stauffer was approaching in her pickup. At that time, Peters 
was driving the bright-yellow 36-passenger schoolbus, which 
was 22 feet 4 inches long and 9 feet 6 inches high, down the 
westward-sloping hill at 30 to 35 miles per hour. One can readily 
discern that a schoolbus is not only painted yellow to be easily 
seen, but is designed so that the busdriver has a panoramic view 
for safe operation of the vehicle. In the driver’s seat of the bus 
and while looking from right to left and vice versa, Peters had 
an elevated vantage point 8 feet above the ground as the 
westbound bus began accelerating to 40 miles per hour on the 
road behind the volunteer and intermittent scrub depicted in the 
photograph. The light-blue Stauffer pickup was 17 feet long 
and had a “camper” located in the pickup’s bed just behind the 
cab, which was approximately 5!/2 feet from its top to ground 
level. Accompanying Theresa Stauffer in the family pickup was 
the Stauffers’ 7-month-old son, Adam, and both were secured 
with seatbelts. Adam survived the collision. 

As shown in the photograph, no tree is large enough or dense 
enough to completely conceal the bus. Thus, nothing 
obstructed Theresa Stauffer’s total view of the big yellow bus as 
it traveled the distances between or behind the trees or shrubs. 
To paraphrase a well-known expression, while a tree might have 
concealed some of the bus some of the time, no tree concealed 
all the bus at any time. Also, Peters, recounting his panoramic 
view of the intersection, never mentioned that any obstruction 
was a factor for him regarding the collision. Rather, as Peters 
described the collision to Trooper Rodaway, Peters “[d]idn’t see 
[Stauffers’] pickup till [the] crash, and didn’t have time to 
brake.” Peters testified that he failed to see the Stauffer vehicle 
until the very “[s]plit second” before the bus struck the Stauffer 
vehicle at the juncture of the pickup’s cab and bed. 

Both Theresa Stauffer and Peters were acquainted with the 
intersection. The only direct evidence of vehicular velocity 
pertains to the schoolbus, namely, 40 miles per hour at impact. 
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Neither the Stauffer pickup nor the schoolbus left marks on the 
road surface to indicate braking or evasive action. 

In that factual setting, the district court concluded that 
Theresa Stauffer “was contributorily negligent, sufficient to 
bar recovery because of her failure to maintain a proper 
lookout and because she operated her automobile at an 
unreasonable rate of speed under the traffic conditions then 
existing,” negligence which “when compared with that of 
{defendant school district] was more than slight and the 
negligence of the defendant, when compared with that of the 
decedent, was less than gross.” The exact nature of the 
deficiency in Theresa Stauffer’s “lookout” is undisclosed. 
However, in a further factfinding step, the majority concludes 
that Theresa Stauffer’s view “to the left was partially 
obstructed as she approached the intersection . . . at a speed 
which the trial court could find was unreasonable’; hence, 
according to the majority, a partially obstructed view of the 
intersection rendered the pickup’s velocity, whatever that 
velocity may have been, “unreasonable.” 

“Negligence is never presumed, and cannot be inferred from 
the mere fact that an accident happened.” Bixby v. Ayers, 139 
Neb. 652, 662, 298 N.W. 533, 539 (1941). Accord Howell v. 
Robinson fron & Metal Co., 173 Neb. 445, 113 N.W.2d 584 
(1962). Also, contributory negligence is an affirmative defense, 
and the defendant has the burden to prove contributory 
negligence. See, Jensen v. Archbishop Bergan Mercy Hosp., 
236 Neb. 1, 459 N.W.2d 178 (1990); Lynn v. Metropolitan 
Utilities Dist.,225 Neb. 121, 403 N.W.2d 335 (1987). 

The preceding expressions of Nebraska law bring us to a rule 
which this court has frequently expressed over several years: A 
decedent is presumed to have exercised reasonable care for the 
decedent’s own safety, a rule which is based on the instinct of 
self-preservation and the natural inclination to avoid personal 
harm. See, Pearson v. Richard, 201 Neb. 621, 271 N.W.2d 326 
(1978); Sheets v. Davenport, 181 Neb. 621, 150 N.W.2d 224 
(1967); Wolstenholm v. Kaliff, 176 Neb. 358, 126 N.W.2d 178 
(1964). The foregoing “presumption” is, perhaps, nothing 
more than a combination of procedural rules pertaining to 
production of evidence: To recover in a negligence action, a 
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plaintiff must prove the defendant’s negligence, but a recovery 
may be barred by the plaintiff’s contributory negligence proved 
by the defendant. In the Stauffer case, however, the evidence 
clearly establishes negligence on the part of Peters, the school 
district’s driver, but fails to establish any negligence of Theresa 
Stauffer. 

As an additional rule, one of the “Nebraska Rules of the 
Road,” Neb. Rev. Stat. § 39-635(1) (Reissue 1988), provides: 
“When two vehicles approach or enter an intersection from 
different roadways at approximately the same time, the driver 
of the vehicle on the left shall yield the right-of-way to the 
vehicle on the right.” In Reese v. Mayer, 198 Neb. 499, 502, 253 
N.W.2d 317, 319 (1977), this court construed § 39-635(1) and 
stated: 

When two vehicles approach an intersection at 
approximately the same time, the vehicle on the right has 
the right to proceed in a lawful manner in preference to the 
vehicle on the left. In other words, the vehicle on the right 
has the right to the immediate use of the intersection, and 
it is this use of the roadway that the vehicle on the left is 
required to yield to the vehicle on the right. 

It should be noted that the right-of-way which the 
vehicle on the left is required to yield to the vehicle on the 
right is a qualified right-of-way. The driver on the right 
must exercise due care, may not proceed in disregard of 
the surrounding circumstances, and where necessary to 
avoid a collision may be required to yield the right-of-way. 

(Emphasis omitted.) 

In Wolstenholm v. Kaliff, supra at 363-64, 126 N.W.2d at 
182, an action for wrongful death caused by an intersection 
accident in which the decedent had the directional right-of-way, 
this court, affirming a plaintiff’s verdict, stated: 

The evidence herein is undisputed. Janet A. Kaliff did not 
see the vehicle being driven by the deceased. No evidence 
was adduced which would impose any duty on the 
deceased to raise a question as to the right to proceed. The 
vehicle of the deceased did have the directional 
right-of-way, and, in the absence of evidence to the 
contrary, deceased was presumed to be exercising due 
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regard for her own safety and the safety of others. 
{Citations omitted.] Deceased also had the right to assume 
that the driver of any other vehicle approaching the 
intersection in an unfavored position would take the steps 
necessary to permit her to clear the intersection. 

To sustain appellants’ contention that the deceased was 
guilty of contributory negligence, we must assume 
contributory negligence merely because a collision 
occurred. This we cannot do. Negligence is never 
presumed, and it cannot be inferred from the mere fact 
that an accident happened. [Citation omitted.] Negligence 
must be proved by direct evidence, or by facts from which 
negligence can reasonably be inferred. In the absence of 
such proof, negligence will not be presumed. 

Remarkably similar to the Stauffer case is the situation 
considered in Price v. King, 161 Neb. 123, 72 N.W.2d 603 
(1955), which was also a wrongful death action on account of a 
fatal intersection accident in which the plaintiff’s decedent, 
Nellie Price, in the operation of her automobile had the 
directional right-of-way over a truck owned by Orville Conn 
and driven by Harry King. Nellie Price was driving her car 
north on a gravel county road. At the same time, King was 
driving the truck eastbound at 35 miles per hour on a county 
road which eventually intersected the road on which Nellie 
Price was driving. King never slowed the truck’s speed as he 
approached the intersection and did not apply the truck’s 
brakes before impact. The truck struck Price’s automobile on 
the east side of the intersection’s north-south centerline. After 
the accident, physical facts were inconclusive. King gave 
contradictory versions concerning his observation, or lack of 
observation, with respect to the Price automobile before the 
collision. In an extrajudicial version expressed shortly after the 
collision, King admitted that “he did not see [Price] until he hit 
her.” 161 Neb. at 125, 72 N.W.2d at 605. In another version, 
expressed at trial, King testified that he saw the Price auto 
approaching the intersection and assumed that he had time to 
pass safely through the intersection. King and Conn appealed 
from an adverse verdict. In affirming the plaintiff’s verdict, this 
court rejected the King-Conn contention that contributory 
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negligence precluded recovery in Price’s case and stated: 

The defendants contend primarily that the evidence 
shows Nellie Price was guilty of negligence more than 
slight as a matter of law when compared with the 
negligence of the defendants. The only negligence shown 
on the part of Nellie Price was that she was driving fast. 
There is no evidence that she was violating any speed limit 
fixed by statute. Whether she was negligent in failing to 
keep a proper lookout, or in failing to yield the 
right-of-way, is dependent upon the facts proved... . The 
presumption is that she used due care. There is a natural 
presumption that everyone will act with due care. The 
mere fact that an accident happens does not prove 
contributory negligence. Negligence must be proved by 
direct evidence or by facts from which such negligence can 
be reasonably inferred. In the absence of such proof, 
negligence cannot be presumed. .. . It cannot be said that 
Nellie Price was guilty of negligence which would as a 
matter of law preclude a recovery. From the record before 
us, she could well have assumed that her right-of-way was 
going to be respected by the driver of the truck. 

161 Neb. at 128-29, 72 N.W.2d at 607. 

Therefore, in any analysis of Theresa Stauffer’s operation of 
the pickup, there is a “presumption” that she was operating her 
vehicle with due care. Consequently, the defendant school 
district had the burden to prove Theresa Stauffer’s contributory 
negligence based on established facts. Applying the preceding 
to the Stauffer case, Peters, from his elevated vantage point 
inside the bus, glanced at the southbound approach to the 
intersection for which the Stauffer pickup had the directional 
right-of-way. Notwithstanding the majority’s characterization 
that a southbound driver’s view of the intersection was 
“partially obstructed,” the photographic evidence emphat- 
ically and totally dispels the mistaken notion that the 
entire schoolbus was hidden at any time from Theresa 
Stauffer’s view. Hence, there is no evidence which can 
legitimately serve as a basis for the conclusion that Theresa 
Stauffer was prevented from seeing the westbound schoolbus as 
it approached the intersection. 
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In the absence of evidence that Theresa Stauffer was 
prevented from seeing the bus, this court must operate on the 
premises that she exercised due care and saw the westbound 
bus, which was visible during its approach to the intersection. 
Theresa Stauffer then had every reason to believe that Peters 
saw her vehicle approaching the intersection and that Peters 
would yield the directional right-of-way. See, Steinauer v. Sarpy 
County, 217 Neb. 830, 353 N.W.2d 715 (1984) (driver had right 
to assume that a nonfavored driver would respect the 
directional right-of-way); Price v. King, supra (driver had a 
right to assume that a nonfavored driver would respect 
directional right-of-way). “[W]e are not prepared to say that 
the driver of a motor vehicle must slow down at every 
intersection in anticipation that the driver of the vehicle on the 
nonfavored street is about to commit a negligent act.” Steinauer 
v. Sarpy County, supra at 840, 353 N.W.2d at 722. 

Hence, the photographic evidence blows away the arboreal 
smokescreen. With elimination of the trees as an obstruction to 
Theresa Stauffer’s view, as readily acknowledged in the 
majority’s statement “it is very doubtful the trees and bushes 
were sufficient to obscure the bus as it approached the 
intersection,” the bogus issue of lookout falls out. Undaunted 
at the evaporation of the lookout issue, the majority rushes to 
the pickup’s “speed” as a basis to defeat Stauffer’s recovery. 
However, there is no direct evidence concerning velocity of the 
Stauffer pickup. But “{w]hen there’s a will there’s a way.” The 
majority settles on the bus’ bent tow hooks and comes to rest at 
the postaccident position of the two vehicles. Given that the 
rapidly moving juggernaut of a bus drilled the southbound 
Stauffer pickup at a point behind the pickup’s left front or 
driver’s door, the bus’ kinetic energy was transformed into a 
counterclockwise reactive movement by the Stauffer pickup as 
the fast-moving and much larger bus tended to come to rest 
after impact. Thus, the postimpact evidence is so utterly 
indecisive regarding vehicular velocity that the only reasonable 
conclusion is absolute inconclusiveness of the physical facts on 
the question of speed. At that point, without the boot of 
negligence by Theresa Stauffer, the majority pulls itself up by its 
bootstraps in a factually unsupported conclusion: Theresa 
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Stauffer was driving her pickup at an unreasonable rate of 
speed sufficient to bar recovery. Quite to the contrary, the 
evidence fails to support the majority’s conclusion and the 
district court’s findings. 

Moreover, in pertinent part, Neb. Rev. Stat. § 25-21,185 
(Reissue 1989) states: 

In all actions brought to recover damages for injuries to 
a person . . . caused by the negligence . . . of another, the 
fact that the plaintiff may have been guilty of contributory 
negligence shall not bar a recovery when the contributory 
negligence of the plaintiff was slight and the negligence. . . 
of the defendant was gross in comparison, but the 
contributory negligence of the plaintiff shall be 
considered by the [fact finder] in the mitigation of 
damages in proportion to the amount of contributory 
negligence attributable to the plaintiff .... 

Through a process of evaluation and reevaluation involving 
various calculations for operation of her vehicle, Theresa 
Stauffer decided that, at her pickup’s present velocity, she could 
enter and pass safely through the intersection, that is, if Peters 
would honor the statutory directional right-of-way. Even if 
Theresa Stauffer, at the edge of the intersection, made a 
last-second decision against abandoning her right-of-way, or if, 
just before entry into the intersection, her failure to brake, 
accelerate, or veer might be characterized as negligence, such 
conduct would be, at the utmost, negligence not more than 
slight when compared with Peters’ virtually reckless driving, 
which was grossly negligent in light of the comparative 
operation of the colliding vehicles. If there were any negligence 
on the part of Theresa Stauffer, her negligence is not considered 
in the abstract and evaluated by reference to a hypothetical, 
fictional, or mythical person, namely, the reasonably or 
ordinarily prudent person. Rather, Theresa Stauffer’s 
negligence, if any, must be analyzed in concrete actuality: her 
negligence compared with Peters’ negligence. After such 
comparison, the conclusion reached by the trial court and this 
court, “plaintiff’s decedent was guilty of contributory 
negligence sufficient to bar any recovery,” is unrealistic and 
unsustainable under the evidence and applicable Nebraska 
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precedential decisions. 

Consequently, the Stauffer case does not turn on a question 
of fact, but, rather, on the question whether there is fact, a 
factual basis for the conclusion reached by the district court. 
Neither creating facts nor arriving at a conclusion without a 
factual foundation has a legitimate place in the process of 
factfinding appropriate in a trial, much less in an appellate 
review. Consequently, the district court was clearly erroneous in 
its conclusions that Theresa Stauffer failed to maintain a proper 
lookout and exceeded a reasonable rate of speed under the 
circumstances. If “comparative negligence” has any meaning in 
Nebraska, nothing in Theresa Stauffer’s conduct precludes a 
recovery on account of the school district’s unquestionably 
gross negligence. Since there was ample evidence on the 
wrongful death damages sustained by Theresa Stauffer’s next 
of kin, the district court’s judgment should have been reversed 
and this cause remanded for a determination of damages. 

Not too long ago, in Koncaba v. Scotts Bluff County, 237 
Neb. 37, 464 N.W.2d 764 (1991), this court set aside a plaintiff’s 
recovery when there was evidence supporting the trial court’s 
judgment under the Political Subdivisions Tort Claims Act. It 
seems only logical and fair that this court set aside a judgment 
for a political subdivision when there is no supportive evidence; 
hence, the district court’s judgment should have been reversed 
in the Stauffer case. 

WHITE, J., joins in this dissent. 


MICHAEL CLOBES, APPELLANT, V. NEBRASKA BOXED BEEFETAL., 
APPELLEES. 
472 N.W.24 893 


Filed July 12,1991. No. 90-417. 


1. Workers’ Compensation: Appeal and Error. Findings of fact by the Nebraska 
Workers’ Compensation Court after rehearing have the same force and effect as 
a jury verdict in a civil case and will not be set aside on appeal unless clearly 
wrong. 
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2. Workers’ Compensation: Proof. An enhanced degree of proof, establishing a 
cause-and-effect relationship between a work-related injury and consequent 
disability, is not among a claimant’s burdens for obtaining an award under the 
Nebraska Workers’ Compensation Act. 

Appeal from the Nebraska Workers’ Compensation Court. 
Reversed and remanded with directions. 


Scott M. Kirshenbaum for appellant. 


Joseph E. Andres, of Naviaux, Kinney, Andres & Titus, for 
appellee Nebraska Boxed Beef. 


HASTINGS, C.J., WHITE, CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ., and COLWELL, D.J., Retired. 


GRANT, J. 

Plaintiff, Michael Clobes, appeals from an order by a 
three-judge panel of the Workers’ Compensation Court on 
rehearing. The order dismissed his claim for workers’ 
compensation based on a tear in his aorta. He had originally 
been awarded compensation by a single judge of that court. We 
reverse and remand, 

Plaintiff was employed by defendant-appellee Nebraska 
Boxed Beef from October 11 to November 3, 1988. During this 
period, he worked approximately 14!/2 days as a bull saw 
operator trainee. The bull saw operator position is a two-person 
operation which consists of one employee guiding a 150- to 
250-pound hindquarter of beef from an overhead track onto a 
dumping table, and then another employee pushing the 
hindquarter through a powersaw and onto a conveyor belt. The 
two employees would trade positions about every half hour. 
Approximately 300 to 400 hindquarters per hour could be 
processed in this manner. 

It is unclear exactly how much heavy labor was required of 
plaintiff as a trainee. There was testimony that when plaintiff 
was being trained, a third party helped with the operation of the 
bull saw. The third party did much of plaintiff’s work. 

On the same day that plaintiff began work at Nebraska 
Boxed Beef’s plant, he also began a second job vacuuming car 
interiors at Stacy’s Wash & Shine. Both businesses are located in 
Omaha. Plaintiff worked 16.5 total hours at the carwash during 
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the 4 weeks prior to his hospitalization. The record indicates 
that plaintiff had previously held a number of other jobs 
involving manual labor. 

Plaintiff was 28 years old at the time of his hospitalization 
and had a known heart murmur. Plaintiff suffered from a 
congenital condition known as Marfan’s syndrome, although 
this was not diagnosed until after plaintiff left his work at 
Nebraska Boxed Beef. Marfan’s syndrome affects the 
connective tissues of the body and frequently manifests itself as 
a defect in the aortic valve of the heart. Plaintiff had an 
insufficiency in an aortic valve which allowed blood to leak 
back into his left ventricle, causing the ventricle to become 
enlarged. 

Plaintiff testified that he began to experience shortness of 
breath and chest tightness soon after beginning work at 
Nebraska Boxed Beef’s plant. He worked, without reporting 
any pain or discomfort, on October 11, 12, 13, 14, 17, 18, 19, 
and 20. Defendant’s plant was closed on Friday, October 21. 
Plaintiff testified that because he had difficulty breathing 
Sunday night, on Monday, October 24, he went to his 
hometown of Humboldt to see his family doctor, Dr. Stephen 
Stripe. Before this trip to the doctor, plaintiff had last worked 
for Nebraska Boxed Beef on Thursday the 20th and had last 
worked at the carwash on Friday, October 21. Although Dr. 
Stripe ordered a chest x ray and noted that the heart had 
increased in size, he found that plaintiff was in no immediate 
danger and allowed him to return to work at both jobs. Dr. 
Stripe set up an appointment for him for the following Monday, 
October 31, with Dr. James Morgan, an Omaha cardiologist. 

On October 31, after having worked on October 26, 27, and 
28 the previous week, plaintiff saw Dr. Morgan. An 
echocardiogram was ordered. The echocardiogram revealed 
the presence of the aortic insufficiency and the enlarged heart. 
Plaintiff returned to work on the day of the examination and 
worked on November | and 2. : 

Plaintiff testified that he continued to experience problems 
breathing during those 3 days at work. On Thursday, November 
3, plaintiff left work early and telephoned Dr. Morgan. 

Liz Cramer, defendant Nebraska Boxed Beef’s personnel 
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manager, testified that plaintiff came in the following day, 
Friday, November 4, and requested that she help him fill out a 
first report of injury for workers’ compensation. She testified 
plaintiff said that he had a degenerative heart valve and that his 
doctor had told him it was work related. The company’s work 
records show that plaintiff was absent on November 4. 
Plaintiff’s last day of work for Nebraska Boxed Beef was 
November 3, when he left work early. 

Work records from the carwash show that plaintiff worked 
from 12:40 p.m. to 1:05 p.m. on Friday, November 4, 
vacuuming car interiors. Plaintiff’s girl friend was a regular 
employee at Stacy’s. The manager at Stacy’s testified that 
plaintiff was allowed to work at the carwash almost anytime 
that he wanted to fill in some time. Plaintiff had no regular 
schedule at the carwash. 

Plaintiff testified that later that afternoon he returned to 
Humboldt. He told his mother that he was having difficulty 
breathing. He saw Dr. Stripe later that evening and was 
admitted to Community Memorial Hospital in Humboldt. Test 
results showed that plaintiff was suffering from congestive 
heart failure. After spending the weekend at the hospital in 
Humboldt, he returned to Omaha, where Dr. Morgan admitted 
him to Methodist Hospital for a heart catheterization. The 
catheterization was performed on Monday, November 7. It 
showed the aortic insufficiency, marked left ventricle failure, 
and an aneurysm of the ascending aorta. The catheterization 
also showed a dissection, or tear, in the aorta. On Thursday, 
November 10, surgery was performed to correct the aortic 
insufficiency, or leaky heart valve. During the operation, 
plaintiff’s aortic valve and the ascending portion of his aorta 
were replaced. This operation corrected the aortic dissection. 
On December 9, plaintiff returned to work at the carwash. He 
never worked again at Nebraska Boxed Beef’s plant. 

Dr. Morgan testified that plaintiff had Marfan’s syndrome. 
He testified that Marfan’s is a congenital disease which weakens 
the connective tissues of the body. He testified that it frequently 
manifests itself in damage to blood vessels, especially the aorta. 
He testified, however, that it is not inevitable that a Marfan’s 
patient would experience blood vessel damage and, in fact, that 
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many Marfan’s patients do not. 

Dr. Morgan stated that it was his opinion, to a reasonable 
degree of medical certainty, that the tear in plaintiff’s aorta was 
caused by sudden increases in blood pressure resulting from the 
repetitive strenuous nature of plaintiff’s work at Nebraska 
Boxed Beef’s plant. He stated that plaintiff would be forced to 
lead a sedentary lifestyle and that he would beat severe risk if he 
sought to engage in isometric activities such as lifting or 
carrying heavy objects. 

Defendants presented evidence from two physicians who 
disputed Dr. Morgan’s opinion as to causation. When asked if 
plaintiff’s work at Nebraska Boxed Beef contributed to the 
aortic dissection, Dr. Michael Sketch testified: 

We have no evidence that it contributed to or that it didn’t 
contribute to. 

Since we don’t have any evidence to state when or where 
it occurred, we can’t say his work had anything to do with 
it because of the fact that’s previously stated that these 
aneurysms will rupture or dissect, if you want to use that 
term, either spontaneously or with minimal exertion. 

And it could have occurred while Mr. Clobes was 
watching TV, sitting down, carrying the groceries in, 
having a bowel movement, or working at his second job 
which was cleaning out cars. 

Dr. Sketch did testify that sudden increases in blood pressure 
enhance the risk of aortic tears in Marfan’s patients who have 
aneurysms of the aorta or aortic insufficiency. He testified that 
because of the corrective surgery, plaintiff is better off today 
than he was prior to his employment with Nebraska Boxed 
Beef. 

Dr. Randolph Ferlic also reviewed plaintiff’s medical records 
and concluded that plaintiff had a purely congenital problem 
that had been aggravated by lifelong expansion of his aorta. He 
concluded that the aortic tear could have occurred at any time, 
during the course of any strain. 

On rehearing, the three-judge panel of the Workers’ 
Compensation Court dismissed plaintiff’s claim. The court 
stated that “[t]his was an interesting case that was well tried by 
both parties,” and noted that there was “a conflict in the 
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medical testimony between three respected physicians as to the 
cause of the tear.” In its conclusion, the court stated: 

The Court finds that the medical evidence is 
inconclusive as to when and how the tear in the aorta 
occurred and that due to the fact the plaintiff suffered 
from a preexisting congenital condition, namely marfan’s 
syndrome, that the plaintiff has an enhanced burden of 
proof as to causation which he has failed to meet. For the 
above reasons, the plaintiff’s petition should be dismissed. 

In our review, findings of fact by the Nebraska Workers’ 
Compensation Court after rehearing have the same force and 
effect as a jury verdict in a civil case and will not be set aside on 
appeal unless clearly wrong. Yager v. Bellco Midwest, 236 Neb. 
888, 464 N. W.2d 335 (1991). 

An order based on findings of fact made by the 
compensation court may be reversed, however, if those findings 
do not support the court’s order. Neb. Rev. Stat. § 48-185(4) 
(Reissue 1988); Yager, supra. This court is obligated in workers’ 
compensation cases to make its own determinations as to 
questions of law. Yager, supra. : 

After the compensation court’s order on rehearing and 
subsequent to the submission of briefs in this case, this court 
decided the case of Heiliger vy. Walters & Heiliger Electric, Inc., 
236 Neb. 459, 461 N.W.2d 565 (1990). In that case, this court 
expressly disapproved language in earlier cases which imposed 
an “enhanced” burden of proof as to causation upon claimants 
with preexisting disabilities. The compensation court’s order in 
this case reflects that the court imposed an “enhanced” burden 
upon the claimant. This court noted in Heiliger that Neb. Rev. 
Stat. § 48-151(2) (Reissue 1988) requires that the claimant has 
the burden of establishing causation by only a preponderance 
of the evidence. There is no exception for claimants with 
preexisting disabilities. We said: 

[A] claimant is entitled to an award under the Workers’ 
Compensation Act for a work-related injury and 
disability if the claimant shows, by a preponderance of 
evidence, that the claimant sustained an injury and 
disability proximately caused by an accident which arose 
out of and in the course of the claimant’s employment, 
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even though a preexisting disability or condition has 

combined with the present work-related injury to produce 

the disability for which the claimant seeks an award. 
Heiliger, supra at 467, 461 N.W.2d at 571-72. 

We also said: 

Although a claimant with a preexisting disability or 
condition may face various obstacles . . . and must satisfy 
the statutory requirements for an award under the 
Nebraska Workers’ Compensation Act, an enhanced 
degree of proof, establishing a cause-and-effect 
relationship between a _ work-related injury and 
consequent disability, is not among a claimant’s burdens 
for obtaining an award under the Nebraska Workers’ 
Compensation Act. 

Reiliger, supra at 468, 461 N.W.2d at 572. 

The word “enhanced” has a meaning which results in 
imposing a greater burden on injured workers in cases involving 
preexisting physical disabilities or conditions than the statutory 
burden set out in § 48-151(2). “Enhanced” is defined in Black’s 
Law Dictionary 529 (6th ed. 1990) as “{mlJade greater; e.g. in 
value . . . . This word, taken in an unqualified sense, is 
synonymous with ‘increased,’ and comprehends any increase 
of value, however caused or arising.” 

In this case, the doctors agreed that plaintiff had a 
preexisting condition. One doctor testified that plaintiff’s 
injury was caused by the repetitive, strenuous nature of his 
work for Nebraska Boxed Beef. Two doctors stated that there 
was no evidence that plaintiff’s employment caused, or did not 
cause, plaintiff’s injury. 

On such a record, the fact finder could determine that the 
employment caused the injury or did not. In making that 
determination, however, the fact finder must not require that 
the injured worker prove causation by more than a 
preponderance of the evidence. To use an “enhanced” burden 
of proof is to require proof by more than a preponderance of 
the evidence. 

In Heiliger, we held that we were incorrect in stating that an 
enhanced burden of proof was required in cases such as this. 
Our mistake has caused the Workers’ Compensation Court to 
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err in this case. 

In Gray v. Fuel Economy Contracting Co., 236 Neb. 937, 
464 N.W.2d 366 (1991), this court affirmed an order of the 
compensation court which contained language that referred to 
an enhanced burden of proof. The court in Gray held that it was 
irrelevant that an erroneous standard was imposed in that case 
because the evidence in the record was so lacking that as a 
matter of law it was insufficient to support claimant’s theory of 
causation. See, also, Bell Fed. Credit Union v. Christianson, 
237 Neb. 519, 466 N. W.2d 546 (1991). 

Gray is distinguishable from the present case. One of 
plaintiff’s treating physicians has testified as to causation to a 
reasonable degree of medical certainty. It is true that the 
compensation court, as a finder of fact, is not bound by the 
testimony of an expert. See Yager v. Bellco Midwest, 236 Neb. 
888, 464 N.W.2d 335 (1991). The evidence adduced by plaintiff 
in this case, however, was not so insufficient that the court 
would be forced to deny compensation as a matter of law. 

The compensation court’s finding that the evidence relating 
to causation was inconclusive is also insufficient to support the 
court’s order dismissing plaintiff’s petition. Under a 
preponderance of the evidence standard, a claimant does not 
need to conclusively prove causation. The evidence must merely 
preponderate in the claimant’s favor. That is, the evidence need 
show only that the fact that the injury arose out of and in the 
course of claimant’s employment is more probable than not. It 
is not possible from a review of the record in this case to know if 
the compensation court might have found that plaintiff was 
unable to meet this less exacting standard. 

It is apparent from the compensation court’s order that the 
court considered this to be a close case. This judgment is 
reversed and the cause remanded so that the compensation 
court may apply the correct standard regarding plaintiff’s 
burden of proof. 

It isso ordered. 

REVERSED AND REMANDED WITH DIRECTIONS. 

FAHRNBRUCH, J., concurring. 

I concur in the result. However, I write separately to note our 
recent decision in Leitz v. Roberts Dairy, 237 Neb. 235, 465 
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N.W.2d 601 (1991). Under Leitz, there was sufficient evidence 
in this case to present the compensation court with a question of 
fact on the issues of legal and medical cause of the worker’s 
injury. 

CAPORALE, J., dissenting. 

I respectfully dissent. On January 25 of this year, in Yarns v. 
Leon Plastics, Inc., 237 Neb. 132, 464 N.W.2d 801 (1991), we 
observed that Heiliger v. Walters & Heiliger Electric, Inc., 236 
Neb. 459, 461 N.W.2d 565 (1990), did nothing more than 
correct the improvident language we had theretofore used to 
describe the enhanced degree of persuasion confronting a 
workers’ compensation claimant suffering from a preexisting 
condition. 

Yarns observes that our earlier language declaring that a 
previously impaired claimant must meet an enhanced burden of 
proof meant only that such a claimant faced a more difficult 
task in persuading the compensation court that the exacerbated 
condition for which he or she sought benefits would not exist 
but for the work-related accident. 

Finding nothing which suggests that in parroting our old 
language the compensation court meant anything other than it 
was not convinced plaintiff’s preexisting condition was 
exacerbated by the work-related accident, I would affirm. 


IN RE INTEREST OF N.W. ANDR.W., CHILDREN UNDER 18 YEARS OF 
AGE. 
STATE OF NEBRASKA, APPELLEE, V. T. J. W., APPELLANT. 
472 N.W.2d 887 


Filed July 12,1991. No. 90-685. 


1. Parental Rights. Materiality regarding a rehabilitative plan exists when a 
parent’s noncompliance results in a continued condition which was the basis for 
an adjudication and which is deleterious to a child expected to benefit from 
parental compliance with the rehabilitative plan. 

. A juvenile’s best interests are the primary considerations in determining 

whether parental rights should be terminated as authorized by the Nebraska 

Juvenile Code. 
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3. Parental Rights: Evidence: Proof. A parent’s natural right to the custody of his 
or her own child must yield when the two requirements of Neb. Rev. Stat. 
§ 43-292 (Reissue 1988) have been met. First, there must be clear and convincing 
evidence of the existence of one or more of the circumstances described in 
subsections (1) to (6) of § 43-292. Second, if one of the conditions prescribed in 
subsections (1) to (6) has been evidentially established, there must be an 
additional showing by clear and convincing evidence that termination of 
parental rights is in a child’s best interests. It isa combination of the best interests 
of the child and evidence of fault or neglect on the part of the parent that is 
required. 

4. Parental Rights. A parent afforded a program of rehabilitation must realize that 
the courts will examine a pattern of parental conduct in determining an 
appropriate disposition for the best interests of a child. 


Appeal from the County Court for Burt County: FA. 
GosseTT III, Judge. Affirmed. 


Steven M. Delaney, of Hascall, Jungers & Garvey, for 
appellant. 


Ralph M. Anderson, Jr., Special Prosecutor, and Daniel A. 
Smith, guardian ad litem, for appellee. 


HastTincs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


HaAstTINGs, C.J. 

The father has appealed the order of the county court for 
Burt County which terminated his parental rights to his minor 
children, N.W. and R.W. 

The father assigns as error (1) the lack of jurisdiction of the 
trial court to terminate parental rights due to a failure to 
conduct a prior adjudication hearing, (2) the court’s finding 
that the rehabilitation plan was reasonable, (3) the court’s 
determination that the father willfully failed to comply with the 
rehabilitation plan, and (4) the court’s decision that it was in the 
best interests of the minor children to terminate the father’s 
parental rights. 

A petition was filed by the county attorney in the county 
court for Burt County on September 30, 1986. The petition 
alleged that R.W., a girl born on March 13, 1981, and N.W., a 
girl born on January 26, 1984, children of the appellant, were 
living in the appellant’s home together with their half brother, 
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R.Y., born September 28, 1971, and their half sister, C. Y., born 
September 3, 1976. The children’s mother is deceased. R.Y. and 
C.Y. are not involved in these proceedings. The petition goes on 
to allege that C. Y. had complained she had been sexually abused 
by her stepfather, the appellant, and that the latter had been 
arrested and was incarcerated. As a result, the petition stated, 
the children were without proper support and were in need of 
necessary subsistence, education, and other care necessary for 
their health, morals, and well-being. An order seeking 
temporary custody in the Department of Social Services was 
sought and obtained. The record discloses no service of 
summons on the father. 

A hearing was had on October 27, 1986, seeking a formal 
order of custody. At that hearing, only the county attorney and 
a representative of the Department of Social Services were 
present before the court. That hearing revealed that at the time 
of the filing of the petition there was no need to secure a custody 
order because the children’s grandmother took over the care of 
the children. However, it was disclosed that the grandmother 
later felt that she could no longer handle the children, and 
therefore they were placed in foster care. An order granting 
temporary custody to the Department of Social Services was 
entered by the court. 

The court appointed a guardian ad litem for the children on 
December 15, 1986, and an attorney for the father on February 
23, 1987. A hearing, at which the father’s attorney appeared, 
was held on April 13, 1987, on the father’s application for 
temporary custody of the children. The father was denied 
custody and was ordered to have no contact with the children. 

A July 13, 1987, hearing was had, with the father’s attorney 
present, and the court ordered visitation of N.W. and R.W. with 
their paternal grandparents. An order appointing a 
replacement guardian ad litem was entered by the court on 
November 16, 1987. A copy of that order was served on the 
father at the Lincoln Correctional Center, and a copy was 
served on his attorney. 

On November 23, 1987, a hearing was had on the application 
of the father for visitation. The order entered on that date is 
rather confusing. It grants permission for the paternal 
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grandmother to have a specific 2-day visit with the children. It 
provides that the father shall not be permitted to speak with 
either child by telephone while the children are in the custody of 
the grandmother and that “[a]pplicant’s request for additional 
overnight visitations is hereby denied at this time.” A similar 
order was entered on December 14, 1987, granting a specific 
3-day visitation with the grandmother. The court again denied 
the father the right to speak to the children by telephone while 
they were in the custody of the grandmother. 

On April 11, 1988, a review hearing was held at which the 
father was represented by his attorney. The motion of the State 
for a new rehabilitation plan and order was denied. Additional 
visitation was provided to the paternal grandparents. It was 
also ordered that in the event the father was released from 
incarceration prior to the next review hearing, he would not be 
permitted any visitation with the children. 

According to an order dated October 24, 1988, the father had 
filed a petition for a writ of habeas corpus ad testificandum on 
October 21, 1988. No such petition appears in the record. The 
order indicated that the attorney for the father had testified as 
to the circumstances surrounding his withdrawal as attorney 
for the father. The order went on to recite that the father’s 
petition for a writ was overruled as not having been timely filed 
and that when the father’s court-appointed attorney withdrew, 
the father advised his former attorney that he had hired an 
attorney of his own choice. The court then found that “the 
credibility of the father was not an issue at this review hearing 
and that the decision to proceed pro se was the father’s own 
choice.” A copy of that order was ordered to be sent to the 
father. On August 14, 1989, the court appointed an attorney to 
represent the father. However, at a hearing at which the father 
was present held on that same day, the court found that the 
father informed the court that he desired to retain his own 
counsel, 

The father appeared in court on September 18, 1989, in 
person and with his attorney, who was the same attorney 
appointed by the court. At the hearing conducted on that date, 
the father stated that he would accept the rehabilitation plan 
developed by the Department of Social Services. Later, on 
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February 26, 1990, the father, through his attorney, filed a 
motion to amend the rehabilitation plan. That motion alleged 
among other things that the plan required that he participate in 
a sex offenders’ group, but that he was not allowed to 
participate, and he therefore requested that the plan be 
amended. 
A motion for termination of the parental rights of the father 
was filed on February 26, 1990. On March 12, 1990, the father’s 
motion to amend the rehabilitation plan was overruled and the 
hearing on the motion to terminate parental rights was set for 
March 19, 1990. 
The court then conducted a hearing on April 9, 1990, to act 
on the State’s motion “moving for an Order of Adjudication as 
to all four children involved in this matter Nunc Pro Tunc 
journalizing verbal orders entered April 11, 1988 by the County 
Court of Burt County, Nebraska, and appearing at such 
hearing [was the] father of the juveniles, with his attorney... .” 
The court granted the motion of the special prosecutor and 
further found: 
The Court took judicial notice of its file and its testimony 
in this matter and again found the children or childrens 
[sic] as defined in 43-247 (3)(a), based upon that I am 
quoting directly from page 9 of the document. (Exhibit 1) 
I still do not believe the October 27, 1986 was a [sic] 
adjudication, but April 11, 1988 was an adjudication. 

The father’s motion to dismiss for lack of jurisdiction was 

denied. 

A hearing on the State’s motion to terminate the parental 
rights of the father was held. By order dated June 27, 1990, the 
court found that the father was not allowed to enter the 
prescribed psychotherapy program because he would not admit 
to prior sexual problems, although he had pleaded guilty to 
sexual assault. The court further found that the father had 
willfully failed to comply in part with the reasonable provisions 
material to the court-ordered rehabilitation plan and that 
termination of parental rights of the father was in the best 
interests of the children. The parental rights were terminated. 

Whatever deficiencies there were in acquiring personal 
jurisdiction over the father in the first instance because of 
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equivocal findings regarding adjudication were corrected by 
the voluntary acts of the father. 

By the father’s acceptance of the rehabilitation plan in open 
court on September 18, 1989, he submitted his person to the 
jurisdiction of the court, and by agreement he implicitly 
accepted the adjudication procedure of the court. Of even more 
significance, the father appeared in person at a hearing on April 
9, 1990, and in response to the father’s motion to dismiss for 
lack of jurisdiction absent an adjudication, the court, by order 
nunc pro tunc on April 23, 1990, declared that its adjudication 
occurred at the April 11, 1988, hearing. Although there may be 
some doubt that such action was properly a nunc pro tunc 
order, the fact remains that for the first time the court declared 
on the record that the children were adjudicated to be within the 
provisions of the Nebraska Juvenile Code. It was an order from 
which the father could have appealed. See Interstate Printing 
Co. v. Department of Revenue, 236 Neb. 110, 459 N.W.2d 519 
(1990). He did not choose to do so and has waived any rights he 
might have in that regard. That disposes of the father’s first 
assignment of error. 

We must now examine the facts in light of the remaining 
assignments of error, which may be combined to state that the 
court erred in finding that the rehabilitation plan was 
reasonable, that the father willfully failed to comply with the 
plan, and that the best interests of the children required that the 
court terminate parental rights. 

At the outset, we feel compelled to comment on the 
infirmities present in the procedure used in this case, or at least 
on the deficiency of the record covering such procedure. In the 
first place, there apparently was no service of summons on the 
father nor any type of appearance by him until well into the 
proceedings, other than by an attorney appointed for the father 
without notice to the latter. Also, it should not be necessary for 
a reviewing court to go to such lengths to find that an 
adjudication hearing has been held. Apparently, not all of the 
hearings held were on the record. Certain orders representing 
hearings, although dated when signed, did not show the date of 
the proceedings. Perhaps of more serious concern is the 
apparent lack of physical evidence of the court-ordered 
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rehabilitation plan. 

Proceedings were instituted alleging the children were within 
the meaning of Neb. Rev. Stat. § 43-247(3)(a) (Reissue 1988), 
being without proper support and being in need of necessary 
subsistence, education, and other care necessary for their 
health, morals, and well-being. Emergency action was taken, 
presumably under the provisions of Neb. Rev. Stat. § 43-248 
(Reissue 1988), because the mother was deceased and the father 
had been incarcerated for sexually abusing one of the other 
juvenile girls residing in the father’s household. Section 43-248 
permits an officer of the peace to take temporary custody of a 
juvenile without an order of the court “when such juvenile is 
seriously endangered in his or her surroundings and immediate 
removal appears to be necessary for the juvenile’s protection . . 


There should appear in the record at the very least an 
affidavit or similar sworn statement by the officer 
substantiating this claim. The petition filed in the county court 
was subscribed and sworn before the county judge and would 
seem to meet this requirement. 

Neb. Rev. Stat. § 43-250 (Cum. Supp. 1986) requires the 
officer who takes a juvenile into custody to make a full written 
report to the county attorney within 24 hours of taking 
temporary custody of the juvenile. To continue temporary 
custody in the Department of Social Services it is necessary to 
obtain an order from the appropriate court within 48 hours of 
obtaining temporary custody. 

The order granting temporary custody of the juveniles in the 
Department of Social Services is one dated October 27, 1986. 
That order recites that the temporary custody was effective 
September 19, 1986. Thus, apparently, the 48-hour rule was not 
followed. Perhaps in explanation of that apparent failure to 
follow the statute is the information obtained at the October 27, 
1986, hearing, in which it was suggested that the grandmother 
had taken custody of the children and the children were later 
turned over by the grandmother to the Department of Social 
Services. 

The father’s parental rights were terminated because he 
failed to make reasonable efforts to comply with the 
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court-ordered rehabilitation plan. Thus is raised the problem, 
What is and where is the plan? 

A plan is first mentioned in the record of a proceeding held 
on June 25, 1990, which seems to be the hearing on the State’s 
motion to terminate parental rights. The record does not show 
the presence of the father, but it does indicate that the father’s 
attorney was present. A written order appears in the transcript, 
which was signed and filed on June 27, 1990, in which the 
parental rights were terminated, and which order indicates that 
the father was present with his attorney. 

At that hearing Lori Aman, an employee of the Department 
of Social Services, testified that at a hearing held on September 
18, 1989, “the rehabilitation plan was adopted.” She stated that 
the father was present at that hearing and agreed that he would 
follow the plan. An order dated September 18, 1989, disclosed 
that “[the father] stated that he would accept the rehabilitation 
plan.” 

Aman was asked, “Do you have a copy of that plan in front 
of you?” to which she answered, “Yes, I do.” Unfortunately 
that is as close as a reviewer of the record ever gets to the actual 
plan. 

However, she did testify, without objection, as to the 
pertinent parts of the plan. First, “pursuant to evaluation of 
Sally Grosse in November of 1987, [the father] shall initiate, 
through the case worker, individual psychological testing, 
particularly evaluating for organic changes from chemical 
dependency. Such testing will indicate parental limits for 
progress and/or change.” 

According to Aman, the father was referred to Boys and 
Girls Home and Family Services in Sioux City, Iowa, 
represented by Aman as the best resource available in the 
father’s geographic area. The father was evaluated by and 
responses were received from two different staff people in that 
organization. 

A family therapist responded that the organization’s 
treatment program is for individuals who admit they have 
sexually abused a child. That response went on to state that the 
father states, although he pleaded guilty to abusing his 
stepdaughter, he did not sexually abuse her. The conclusion was 
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reached that he was not an appropriate person for the treatment 
program because of that denial. 

There was a report from another family therapist who 
repeated the same information, i.e., the father repeatedly 
denied sexually abusing his stepdaughter, and he was informed 
that because of that he could not be accepted into the program. 
Siouxland Mental Health Center was suggested as a “program 
for sexual offenders with a somewhat different focus.” There is 
a letter in the file addressed to Judge FA. Gossett and written 
by Aman, stating that she had begun the referral process to 
Siouxland Mental Health and, although she had not heard back 
from Siouxland Mental Health, she would advise the father 
when she did. 

The second item on the rehabilitation plan, according to 
Aman, was the requirement that the father have a further 
chemical dependency evaluation done and that he participate in 
inpatient treatment for chemical dependency. The father did 
complete the chemical dependency evaluation, but inpatient 
treatment was not recommended, apparently by the evaluating 
agency. However, some educational classes were recommended, 
which the father did attend. According to the counselor, the 
evaluation was based on the responses made by the father in 
which he “did not indicate an ongoing diagnosis of abuse or 
dependence.” 

The third plan requirement was that the father begin 
involvement in Parents United, a group for parents in 
incestuous families. Aman stated that this requirement was not 
complied with, and she thought that the father never asked for 
any information about that service. 

The fourth plan item required that the father begin 
individual psychotherapy upon release from incarceration, 
with particular focus on perpetration issues and parenting 
skills. This requirement tied in with the first plan requirement, 
and the father was not accepted in the program because of his 
refusal to admit responsibility for the sexual assault. 

The fifth plan item required that the father initiate 
involvement in parenting classes, and Aman had no knowledge 
that that had been done. 

The last requirement was that the father have no contact 
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either with the stepdaughter whom he assaulted or with any of 
the children, and Aman testified that the father had had no 
contact with any of the children. 

Aman said that the father had never admitted the assault to 
her except that on one occasion he told her that there had been 
no penetration and therefore he should not have been charged. 

The father had been evaluated while still incarcerated by a 
psychotherapist, Sally Grosse, M.S.N., R.N., C.S., in 1987. 
According to her, the father refused to participate in a sex 
offenders’ group provided by the correctional center because of 
his denial of the sexual assault. Ina December 16, 1987, letter to 
Aman, Grosse recommended psychological testing, with 
attention to evaluation of organic change, followed by 
inpatient alcohol treatment. She went on to state, “Following 
alcohol treatment, but prior to any involvement with the 
children I am recommending family therapy since at this time 
the children do not have a relationship with [their father].” 

As far as the record discloses, the father has had no contact 
with his children since he was arrested and incarcerated in 
September 1986. 

The record demonstrates that the father of these two children 
has made no effort whatsoever to become a part of his 
children’s lives. He has been absent from the children during his 
incarceration for sexual assault of a minor stepdaughter. He has 
refused to accept, for purposes of therapy, the fact that he has 
any problem with sexual conduct with children—this in spite of 
the fact that he admitted by his plea of guilty that he did in fact 
sexually assault a minor stepchild. 

The rehabilitation plan required that he submit himself to 
therapy to approach a status where he would no longer subject 
minor children, including his own, to sexual assault. Does a 
provision in the plan tend to correct, eliminate, or ameliorate 
the situation or condition on which the adjudication has been 
obtained under the Nebraska Juvenile Code? An affirmative 
answer. to the preceding question provides the materiality 
necessary in a rehabilitative plan for a parent involved in 
proceedings within a juvenile court’s jurisdiction. Materiality 
regarding. a rehabilitative plan exists when a _ parent’s 
noncompliance results in a continued condition which was the 
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basis for the adjudication and which is deleterious to a child 
expected to benefit from parental compliance with the 
rehabilitative plan. Jn re Interest of J.S., A.C., and C.S., 227 
Neb, 251,417 N.W.2d 147 (1987). 

In light of the father’s guilty plea to the child sexual assault 
charge, it was not unreasonable for the rehabilitation plan to 
include the requirement of therapy which was conditioned on 
the father’s admission of such a problem. The father 
acknowledged that he felt unable to control his stepchildren and 
that his family life had gotten out of control prior to the alleged 
sexual assault, as other adults were drinking, partying, and 
watching pornography at times when the children were present. 
Based on the evaluations and the recommendations, there is 
sufficient evidence that the rehabilitation plan was reasonable. 

A juvenile’s best interests are the primary considerations in 
determining whether parental rights should be terminated as 
authorized by the Nebraska Juvenile Code. In re Interest of 
A.A.Y., FE.Y., and K.C.Y., 237 Neb. 414, 466 N.W.2d 93 
(1991). A parent’s natural right to the custody of his or her own 
child must yield when the two requirements of Neb. Rev. Stat. 
§ 43-292 (Reissue 1988) have been met. First, there must be 
clear and convincing evidence of the existence of one or more of 
the circumstances described in subsections (1) to (6) of 
§ 43-292. Second, if one of the conditions prescribed in 
subsections (1) to (6) has been evidentially established, there 
must be an additional showing by clear and convincing evidence 
that termination of parental rights is in a child’s best interests. It 
is a combination of the best interests of the child and evidence 
of fault or neglect on the part of the parent that is required. Jn re 
Interest of J.B. et al., 235 Neb. 530, 455 N. W.2d 817 (1990). 

A parent afforded a program of rehabilitation must realize 
that the courts will examine a pattern of parental conduct in 
determining an appropriate disposition for the best interests of 
a child. In re Interest of L.O. and B.O., 229 Neb. 889, 429 
N.W.2d 388 (1988). A review of the rehabilitation plan in its 
entirety shows that the father not only failed to have the 
required therapy because of his failure to admit sexual assault 
of a child, but also failed to comply with other aspects of the 
plan. His pattern of parental conduct regarding the 
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rehabilitation plan fails to reflect a genuine effort at 
rehabilitation toward the end of reunification with his children. 
The best interests of the children will be served by termination 
of the parental rights. 
The judgment of the trial court is correct and is affirmed. 
AFFIRMED. 


NORTHERN NATURAL GAS COMPANY ET AL., APPELLANTS, V. STATE 
BOARD OF EQUALIZATION AND ASSESSMENT, APPELLEE. 
471 N.W.2d 755 


Filed July 12,1991. Nos. 90-796 through 90-804. 


Appeal from the State Board of Equalization and 
Assessment. Reversed and remanded for further proceedings. 


John K. Boyer, Amy S. Bones, Norman H. Wright, and John 
M. Ryan, of Fraser, Stryker, Vaughn, Meusey, Olson, Boyer & 
Bloch, P.C., for appellants. 


Don Stenberg, Attorney General, and L. Jay Bartel for 
appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


PER CURIAM. 

These are appeals from the findings and order of the State 
Board of Equalization and Assessment dated August 15, 1990, 
denying the appellants’ claims for property tax relief. The 
appellants in these cases are the owners of centrally assessed 
property in the State of Nebraska and operate pipeline systems 
in Nebraska. 

The issues raised in these appeals are disposed of by MAPCO 
Ammonia Pipeline v. State Bd. of Equal., ante p. 565, 471 
N.W.2d 734 (1991). In light of our decision in that case, the 
causes are remanded to the State Board of Equalization and 
Assessment for further proceedings consistent with our opinion 
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in MAPCO Ammonia Pipeline, supra, and the relief requested 
by the appellants. 
REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 

SHANAHAN, J., concurring in part, and in part dissenting. 

For the reasons expressed in my concurrence and dissent 
filed in MAPCO Ammonia Pipeline v. State Bd. of Equal., 
ante p. 565, 471 N.W.2d 734 (1991), I also concur in part and 
dissent in part concerning the majority’s opinion filed in this 
appeal. 


NORTHWESTERN BELL TELEPHONE COMPANY, DOING BUSINESS AS 
US WEST CoMMUNICATIONS, A SUBSIDIARY OF US WEST, INc., 
ET AL., APPELLANTS, V. STATE BOARD OF EQUALIZATION AND 
ASSESSMENT, APPELLEE. 

471 N.W.2d 754 


Filed July 12,1991. Nos. 90-813 through 90-820. 


Appeal from the State Board of Equalization and 
Assessment. Reversed and remanded for further proceedings. 


John K. Boyer, Amy S. Bones, Norman H. Wright, and John 
M. Ryan, of Fraser, Stryker, Vaughn, Meusey, Olson, Boyer & 
Bloch, P.C., for appellants. 


Don Stenberg, Attorney General, and L. Jay Bartel for 
appellee. 


Hastinas, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


PER CURIAM. 

These are appeals from the findings and order of the State 
Board of Equalization and Assessment dated August 15, 1990, 
denying the appellants’ claims for property tax relief. The 
appellants in these cases are public service entities within the 
meaning of Neb. Rev. Stat. § 77-801.01 (Reissue 1990) and 
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own, maintain, and operate telecommunications systems in 
Nebraska. The appellants’ property is centrally assessed for 
property tax purposes pursuant to Neb. Rev. Stat. §§ 77-801 et 
seq. (Reissue 1990). 

The issues raised in these appeals are disposed of by MAPCO 
Ammonia Pipeline v. State Bd. of Equal., ante p. 565, 471 
N.W.2d 734 (1991). In light of our decision in that case, the 
causes are remanded to the State Board of Equalization and 
Assessment for further proceedings consistent with our opinion 
in MAPCO Ammonia Pipeline, supra, and the relief requested 
by the appellants. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 

SHANAHAN, J., concurring in part, and in part dissenting. 

For the reasons expressed in my concurrence and dissent 
filed in MAPCO Ammonia Pipeline v. State Bd. of Equal., 
ante p. 565, 471 N.W.2d 734 (1991), I also concur in part and 
dissent in part concerning the majority’s opinion filed in this 
appeal. 


WAUNETA TELEPHONE CO. ET AL., APPELLANTS, V. STATE BOARD OF 
EQUALIZATION AND ASSESSMENT, APPELLEE. 
471 N.W.2d 754 


Filed July 12,1991. Nos. 90-821 through 90-837. 


Appeal from the State Board of Equalization and 
Assessment. Reversed and remanded for further proceedings. 


Paul M. Schudel and Nana G.H. Smith, of Woods & Aitken, 
for appellants. 


Don Stenberg, Attorney General, and L. Jay Bartel for 
appellee. 


HastTIincs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 
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PER CURIAM. 

These are appeals from the findings and order of the State 
Board of Equalization and Assessment dated August 15, 1990, 
denying the appellants’ claims for property tax relief. The 
appellants in these cases are public service entities within the 
meaning of Neb. Rev. Stat. § 77-801.01 (Reissue 1990) and 
own, maintain, and operate telecommunications systems in 
Nebraska. The appellants’ property is centrally assessed for 
property tax purposes pursuant to Neb. Rev. Stat. §§ 77-801 et 
seq. (Reissue 1990). 

The issues raised in these appeals are disposed of by MAPCO 
Ammonia Pipeline v. State Bd. of Equal., ante p. 565, 471 
N.W.2d 734 (1991). In light of our decision in that case, the 
causes are remanded to the State Board of Equalization and 
Assessment for further proceedings consistent with our opinion 
in MAPCO Ammonia Pipeline, supra, and the relief requested 
by the appellants. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 

SHANAHAN, J., concurring in part, and in part dissenting. 

For the reasons expressed in my concurrence and dissent 
filed in MAPCO Ammonia Pipeline v. State Bd. of Equal., 
ante p. 565, 471 N.W.2d 734 (1991), I also concur in part and 
dissent in part concerning the majority’s opinion filed in this 
appeal. 


CLARKS TELEPHONE COMPANY ET AL., APPELLANTS, V. STATE 
BOARD OF EQUALIZATION AND ASSESSMENT, APPELLEE. 
471 N.W.2d 753 


Filed July 12,1991. Nos. 90-855 through 90-862. 


Appeal from the State Board of Equalization and 
Assessment. Reversed and remanded for further proceedings. 


Tim Engler, of Harding & Ogborn, for appellants. 
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Don Stenberg, Attorney General, and L. Jay Bartel for 
appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


PER CURIAM. 

These are appeals from the findings and order of the State 
Board of Equalization and Assessment dated August 15, 1990, 
denying the appellants’ claims for property tax relief. The 
appellants in these cases are public service entities within the 
meaning of Neb. Rev. Stat. § 77-801.01 (Reissue 1990) and 
own, maintain, and operate telecommunications systems in 
Nebraska. The appellants’ property is centrally assessed for 
property tax purposes pursuant to Neb. Rev. Stat. §§ 77-801 et 
seq. (Reissue 1990). 

The issues raised in these appeals are disposed of by MA PCO 
Ammonia Pipeline v. State Bd. of Equal., ante p. 565, 471 
N.W.2d 734 (1991). In light of our decision in that case, the 
causes are remanded to the State Board of Equalization and 
Assessment for further proceedings consistent with our opinion 
in MAPCO Ammonia Pipeline, supra, and the relief requested 
by the appellants. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 

SHANAHAN, J., concurring in part, and in part dissenting. 

For the reasons expressed in my concurrence and dissent 
filed in MAPCO Ammonia Pipeline v. State Bd. of Equal, 
ante p. 565, 471 N.W.2d 734 (1991), I also concur in part and 
dissent in part concerning the majority’s opinion filed in this 
appeal. 
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DIAL-NET, INC., APPELLANT, V. STATE BOARD OF EQUALIZATION 
AND ASSESSMENT, APPELLEE. 
WILLIAMS TELECOMMUNICATIONS GROUP, INC., APPELLANT, V. 
STATE BOARD OF EQUALIZATION AND ASSESSMENT, APPELLEE. 
471 N.W.2d 752 


Filed July 12,1991. Nos. 90-867, 90-868. 


Appeal from the State Board of Equalization and 
Assessment. Reversed and remanded for further proceedings. 


William E. Peters, of Peters & Chunka, P.C., for appellants. 


Don Stenberg, Attorney General, and L. Jay Bartel for 
appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


PER CURIAM. 

These are appeals from the findings and order of the State 
Board of Equalization and Assessment dated August 15, 1990, 
denying the appellants’ claims for property tax relief. The 
appellants in these cases are public service entities within the 
meaning of Neb. Rev. Stat. § 77-801.01 (Reissue 1990) and 
own, maintain, and operate telecommunications systems in 
Nebraska. The appellants’ property is centrally assessed for 
property tax purposes pursuant to Neb. Rev. Stat. §§ 77-801 et 
seq. (Reissue 1990). 

The issues raised in these appeals are disposed of by MAPCO 
Ammonia Pipeline v. State Bd. of Equal., ante p. 565, 471 
N.W.2d 734 (1991). In light of our decision in that case, the 
causes are remanded to the State Board of Equalization and 
Assessment for further proceedings consistent with our opinion 
in MAPCO Ammonia Pipeline, supra, and the relief requested 
by the parties. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 

SHANAHAN, J., concurring in part, and in part dissenting. 

For the reasons expressed in my concurrence and dissent 
filed in MAPCO Ammonia Pipeline v. State Bd. of Equal., 
ante p. 565, 471 N.W.2d 734 (1991), I also concur in part and 
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dissent in part concerning the majority’s opinion filed in this 
appeal. 


WILLIAMS NATURAL GAS COMPANY, APPELLANT, V. STATE BOARD 
OF EQUALIZATION AND ASSESSMENT, APPELLEE. 
WILLIAMS PIPELINE COMPANY, APPELLANT, V, STATE BOARD OF 
EQUALIZATION AND ASSESSMENT, APPELLEE. 

471 N.W.2d 752 


Filed July 12,1991. Nos. 90-869, 90-870. 


Appeal from the State Board of Equalization and 
Assessment. Reversed and remanded for further proceedings. 


William E. Peters, of Peters & Chunka, P.C., for appellants. 


Don Stenberg, Attorney General, and L. Jay Bartel for 
appellee. 


HastINcs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


PER CURIAM. 

These are appeals from the findings and order of the State 
Board of Equalization and Assessment dated August 15, 1990, 
denying the appellants’ claims for property tax relief. The 
appellants in these cases are the owners of centrally assessed 
property in the State of Nebraska and operate pipeline systems 
in Nebraska. 

The issues raised in these appeals are disposed of by MAPCO 
Ammonia Pipeline v. State Bd. of Equal., ante p. 565, 471 
N.W.2d 734 (1991). In light of our decision in that case, the 
causes are remanded to the State Board of Equalization and 
Assessment for further proceedings consistent with our opinion 
in MAPCO Ammonia Pipeline, supra, and the relief requested 
by the parties. 

REVERSED AND REMANDED FOR 
FURTHER PROCEEDINGS. 
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SHANAHAN, J., concurring in part, and in part dissenting. 
For the reasons expressed in my concurrence and dissent 


filed in MAPCO Ammonia Pipeline v. State Bd. of Equal., 
ante p. 565, 471 N.W.2d 734 (1991), I also concur in part and 
dissent in part concerning the majority’s opinion filed in this 
appeal. 


E. 


BERT CATTLE COMPANY, INC., AND STANLEY D. BERT, 
APPELLANTS, V. JAY W. WARRENETAL., APPELLEES. 
471 N.W.2d 764 


Filed July 19,1991. No. 88-986. 


Pleadings: Demurrer: Appeal and Error. One must stand on a pleading against 
which a demurrer has been sustained in order to preserve the right to appeal the 
decision on the particular demurrer. 

Records: Appeal and Error. The party appealing has the responsibility for 
making an appropriate record in a proceeding to be reviewed by an appellate 
court and for providing the appellate court with a basis for addressing an issue or 
answer a question presented in atrial court. 

Trial: Records: Appeal and Error. The responsibility for preserving for appellate 
review a judge’s reasons concerning a particular ruling is not upon the judge, but 
is squarely upon a party challenging the ruling. In the absence of an appropriate 
motion, atrial court is not required to give any reasons for its rulings. 

Trial: Appeal and Error. It is elementary that a correct ruling of the trial court 
will not be reversed merely because the trial court announced a wrong reason. 
Actions: Dismissal and Nonsuit: Presumptions: Appeal and Error. This court 
will not presume, when a trial court fails to state a reason for the dismissal of an 
action, that the dismissal was based on an invalid ground. 

Actions: Courts: Dismissal and Nonsuit. Courts have the inherent power to 
dismiss an action for disobedience of a court order. 

Actions: Dismissal and Nonsuit. It is within the discretion of the trial court to 
dismiss a petition for disobedience. 


Appeal from the District Court for Douglas County: JoHN 
CLARK, Judge. Affirmed. 


Ronald L. Eggers and Robert D. Kinsey, of Heron, 


Burchette, Ruckert & Rothwell, for appellants. 


Michael A. Nelsen, of Dixon & Dixon, P.C., for appellees. 
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HASTINGS, C.J., BOSLAUGH, WHITE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ., and RONIN, D.J., Retired. 


PER CURIAM. 

The plaintiffs appeal the district court for Douglas County’s 
refusal to vacate its earlier order dismissing the plaintiffs’ 
second amended petition and refusal to permit the plaintiffs to 
file a third amended petition. We affirm. 

Bert Cattle Company, Inc., and Stanley D. Bert, herein 
collectively designated “Bert,” brought an action in the district 
court for Douglas County against Jay W. Warren; J & W Cattle 
Company; J. W. Cattle Corporation; Jay W. and Mabel M. 
Warren, in their capacity as the coexecutors of the estate of 
Ward B. Warren, deceased; and the Home National Bank of 
Arkansas City, Kansas. All defendants are hereinafter referred 
to as “Warren.” 

In an amended petition filed on June 25, 1987, Bert alleged in 
substance (1) that a third party converted the plaintiffs’ funds; 
(2) that the proceeds from those funds, which were subject to a 
constructive trust for the benefit of the plaintiffs, were 
transferred to one or more of the defendants; and (3) that there 
should be an accounting. On July 23, 1987, the defendants 
demurred to the amended petition, claiming that another action 
was pending between the same parties for the same cause and 
that the petition did not state facts sufficient to constitute a 
cause of action. See Neb. Rev. Stat. § 25-806 (Reissue 1989). 
The district court, on September 14, 1987, sustained the 
demurrer and granted the plaintiffs 10 days to file another 
amended petition. 

On September 24, 1987, Bert filed a second amended 
petition, which in essence contained the same allegations as the 
amended petition. Warren, on April 12, 1988, demurred on 
three grounds: (1) The petition failed to allege facts sufficient to 
state a cause of action, (2) there was a defect of parties 
defendant, and (3) another action was pending between the 
same parties for the same cause. Without specifying the basis 
for its ruling, the district court entered an order on April 28, 
1988, sustaining Warren’s demurrer and granting Bert 2 weeks 
to file a third amended petition. 
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During the 2-week period allowed by the court to file a third 
amended petition, Bert took no action. Neither did Bert file a 
notice of appeal within 30 days of April 28, 1988. See Neb. Rev. 
Stat. § 25-1912 (Reissue 1989). Instead of complying with the 
trial court’s order of April 28, 1988, Bert waited until some 4!/2 
months later to take any action. On September 13, 1988, Bert 
filed a motion for leave to file a third amended petition. At the 
hearing on Bert’s motion, the court denied Bert leave to file a 
third amended petition and then sustained Warren’s motion to 
dismiss the action. We infer that Warren’s motion to dismiss was 
made orally, since the record’s only mention of Warren’s motion 
is the court’s notation as a docket entry: “Defendant’s motion 
to dismiss sustained.” Our inference about the oral motion is 
supported by Warren’s statement in their brief: “Warren orally 
moved to dismiss the case. The Trial Court sustained that 
motion.” Brief for appellees at 3. 

Bert timely filed a motion for a new trial. During a hearing 
on the motion for a new trial, Bert tendered a third amended 
petition. The district court, after consideration of that 
amended petition, entered an order stating that Bert’s “motion 
for new trial [was] argued and overruled.” Bert timely appealed 
the overruling of its motion for a new trial. 

Bert’s three assignments of error merge to allege that (1) the 
district court erred in sustaining Warren’s demurrer to Bert’s 
second amended petition and (2) the district court erred by 
overruling Bert’s motion for a new trial, that is, the court’s 
refusal to reinstate the action and allow Bert to file a third 
amended petition. As it is well established that one must stand 
on a pleading against which a demurrer has been sustained in 
order to preserve the right to appeal the decision on the 
particular demurrer, Raskey v. Michelin Tire Corp., 223 Neb. 
520, 391 N.W.2d 123 (1986), we address solely the second 
assignment of error. 

Much has been made in this case concerning Warren’s failure 
to disclose the reasons for its motion to dismiss and the district 
court’s failure to state its reason for sustaining Warren’s motion 
to dismiss. The party appealing has the responsibility for 
making an appropriate record in a proceeding to be reviewed by 
an appellate court and for providing the appellate court with a 
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basis for addressing an issue or answer a question presented in a 
trial court. See, State v. Biernacki, 237 Neb. 215, 465 N.W.2d 
732 (1991); State v. Schaneman, 235 Neb. 655, 456 N.W.2d 764 
(1990); State v. Isikoff, 223 Neb. 679, 392 N.W.2d 783 (1986). 
The responsibility for preserving for appellate review a judge’s 
reasons concerning a particular ruling is not upon the judge, 
but is squarely upon a party challenging the ruling. In the 
absence of an appropriate motion, a trial court is not required 
to give any reasons for its rulings. Peitz v. Hausman, 198 Neb. 
344, 252 N.W.2d 628 (1977). Here, Bert made no such motion. 

If Bert had assumed the responsibility of preserving a record 
for appeal, the matter could have been approached in either one 
of two ways. First, Bert could have requested that the trial court 
require Warren to place on the record the reason for the motion 
to dismiss. Second, Bert could have made an appropriate 
motion for the trial court to give its reasons for its dismissal 
ruling. See Peitz, supra. 

It is elementary that a correct ruling of the trial court will not 
be reversed merely because the trial court announced a wrong 
reason. Id. See, also, In re Interest of G.G. et al., 237 Neb. 306, 
465 N.W.2d 752 (1991). It follows, therefore, that this court will 
not presume, when a trial court fails to state a reason for the 
dismissal of an action, that the dismissal was based on an 
invalid ground. 

Guided by the above-cited principles, a proper reason for the 
court’s dismissal of Bert’s action becomes immediately 
apparent. It is provided in Neb. Rev. Stat. § 25-601 (Reissue 
1989) that “[a]n action may be dismissed without prejudice to a 
future action . . . (5) by the court for disobedience by the 
plaintiff of an order concerning the proceedings in the action.” 
Not only may a court sua sponte dismiss an action without 
prejudice under § 25-601(5), but a defendant may file a motion 
to dismiss without prejudice under that subdivision. See 
Rosnick v. Renstrom, 210 Neb. 759, 316 N. W.2d 765 (1982). 

Applicable to this case is the following language from 
Rosnick, supra at 761, 316 N.W.2d at 767 (quoting Scudder v. 
Haug, 197 Neb. 638, 250 N.W.2d 611 (1977)): 

“ ¢([}t has almost universally been held or recognized that 
courts have the inherent power to dismiss an action for 
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disobedience of a court order. . . . Without this right, a 
court could not control its dockets; business before it 
would become congested; its functions would be 
impaired; and speedy justice to litigants would largely be 
denied,’ ” 

In this case, the trial court had ample reason to dismiss Bert’s 
petition for failure to comply with the court’s order. The court 
granted Bert 2 weeks to amend its second amended petition. 
Instead, Bert waited well over 4 months to file its motion to file 
what would have been its fourth petition. The trial court did not 
abuse its discretion in dismissing Bert’s action for disobedience 
of its order. See Vodehnal v. Grand Island Daily Independent, 
191 Neb. 836, 218 N.W.2d 220 (1974) (it is within the discretion 
of the trial court to dismiss a petition for disobedience). 

Warren’s counsel at oral argument before this court 
disavowed that the dismissal was a sanction for disobedience. 
However, this court is not bound by a counsel’s characterization 
on a question of law. From the record made in this case, counsel 
is inno better position than this court to know the reason for the 
trial court’s dismissal of Bert’s action. 

No verbatim record has been presented to this court of the 
hearing of September 28, 1988, on Bert’s motion for leave to 
file a third amended petition. Nor was there any documentation 
filed at that time as to any reason why Bert’s motion for leave to 
file an amended petition was not filed sooner. It is true that an 
excuse for the failure to file a third amended petition was 
presented at the hearing on Bert’s motion for a new trial. 
However, although that information must have been available 
on September 13, 1988, Bert sat on the excuse and did not 
present it to the judge at the hearing on September 28, 1988. 
Certainly, the reason for Bert’s failure to comply with the trial 
court’s order of April 28, 1988, cannot be considered as newly 
discovered evidence as grounds for a new trial under Neb. Rev. 
Stat. § 25-1142(7) (Reissue 1989). The trial court did not abuse 
its discretion in overruling Bert’s motion for a new trial. See 
DeCamp v. Lewis, 231 Neb. 191, 435 N. W.2d 883 (1989). 

The judgment of the district court for Douglas County is 
affirmed. 


; AFFIRMED. 
CAPORALE, J., not participating. 
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SHANAHAN, J., dissenting. 


Involved in this appeal is a courtroom conundrum: a 
dismissal order, which expresses no reason for the dismissal, 
entered in response to a pretrial motion which failed to specify a 
ground for dismissal. 


We start with the established procedural principle: “A 
pretrial motion to dismiss is not permissible as a pretrial 
pleading but may sometimes be recognized as a demurrer on 
stipulation of the parties or by rule of court.” Voyles vy. 
DeBrown Leasing, Inc. , 222 Neb. 250, 256, 383 N.W.2d 36, 40 
(1986). See, also, Nelson v. Sioux City Boat Club, 216 Neb. 
484, 344 N.W.2d 634 (1984); Blitzkie v. State, 216 Neb. 105, 342 
N.W.2d 5 (1983). In Bert’s case, nothing indicates that Warren’s 
dismissal motion attained the stature or character of a 
demurrer, perhaps because the court sustained Warren’s 
demurrer to Bert’s last amended petition, leaving no petition 
pending before the court at the time of Warren’s motion. 
Whatever may have been the premise for Warren’s pretrial 
dismissal motion, a basis which appears nowhere in the record, 
a pretrial dismissal motion is, generally, unavailable under 
Nebraska’s code of civil procedure. 


Without addressing the limited availability of a pretrial 
dismissal motion, the majority attempts to salvage the dismissal 
by asserting that the district court’s judgment was correct, 
although “the trial court announced a wrong reason.” Since the 
district court expressed no reason whatsoever for the dismissal, 
Bert’s appeal tests the tensile strength of the preceding principle 
invoked by the majority for appellate review. For that reason, 
the majority delves into Nebraska’s civil procedure in search of 
possible justification for dismissal of Bert’s action. 


The majority observes that Bert did not appeal from the 
district court’s sustaining of Warren’s demurrer on April 28, 
1988. Of course, there was not a dismissal at that point; hence, a 
sustained demurrer, without dismissal of the action, presented 
no final order subject to appellate review. See, Snell v. Snell, 
230 Neb. 764, 433 N.W.2d 200 (1988); Federal Land Bank of 
Omaha y. Johnson, 226 Neb. 877, 415 N.W.2d 478 (1987); 
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Standard Federal Savings & Loan Assn. v. Meins, 226 Neb. 
853, 415 N.W.2d 462 (1987); Koll v. Stanton-Pilger Drainage 
Dist., 207 Neb. 425, 299 N. W.2d 435 (1980). 

Then, the majority chides Bert’s failure to “require Warren 
to place on the record the reason for the motion to dismiss.” A 
motion to make an opponent’s motion more definite and 
certain? That new development, now recognized as a part of 
Nebraska civil procedure, may turn out to be the greatest 
innovation since sliced bread. A more likely result, however, 
will be pettifogging, vaulted to the forefront of a legal system 
which is supposed to resolve disputes and not, reminiscent of 
the Jarndyce case in “Bleak House,” prolong a dispute into 
perpetuity. 

Next, although the district court’s dismissal order contains 
nothing but silence as the basis for dismissal of Bert’s action, the 
majority asserts that it is “immediately apparent” that 
dismissal was a sanction for Bert’s “failure to comply with the 
court’s order” entered on April 28, 1988, that is, dismissal on 
the basis of Neb. Rev. Stat. § 25-601(5) (Reissue 1989) (a 
plaintiff’s disobedience to an order concerning proceedings in 
an action). However, Warren does not argue that dismissal of 
Bert’s action was a sanction for disobedience to the order 
regarding an amended petition within the 2-week period 
allowed for repleading. In fact, during oral argument in this 
appeal and in direct response to inquiry from this court, 
Warren’s lawyer disavowed that the dismissal was a sanction for 
disobedience to, or failure to comply with, the court’s order 
concerning Bert’s further pleading. The majority, nevertheless, 
brushes aside counsel’s acknowledgment concerning the 
dismissal and concludes that “counsel is in no better position 
than this court to know the reason for the trial court’s dismissal 
of Bert’s action.” In that manner, the majority asks: What do 
lawyers know about cases they try? 

Bert’s case involves an appellate exercise in the attempt to 
ascertain, as the majority concedes, “the reason for the trial 
court’s dismissal of Bert’s action.” Although the majority has 
embarked on a journey through Nebraska’s civil procedure to 
find a sustainable basis for dismissal of Bert’s action, an 
appellate court should not have to make that trip. In searching 
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for an unspecified, but possibly justifiable, basis for sustaining 
the trial court’s action, an appellate court runs the risk of 
becoming an advocate in a search for some plausible and valid 
basis for the very judgment or decision under review. In this 
appeal, none, except this court, believed and considered that 
the dismissal order was a sanction pursuant to § 25-601(5). 
Until the majority’s opinion in this appeal, Bert has never been 
openly confronted with the sanction issue. Therefore, how do 
litigants, especially an appellant, present an analysis and 
argument concerning a generic dismissal motion and a 
subsequent judgment founded on a secret basis used by the trial 
court? Truly, the movant and the trial court are “[s]hips that 
pass in the night,” assuming that court and counsel are even on 
the same procedural surface. To avoid that situation, there 
should be a rather fundamental and simple rule: A defendant’s 
dismissal motion or pleading for dismissal of a plaintiff’s 
action, when authorized by a statute governing civil procedure 
or a rule of practice in civil actions, must adequately express a 
ground which entitles the defendant to a dismissal based on the 
ground specified. See, McLearn v Cowen & Co., 60 N.Y.2d 
686, 455 N.E.2d 1256, 468 N.Y.S.2d 461 (1983); Moravek v. 
Davenport Community Sch. Dist., 262 N.W.2d 797 (lowa 
1978); Hoyle v. City of Charlotte, 276 N.C. 292, 172 S.E.2d 1 
(1970); Bolin v. Anders, 559 S.W.2d 235 (Mo. App. 1977); City 
Nat. Bank of Miami v. Simmons, 351 So. 2d 1109 (Fla. App. 
1977). 

A rationale for the preceding rule is readily apparent: An 
authorized pleading or other recognized and acceptable 
practice, especially those designed for pretrial disposition of an 
action without a determination on the merits of a claim, must 
provide suitable information to the plaintiff so that a 
procedural deficiency in the proceeding may be corrected or 
remedied if permissible and possible. Cf., Meyerson v. Coopers 
& Lybrand, 233 Neb. 758, 762, 448 N.W.2d 129, 133 (1989) (a 
trial court’s undisclosed reason for sustaining a multiground 
demurrer “makes it somewhat difficult to identify and analyze 
the question presented” to an appellate court); Clyde v. 
Buchfinck, 198 Neb. 586, 254 N.W.2d 393 (1977) (demurrer, 
containing several grounds, sustained without specification of 
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a reason for the ruling). The suggested rule procedurally 
identifies the dismissal question for a trial court and reduces the 
likelihood of an appellate court’s advocacy necessarily involved 
in searching for a justifiable basis which is undisclosed and, 
therefore, lacking in a trial court’s dismissal order. Without the 
suggested rule, this court encourages a helter-skelter approach 
to civil procedure regarding dismissal motions, disorder which 
will unnecessarily vex courts, both at trial and appellate levels, 
and thoroughly bewilder litigants. 

The district court’s dismissal of Bert’s action is untenable and 
deprived Bert of the substantial right to a disposition of 
asserted claims according to law. In short, the district court 
abused its discretion in dismissing Bert’s action. Therefore, the 
district court’s judgment should have been set aside and this 
cause remanded to the district court with direction to reinstate 
Bert’s action and allow Bert to file the third amended petition. 


DOUGLAS BROWN, APPELLANT, V. CLAYTON BROKERAGE CoO. OF ST. 
Louls, INC., APPELLEE. 
472 N.W.2d 381 


Filed July 19,1991. No. 88-1023. 


1. Appeal and Error. This court need not consider assignments of error not argued 
in an appellant’s brief. 

2. Employment Contracts: Wages: Words and Phrases. Where an employment 
contract provides for the sharing of possible financial losses, sums collected 
under such a provision are not “benefits” which could be considered “wages” 
under Neb. Rev. Stat. § 48-1229(3) (Reissue 1984). 

3. Appeal and Error. In an action at law, the factual findings of the trial court have 
the effect of a jury verdict and will not be set aside unless clearly wrong. 


Appeal from the District Court for Douglas County: 
STEPHEN A. Davis, Judge. Affirmed. 


Jerold V. Fennell, of Peter, Peter & Fennell, for appellant. 


Warren S. Zweiback and Mary Lou Perry, of Zweiback, 
Hotz & Lamberty, P.C., for appellee. 
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HasTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


GRANT, J. 

Douglas Brown, plaintiff-appellant, filed his petition, styled 
“Equity Action,” against defendant-appellee, Clayton 
Brokerage Co. of St. Louis, Inc. (Clayton), seeking relief under 
Neb. Rev. Stat. §§ 48-1228 et seq. (Reissue 1984), the Nebraska 
Wage Payment and Collection Act. Plaintiff’s original petition 
had “a written contract of employment” attached to it and 
alleged that Clayton “intentionally and willfully [refused] to 
pay wages due plaintiff under the terms of said contract.” 
Clayton filed an “Amended Answer and Counter-Claim.” The 
answer generally denied plaintiff’s allegations and alleged that 
Clayton was entitled to a setoff of $22,848 against any amounts 
due plaintiff. Clayton’s counterclaim alleged that Clayton had 
paid to plaintiff $22,848 in excess of Clayton’s obligation 
“under the terms of the contract” and sought judgment against 
plaintiff in that amount. Plaintiff did not reply to defendant’s 
answer. He filed an answer denying the allegations of the 
counterclaim. 

After trial without a jury, the trial court entered its order 
denying plaintiff relief and granting Clayton judgment on its 
counterclaim in the amount of $16,968.22 after offsetting 
certain expenses which the court determined had been 
erroneously charged by Clayton to plaintiff. Plaintiff timely 
appealed. In this court he assigns as error the actions of the trial 
court in (1) failing to order an accounting, (2) finding that the 
Nebraska Wage Payment and Collection Act was not 
applicable, and (3) failing to offset certain amounts alleged to 
have been erroneously charged by Clayton to plaintiff’s office, 
to wit: $10,258.50 for one of plaintiff’s brokers’ account debits, 
$1,311 in wages that Clayton did not pay to one of plaintiff’s 
brokers, $10,792.98 in wire and hotline expenses overcharged 
to plaintiff, and $3,040.83 in office expenses charged to 
plaintiff after his office was closed. Clayton did not 
cross-appeal. We affirm. 

We first note that the “contract” attached to plaintiff’s 
petition, introduced in evidence without objection as the 
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contract between the parties and consistently referred to by 
both parties in the evidence and in their briefs as a contract, is 
not a contract. Exhibit 1 is a one-page typed document, with 
handwritten deletions and additions, which appears in its 
entirety on the following page. The initials on the document 
were identified as those of Bill Reisner, an employee of 
Clayton’s who supervised the closing of Clayton’s branch office 
in Omaha and negotiated with plaintiff to go to work for 
Clayton thereafter. His authority is not further described. 

The document is obviously not a contract. No party is bound 
to do anything. Nonetheless, the parties treat this document as 
acontract and not as an understanding of some oral agreement 
or asasummary of some fully executed contract not before the 
court. In our review we will treat the case in the manner in which 
it was tried in the district court. Sikyta v. Arrow Stage Lines, 
ante p. 289, 470 N.W.2d 724 (1991); Peterson v. Don 
Peterson & Assoc. Ins. Agency, 234 Neb. 651, 452 N.W.2d 517 
(1990). As have the parties, we will treat exhibit 1 as the 
operative contract between the parties. 

As a further preliminary matter, we note that plaintiff filed 
an amended petition on July 25, 1988—27 days after the case 
was tried and submitted to the court. The trial court’s order and 
opinion were rendered on October 20, 1988. The amended 
petition set out a “Second Cause of Action” after repeating the 
allegations of plaintiff’s first petition. The second cause of 
action generally alleges a breach of contract action. The record 
does not show a responsive pleading by Clayton addressed to 
the amended petition. The trial court addressed the breach of 
contract theory in its opinion, and the parties also address it in 
their briefs. We assume the allegations of the amended petition 
were considered to be denied by Clayton, and Clayton’s 
affirmative defenses pled in its amended answer were 
considered as defenses to the amended petition. Further, in view 
of the fact that both parties and the court treat the affirmative 
allegations of Clayton’s amended answer as controverted, we 
will ignore the fact that the record does not show that plaintiff 
filed a reply to Clayton’s amended answer. See Landon v. 
Pettijohn, 231 Neb. 837, 438 N. W.2d 757 (1989). 
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CONITRIBUTING OFFICE CONCEPT 


Clayton will credit the office 70% of gross commission revenue. Of 
the remaining 30$ the following iteas would be partially subsidized: 
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east eee! $350 per broker.* 4 
Administrative Personnel: : 
$200 per broker. 
Communication: 
$100 per broker. 
Health Insurance: 
$100 per broker. 
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These aré monthly ‘amounts. The remaining normal P & L expenses wuld - 
be charges against the 70$. Additionally, Clayton would pay, upon 
prior consultation and agreement, certain one-time expenses associated 


with changes necessary to put this operation in effect. 
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Date: 
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The record shows the following: Clayton is a commodities 
brokerage firm with its headquarters in St. Louis, Missouri. 
Plaintiff was initially employed by Clayton in 1976 as a 
commodities option trader. He worked for Clayton until 1981, 
when he quit after a dispute regarding payment of a customer’s 
account deficit. Plaintiff then opened his own business in the 
Livestock Exchange Building in Omaha as an independent 
introducing broker with Cargill Investing Service. 

In 1984, Clayton closed the office it had maintained in the 
Livestock Exchange Building. Soon after, plaintiff was 
approached with an offer to return to work for Clayton as the 
manager of Clayton’s recently vacated Omaha office. 

The parties began discussions and eventually agreed that 
plaintiff would take over operation of the Omaha office on 
December 1, 1984. It was testified to that exhibit 1, discussed 
above, was signed in March 1985 at a convention in New 
Orleans, after plaintiff had already been operating the office 
since the preceding December. 

Clayton operated three types of offices. In _ its 
company-owned offices, all employees were paid a set salary or 
commission. The company was responsible for all expenses and 
any risk of loss. Another office arrangement was that of an 
independent introducing broker, who assumed all expenses and 
all risk of loss in exchange for a predetermined percentage of all 
commissions generated by the office. 

The third arrangement, which was chosen by plaintiff, was 
known as a “shared office” concept. Under this arrangement, 
plaintiff received 70 percent of all commissions generated by 
the office. He was responsible for all ordinary and usual 
operating expenses, and apparently bore the risk of loss if those 
expenses exceeded the office’s share of commissions. In 
exchange for its 30 percent, Clayton subsidized certain office 
expenses, paid payroll taxes, provided health insurance and 
other employee benefits, and provided some equipment. 
Clayton would also pay all salaries and expenses, and then 
would deduct those amounts from the office’s 70-percent share 
of commissions. All commissions were collected by Clayton. 
Only a small percentage of Clayton’s offices operated in this 
manner. 
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Plaintiff’s operation showed a profit until April 1986, when 
one of the plaintiff’s brokers lost a large account. Commissions 
dwindled, the office was unable to meet expenses, and the 
office began incurring debt to Clayton. In November 1986, 
Clayton closed the Omaha office. 

“At the trial, 72 exhibits were submitted by the parties. 
Plaintiff’s evidence supported his theories that he was an 
employee and had been underpaid in his commissions. 
Clayton’s evidence supported its theory that it had paid 
plaintiff more than required by the contract and that plaintiff 
was indebted to Clayton on Clayton’s counterclaim. 

We first address plaintiff’s contention that the trial court 
erred in its refusal to order an accounting. The point is not 
argued in plaintiff’s brief. We have held that this court need not 
consider assignments of error not argued in an appellant’s brief. 
State v. Contreras, 236 Neb. 455, 461 N.W.2d 562 (1990). 

Plaintiff next assigns as error the trial court’s finding that the 
Nebraska Wage Payment and Collection Act, §§ 48-1228 et 
seq., is not applicable to this case. We recently held in Waite v. 
A. S. Battiato Co., ante p. 151, 469 N.W.2d 766 (1991), that 
where an employment contract provides for the sharing of 
possible financial losses, sums collected under such a provision 
are not “benefits” which could be considered “wages” under 
§ 48-1229(3). In this case, the contract between the parties 
provided for a sharing of possible losses. Clayton agreed to 
make certain payments to plaintiff, whether plaintiff generated 
income or not. Plaintiff agreed to make the balance of any 
required payments, whether the operation generated sufficient 
money or not. Plaintiff stood to make profits or pay losses 
depending on his operation of the business. The trial court was 
correct in holding that the contract between the parties did not 
come under §§ 48-1228 et seq. 

Plaintiff’s third assignment of error challenges the district 
court’s refusal to offset various expenses pursuant to the 
contract. This action is one at law, and thus the factual findings 
of the trial court have the effect of a jury verdict and will not be 
set aside unless clearly wrong. Waite v. A. S. Battiato Co., 
supra. We do not reweigh the evidence but, instead, consider the 
judgment in the light most favorable to the successful party on 
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each of the issues. That party is entitled to the benefit of every 
inference which can reasonably be deduced from the evidence. 
Id, Finally, in a bench trial, the judge sitting as the trier of fact is 
the sole judge of the credibility of the witnesses and the weight 
to be given their testimony. Jd. 

First, plaintiff contends that $10,258.50 was improperly 
charged to the plaintiff’s office for one of plaintiff’s brokers’ 
account debits. Plaintiff contends that the industry practice is 
to deduct debit losses from the individual broker in charge of 
the defaulting customer’s account. Clayton adduced evidence 
that plaintiff requested Clayton to deduct losses from plaintiff 
instead of the account of his star producer. In its order, the trial 
court stated: 

Aside from the filing of this suit . . . there was no protest 
by the Plaintiff at any time concerning these deductions. 
While I do not rely on the doctrine of estoppel, the 
Plaintiff’s failure to protest these substantial deductions 
reasonably close to the time they were made supports the 
finding that more likely than not the Plaintiff agreed to 
the deductions from his commissions. 

We determine that this finding was reasonably deducible from 
the evidence. There was no error in the court’s refusal to offset 
these deductions. 

Plaintiff then contends that the trial court erred in failing to 
offset $1,311 in wages that the company allegedly did not pay to 
one of plaintiff’s brokers. The practice of the parties was that 
the company would issue the paychecks, and then the wages for 
plaintiff’s employees would be deducted from the office’s share 
of commissions. Whether or not the paycheck was issued is a 
question of fact. The court did not allow the offset, thereby 
finding, in effect, that the check was issued. The evidence is not 
conclusive either way. The trial court did not err in this regard. 

Plaintiff then contends the trial court erred in refusing to 
offset alleged overcharges for wire and hotline expenses. The 
wire expense consisted of a rental fee for Teletype equipment 
and a monthly charge for the telephone wire over which the 
Teletype information was transmitted. The hotline expense was 
for an open line between all Clayton offices and traders on the 
floor of the Chicago exchange. The two expenses were 
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combined as one on the monthly reports received by plaintiff. 

Plaintiff testified, over objection, that the parties orally 
agreed that the hotline portion of expenses would not exceed 
$150. The monthly statements consistently showed a charge in 
excess of that amount. The trial court found that the expenses 
were owed by plaintiff. There is sufficient evidence to support 
the trial court’s findings. 

Finally, plaintiff contends that the trial court erred in failing 
to offset $3,040.83 in office expenses that the plaintiff alleged 
were charged to him after the office had closed. The court 
received an exhibit prepared by an employee of Clayton’s which 
divided the expenses on the November and December 1986 
billing statements between those expenses which accrued before 
the closing of the office and those which accrued after the 
closing. Clayton conceded that plaintiff was not responsible for 
the latter amounts. It is apparent that the court found that the 
expenses before closing were owed by plaintiff under the 
contract. The trial court was correct in that determination. 

At the conclusion of its brief on this appeal, Clayton moved 
for sanctions for a frivolous appeal under Neb. Rev. Stat. 
§ 25-824(4) (Reissue 1989). We find that the appeal was not 
frivolous. The motion is denied. 

The order of the district court is affirmed. 

AFFIRMED. 

WHITE, J., concurs. 
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MICHAEL G. KATSKEE, MITCHELL D. KATSKEE, ANDSALLY A. 


SHIELDS, COPERSONAL REPRESENTATIVES OF THE ESTATE OF 


LoyAL KATSKEE, DECEASED, DOING BUSINESS AS L.K. COMPANY, 


APPELLANTS, V. NEVADA Bos’s GOLF OF NEBRASKA, INC., A 
NEBRASKA CORPORATION, DOING BUSINESS AS NEVADA Bos’s, 
APPELLEE. 

472 N.W.2d 372 


Filed July 19, 1991. No. 89-170. 


Waiver: Words and Phrases. A waiver is the voluntary and intentional 
relinquishment or abandonment of a known existing legal right, or conduct 
which warrants an inference of relinquishment of such aright. 

Waiver: Estoppel. To establish waiver of a legal right, there must be clear, 
unequivocal, and decisive action by the party which demonstrates such purpose, 
or acts amounting to estoppel. 

Contracts: Waiver: Proof: Intent. A written contract may be waived in whole or 
in part, either directly or inferentially, and the waiver may be proved by express 
declarations manifesting the intent not to claim the advantage, or by so 
neglecting and failing to act as to induce the belief that it was the party’s 
intention to waive. 

Decedents’ Estates: Claims: Limitations of Actions: Pleadings: Recoupment. 
Notwithstanding a defendant’s failure to file a claim in estate proceedings 
pursuant to the provisions of Neb. Rev. Stat. § 30-2485 (Reissue 1989), the 
defendant may assert a counterclaim that arises out of the transaction or 
occurrence on which the plaintiff estate’s action is founded for purposes of 
recoupment to prevent or reduce a judgment for plaintiff, but affirmative relief 
will not be given defendant on such a counterclaim. 

Decedents’ Estates: Claims: Limitations of Actions: Pleadings: Waiver. Failure 
to plead the nonclaim statute, Neb. Rev. Stat. § 30-2485 (Reissue 1989), does not 
effect a waiver of the bar. 

Jury Instructions: Appeal and Error. Failure to object to an instruction after it 
has been submitted to counsel for review precludes raising an objection on 
appeal absent plain error indicative of a probable miscarriage of justice; 
however, the trial court must instruct the jury on the law of the case, whether so 
requested or not. 

Appeal and Error: Words and Phrases. Plain error exists where there is an error, 
plainly evident from the record but not complained of at trial, which 
prejudicially affects a substantial right of a litigant and is of such a nature that to 
leave it uncorrected would cause a miscarriage of justice or result in damage to 
the integrity, reputation, and fairness of the judicial process. 

Appeal and Error. Plain error may be asserted for the first time on appeal or be 
noted by the appellate court on its own motion. 

Breach of Contract: Damages. One injured by a breach of contract is entitled to 
recover all its damages, including the gains prevented as well as the losses 
sustained, provided the damages are reasonably certain and such as might 
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naturally be expected to follow the breach. 
10. Damages: Proof. While it is true that damages need not be proved with 
mathematical certainty, neither can they be established by evidence which is 
speculative and conjectural. 

:_.____. The loss of prospective profits may be recovered if the evidence 
shows with reasonable certainty both the loss and the extent thereof. 
Uncertainty as to the fact of whether damages were sustained at all is fatal to 
recovery, but uncertainty as to amount is not if the evidence furnishes a 
reasonably certain factual basis for computation of the probable loss. 


Appeal from the District Court for Douglas County: 
STEPHEN A. Davis, Judge. Reversed and remanded for a new 
trial. 


Paul R. Elofson, of Abrahams, Kaslow & Cassman, for 
appellants. 


Charles L. Titus for appellee. 


HAstInGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


CAPORALE, J. 

Plaintiffs-appellants, Michael G. Katskee, Mitchell D. 
Katskee, and Sally A. Shields, personal representatives of the 
estate of Loyal Katskee, deceased, alleged that by failing to 
make certain payments, defendant-appellee, Nevada Bob’s 
Golf of Nebraska, Inc., a Nebraska corporation doing business 
in Omaha, Nebraska, as Nevada Bob’s, breached its obligations 
as the lessee of certain shopping mall space from decedent’s sole 
proprietorship, L.K. Company. Nevada Bob’s in. turn 
counterclaimed, pleading that L.K. Company is estopped from 
asserting the breach by Nevada Bob’s, as L.K. Company had 
earlier breached the lease by failing to allow Nevada Bob’s to 
exercise its right of first refusal to lease and occupy space 
adjacent to the demised space, thereby diminishing its profits, 
and by overcharging for common area expenses. Pursuant to 
verdict, the district court dismissed the personal 
representatives’ second amended petition and entered a 
judgment in the sum of $58,000 in favor of Nevada Bob’s on its 
counterclaim. The personal representatives claim the district 
court erred in (1) failing to find that Nevada Bob’s, as a matter 
of law, waived its right of first refusal, (2) failing to require 
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Nevada Bob’s to prove it had filed a claim in the estate 
proceedings, (3) denying the personal representatives leave to 
amend their pleadings to allege the failure of Nevada Bob’s to 
file the aforesaid claim, (4) instructing the jury that it could not 
find both for the personal representatives on their petition and 
for Nevada Bob’s on its counterclaim, and (5) finding Nevada 
Bob’s sufficiently proved its damages to submit that issue to the 
jury. We reverse and remand for anew trial. 

The lease in question was executed on October 12, 1983, and 
provided that Nevada Bob’s would have a right of first refusal 
on adjoining space. 

In May or June 1984, Nevada Bob’s decided it needed to 
expand its facilities. In July or August 1984, Richard Johnson 
contacted L.K. Company about renting space in the mall for his 
business, Frank’s Music Collectibles. Johnson was interested in 
the space which was subject to Nevada Bob’s right of first 
refusal. 

Michael Katskee, decedent’s son in charge of L.K. 
Company’s operations and one of the personal representatives, 
testified that he informed Paul Mulligan, Nevada Bob’s 
manager, that L.K. Company had a prospective tenant for the 
adjacent space and needed to speak with Craig Reitz, president 
of Nevada Bob’s. The son said he met with Reitz approximately 
2 weeks later, reminded him that Nevada Bob’s had a right of 
first refusal on the space, and told him of Johnson’s interest. 
According to the son, Reitz told him that Nevada Bob’s was not 
interested in the space, and a few weeks later Johnson rented it. 

In contrast, Reitz testified that he first learned of Johnson’s 
lease of the adjacent space after the fact and that it was he who 
reminded the son that Nevada Bob’s had a right of first refusal 
on the space. According to Reitz, the son told him he would 
“see what he could do.” Reitz further testified that the son 
informed him in October 1984 that Johnson would be unable to 
leave the adjacent space until after Christmas. When Johnson 
did not relocate after Christmas, Reitz again contacted the son 
and was informed that Johnson would not be moving. In 
February 1985, Nevada Bob’s offered to help relocate Johnson 
and pay the first month’s rent at the new location on the theory 
that this would be more expedient and cost-effective than 
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vacating the leased premises and defending a lawsuit. 

Reitz stated that he had another conversation with the son in 
May 1985, in which Reitz informed the son that Nevada Bob’s 
would have to relocate in the fall unless permitted to expand. 
According to Reitz, the son said that Johnson’s lease expired on 
August 31, and suggested that Nevada Bob’s wait and see if 
Johnson would renew. Johnson’s lease was renewed in October. 

Reitz testified that Nevada Bob’s informed the son in August 
1985 that they would be seeking new space and that as soon as 
such was found, Nevada Bob’s would vacate the leased 
premises. 

Decedent died on November 12, 1985. On December 6, 1985, 

. Nevada Bob’s sent L.K. Company a registered letter informing 
it that Nevada Bob’s would vacate the leased premises as of 
January 31, 1986. Nevada Bob’s vacated the premises in 
mid-January 1986. It was $900 in arrears on the rent due as of 
the date it tendered its final payment in January 1986 and did 
not pay rent for the remaining 9 months of its lease term. L.K. 
Company was unable to relet the space. 

The claim that the district court erred by failing to find that 
as a matter of law Nevada Bob’s waived its right of first refusal 
is controlled by the rule that a waiver is the voluntary and 
intentional relinquishment or abandonment of a known 
existing legal right, or conduct which warrants an inference of 
relinquishment of such a right. To establish waiver of a legal 
right, there must be clear, unequivocal, and decisive action by 
the party which demonstrates such purpose, or acts amounting 
to estoppel. Wheat Belt Pub. Power Dist. v. Batterman, 234 
Neb. 589, 452 N.W.2d 49 (1990); Jelsma v. Scottsdale Ins. Co., 
231 Neb. 657, 437 N.W.2d 778 (1989). A written contract may 
be waived in whole or in part, either directly or inferentially, 
and the waiver may be proved by express declarations 
manifesting the intent not to claim the advantage, or by so 
neglecting and failing to act as to induce the belief that it was the 
party’s intention to waive. Jelsma, supra; Pearce v. ELIC 
Corp., 213 Neb. 193, 329 N. W.2d 74 (1982). 

If the jury wished to do so, it could reasonably interpret 
Reitz’ testimony as demonstrating not an intent on the part of 
Nevada Bob’s to waive its option on the adjacent space but, 
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rather, a willingness by Nevada Bob’s to go to great lengths to 
find a way to exercise its right without resorting to litigation. 
Consequently, the district court could not properly conclude 
that Nevada Bob’s as a matter of law waived its right of first 
refusal. 

We thus reach the second claimed error, the district court’s 
failure to obligate Nevada Bob’s to prove, as an element of its 
counterclaim, that it had filed a claim with the decedent’s estate 
as required by Neb. Rev. Stat. § 30-2485 (Reissue 1989). 

Section 30-2485(a), in pertinent part, provides: 

All claims against a decedent’s estate which arose before 
the death of the decedent, including claims of the state and 
any subdivision thereof, whether due or to become due, 
absolute or contingent, liquidated or unliquidated, 
founded on contract, tort, or other legal basis, if not 
barred earlier by other statute of limitations, are barred 
against the estate, the personal representative, and the 
heirs and devisees of the decedent, unless presented as 
follows: 

(1) within two months after the date of the first 
publication of notice to creditors if notice is given in 
compliance with section 30-2483 [providing for notice by 
publication] . . . . If any creditor has a claim against a 
decedent’s estate which arose before the death of the 
decedent and which was not presented within the time 
allowed by this subdivision, including any creditor who 
did not receive notice, such creditor may apply to the court 
within sixty days after the expiration date provided in this 
subdivision for additional time and the court, upon good 
cause shown, may allow further time not to exceed thirty 
days; 

(2) within three years after the decedent’s death, if 
notice to creditors has not been published. 

The personal representatives offered but were not permitted 
to prove that estate proceedings were commenced in the county 
court for Douglas County on November 25, 1985, that notice to 
creditors of decedent’s death was published and the final date 
for filing a claim against the estate was January 27, 1986, and 
that Nevada Bob’s did not file any claim. Although it is true that 
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the lease was signed on behalf of L.K. Company by the son, the 
document identified the lessor as “L.K. Company (Loyal 
Katskee).” Thus, the suggestion by Nevada Bob’s that it could 
not have known its lease was with decedent’s sole proprietorship 
is untenable. 

Nevada Bob’s next argues that § 30-2485 is inapplicable 
because the lease defines “lessor” (and lessee) to include the 
“heirs, executors, administrators, successors and assigns,” and 
thus, by implication, personal representatives. According to 
Nevada Bob’s, the fact that the lease defines lessor to include 
personal representatives takes its counterclaim out of the 
provisions of the probate code. This assertion is without merit. 
The statutory language is clear: “All claims against a decedent’s 
estate which arose before the death of the decedent . . . are 
barred against the estate, the personal representative, and the 
heirs and devisees” unless presented within the appropriate 
period. The counterclaim of Nevada Bob’s is against the 
personal representatives in their capacity as such for a breach by 
decedent during his life. The claim is barred unless filed within 
the period set forth in § 30-2485. 

Recognizing the likelihood that we would reject the position 
just dismissed, Nevada Bob’s next contends that the nonclaim 
statute does not apply to counterclaims. Following a long line 
of earlier cases holding that a statute of limitations will not bara 
defense of recoupment, we recently reaffirmed that the defense 
of recoupment is not barred by § 30-2485. In re Estate of 
Massie, 218 Neb. 103, 353 N.W.2d 735 (1984), disapproved on 
other grounds, In re Estate of Price, 223 Neb. 12, 388 N.W.2d 
72 (1986). Nevada Bob’s invites us to extend the Massie 
exception to include counterclaims as well; it is an invitation we 
decline, for there is a difference between recoupment and a 
counterclaim. The former is purely defensive, while the latter 
seeks to recover an affirmative judgment. 

According to C. Wright, The Law of Federal Courts at 
534-35 (4th ed. 1983): 

The usual doctrine, with respectable common law origins, 
is that an unrelated counterclaim is barred by the statute of 
limitations. A counterclaim that arises out of the 
transaction or Occurrence on which the action is founded 
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may be asserted for purposes of recoupment to prevent or 
reduce a judgment for plaintiff but affirmative relief will 
not begiven onsuch acounterclaim. 

The counterclaim of Nevada Bob’s arises out of the same 
transaction as does the personal representatives’ action, i.e., 
the lease between L.K. Company and Nevada Bob’s. 
Therefore, the rights of Nevada Bob’s under the lease may be 
asserted for recoupment and thus limit or defeat the personal 
representatives’ claim, but cannot become the basis of an 
affirmative award against the personal representatives. To hold 
otherwise would be to open the door to collusive lawsuits. It is 
to avoid such suits that we have held a personal representative 
cannot waive the bar of the nonclaim statute to the detriment of 
the estate, even by failing to plead it. In re Estate of Masopust, 
232 Neb. 936, 443 N.W.2d 274 (1989). This rule prevents a 
personal representative from favoring a particular late 
claimant. If we were to hold that an otherwise barred claim 
could be raised as a counterclaim, a personal representative 
would be able to avoid the rule against waiver simply by filing a 
meritless suit against a favored creditor, thereby permitting that 
creditor to avoid the bar of the nonclaim statute and defeat the 
very purpose of the rule against waiver. 

Having concluded that the nonclaim statute is applicable, we 
must address the third assignment of error by determining the 
effect of the personal representatives’ failure to plead the 
statute in their answer to the counterclaim of Nevada Bob’s. 

We have already noted that failure to plead the nonclaim 
statute does not effect a waiver of the statutory bar. Jn re Estate 
of Masopust, supra. See, also, Storm vy. Cluck, 168 Neb. 13, 95 
N.W.2d 161 (1959); In re Estate of Golden, 120 Neb. 226, 231 
N.W. 833 (1930); Estate of Fitzgerald v. First Nat. Bank of 
Chariton, 64 Neb. 260, 89 N.W. 813 (1902) (cases in accord with 
Masopust but predating adoption of the present probate code). 

Neb. Rev. Stat. § 30-2484 (Reissue 1989) provides, in 
pertinent part: “Unless an estate is insolvent the personal 
representative, with the consent of all successors, may waive 
any defense of limitations available to the estate.” (Emphasis 
supplied). Since the personal representatives cannot waive the 
defense without the consent of all the successors and failure to 
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plead the nonclaim defense does not act as a waiver, the effect is 
to make proof of compliance with the claim procedure a 
condition precedent to, or an essential element of, the 
counterclaim of Nevada Bob’s, irrespective of the allegations in 
the personal representatives’ answer. 

The foregoing resolution of the second and third 
assignments of error obviously requires a reversal of the district 
court’s judgment and a remand of the cause for a new trial. 
Nonetheless, we address the fourth assignment of error, which 
challenges an instruction to the jury, for the analysis of that 
assignment further explains the interplay between the personal 
representatives’ petition and the counterclaim of Nevada Bob’s. 

In presenting their argument in this regard, the personal 
representatives acknowledge they failed to object to the 
instruction when it was tendered for review, but contend that 
the instruction was plain error and for that reason warrants 
reversal of the district court’s judgment. 

In view of the determination that, in any event, further 
proceedings must be had, the personal representatives’ failure 
to object is academic. Nonetheless, it is worth recalling that 
failure to object to an instruction after it has been submitted to 
counsel for review precludes raising an objection on appeal 
absent plain error indicative of a probable miscarriage of 
justice; however, the trial court must instruct the jury on the law 
of the case, whether so requested or not. State v. Lohman, 237 
Neb. 503, 466 N. W.2d 534 (1991). Plain error exists where there 
is an error, plainly evident from the record but not complained 
of at trial, which prejudicially affects a substantial right of a 
litigant and is of such a nature that to leave it uncorrected would 
cause a miscarriage of justice or result in damage to the 
integrity, reputation, and fairness of the judicial process. Plain 
error may be asserted for the first time on appeal or be noted by 
the appellate court on its own motion. State on behalf of Garcia 
v. Garcia, ante p. 455, 471 N.W.2d 388 (1991); In re Interest 
of M.B. and J.B. , 233 Neb. 368, 445 N.W.2d 618 (1989). 

The questioned instruction advised the jury it could not 
“return a verdict for the [personal representatives] on [their] 
petition and for [Nevada Bob’s] on [its] counterclaim. A 
recovery by the one precludes a recovery by the other.” 
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(Emphasis in original.) It is erroneous in two respects. 

First, the instruction ignores the fact that the jury could have 
found in favor of the personal representatives on their claim for 
the $900 in arrearages which accrued before Nevada Bob’s 
vacated the premises, while still finding that the claim for rent 
accruing after the departure by Nevada Bob’s was defeated by 
L.K. Company’s failure to give Nevada Bob’s an opportunity to 
exercise its right of first refusal. Second, because of the bar 
imposed by the nonclaim statute, Nevada Bob’s could only use 
its counterclaim for recoupment; absent a recovery by the 
personal representatives, Nevada Bob’s would have nothing 
against which to recoup. 

Because the same issue is likely to arise during the course of a 
new trial, we look to the adequacy of the proof of damages 
sustained by Nevada Bob’s. 

The witness called as an expert on the topic by Nevada Bob’s 
testified that Nevada Bob’s lost $130,445 in profits because it 
was not permitted to expand into the adjacent L.K. Company 
space. The witness computed this figure by determining the 
yearly revenue produced per square foot at the location to 
which Nevada Bob’s moved after vacating the L.K. Company 
premises and multiplying that figure by the square footage of 
the adjacent space. The witness called that result the revenue 
Nevada Bob’s lost per year because it was unable to expand. He 
next multiplied this computation by gross profit margin and 
subtracted therefrom his estimate of the additional expenses 
incident to the increased square footage. He then divided this | 
figure by 12 to obtain what he designated as lost profits per 
month and multiplied that figure by the number of months 
Nevada Bob’s stayed at the L.K. Company premises after L.K. 
Company’s breach of the option provision of the lease. 

One injured by a breach of contract is entitled to recover 
all its damages, including the gains prevented as well as the 
losses sustained, provided the damages are reasonably 
certain and such as might naturally be expected to follow 
the breach. [Citations omitted.] While it is true that such 
damages need not be proved with mathematical certainty, 
neither can they be established by evidence which is 
speculative and conjectural. [Citation omitted.] [We have] 
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observed that loss of prospective profits may be recovered 
if the evidence shows with reasonable certainty both their 
occurrence and the extent thereof. Uncertainty as to the 
fact of whether damages were sustained at all is fatal to 
recovery, but uncertainty as to amount is not if the 
evidence furnishes a reasonably certain factual basis for 
computation of the probable loss. [Citation omitted. ] 
Buell, Winter, Mousel & Assoc. v. Olmsted & Perry, 227 Neb. 
770, 774, 420 N. W.2d 280, 283-84 (1988). 

As noted previously, the lost-revenue figure was based upon 
the performance of Nevada Bob’s at the new location, not at the 
L.K. Company premises. The expert assumed that the only 
difference between the two locations was the square footage. 
No studies or comparisons were made as to differences in the 
customer base, relative accessibility of the facilities, proximity 
to recreation areas or other shopping areas, parking, or any 
other external factors. 

The witness also used sales figures from a different time 
period and made no study as to any changes in the relevant 
market. He did not evaluate whether there was any change in 
the number of competitors, whether there was any change in 
consumer interest in the relevant products, or whether there 
were any changes in the products sold by Nevada Bob’s. 

He assumed that since Nevada Bob’s sold $216 worth of 
merchandise per square foot at the new location for 1986, it 
would have had identical revenue per square foot at the L.K. 
Company premises during the previous 17 months. As the 
expert provided no foundation for this assumption, there is no 
basis upon which the jury could conclude that the two locations 
and time periods were comparable. Thus, the revenue per 
Square foot from the new location was irrelevant, and the 
witness’ lost-profits figure is mere speculation and conjecture. 

Nor did the testimony of Reitz provide a basis upon which 
the jury could assess damages. This witness, who has a degree in 
corporate finance, who has been in the sporting goods business 
since 1970, and who operates a number of sporting goods 
stores, opined that as a result of its inability to expand into the 
adjacent L.K. Company space, Nevada Bob’s lost $130,000 in 
profits. His opinion was based upon a review of the corporate 
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books and records; the “substantial similarity” between the 
operations of Nevada Bob’s at the L.K. Company location and 
the new location, as well as between those locations and his 
other stores; discussions with other Nevada Bob’s franchise 
owners as to optimum square footage; and his experience in the 
business. He also testified that both the L.K. Company and the 
new Omaha locations had the identical customer base. 
Although he testified that he made a traffic survey of the new 
location “by sight,” he did not relate the results of this survey to 
his opinion, and he admitted that he made no such survey at the 
old location. 

This testimony, like that of the other expert testifying for 
Nevada Bob’s, fails to establish that the L.K. Company 
location was similar to the locations with which it was 
compared. Although Reitz stated that the operations at the 
various locations were substantially similar, he did not establish 
that the locations themselves were similar. In addition, Reitz’ 
comparison of performance at the L.K. Company location 
with that at the new location suffers from the same temporal 
problems as did that of the other witness. In sum, Reitz’ 
testimony is as speculative and conjectural as that of the other 
expert. 

For the foregoing reasons, the judgment of the district court 
is reversed and the cause remanded for further proceedings 
consistent with this opinion. 

REVERSED AND REMANDED FOR A NEWTRIAL. 

WHITE, J., dissenting. 

The majority has reversed the judgment and remanded this 
cause on other grounds, but has nonetheless found it necessary 
to advise all the parties, as well as the trial court, that the 
testimony by the expert witness of Nevada Bob’s was 
“speculative and conjectural.” I disagree with the majority’s 
comments concerning the adequacy of proof of damages for 
lost profits, as well as the advisory nature of these comments. 

A trial court’s ruling in receiving or excluding an expert’s 
opinion will be reversed only when there has been an abuse of 
discretion. Fugisang v. Blue Cross, 235 Neb. 552, 456 N.W.2d 
281 (1990). Neb. Rev. Stat. § 27-702 (Reissue 1989) permits an 
expert to testify if his scientific, technical, or other specialized 
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knowledge will assist the trier of fact to understand the evidence 
or to determine a fact in issue. The witness must have sufficient 
skill, knowledge, experience, training, or education in order to 
qualify as an expert. 

The majority concludes that the calculation of lost revenue 
sustained by Nevada Bob’s at the L.K. Company premises 
cannot be based on the performance of Nevada Bob’s at the 
new location. The majority asserts that this testimony, as well as 
the testimony of the company president, Reitz, was insufficient 
because it failed to establish that the L.K. Company location 
was similar to the locations with which it was compared and 
upon which the lost-profit figures were based. The majority 
does not dispute the expert status of either witness. 

The evidence strongly tended to show an optimum sales 
potential was achieved when space available reached the desired 
size. To what extent the damages calculation should be 
discounted or credited was and is a question for the finder of 
fact. According to our standard of review, that finding may not 
be overturned unless there has been an abuse of discretion by 
the trial court. 

I agree that in any event Nevada Bob’s is entitled only to a 
setoff of any damages awarded to the L.K. Company. The 
record contains sufficient evidence for the trial court to 
conclude that the lost profits of Nevada Bob’s at the L.K. 
Company location equaled $130,445. Therefore, since the 
damages of Nevada Bob’s far exceed any damages that could 
possibly be awarded to the L.K. Company, the L.K. Company’s 
claim should be dismissed and the counterclaim of Nevada 
Bob’s should be dismissed. 

Once again the majority has seen fit to substitute its 
judgment for that of the trial court. I find no abuse of 
discretion by the trial court in this case. 
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“FRANCES E. WORKMAN, APPELLANT, V. STEVEN L. STEHLIK AND 
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DUANE L. STEHLIK, APPELLEES. 
471 N.W.2d 760 


Filed July 19,1991. No. 89-324. 


Courts: Judgments: Appeal and Error. On appeal, the district court reviews the 
county court judgment for error appearing on the record made in the county 
court. 

. As appellate courts reviewing a judgment in a bench 
trial of alaw action in the county court, the Supreme Court and the district court 
do not reweigh evidence, but consider the judgment in the light most favorable 
to the successful party and resolve evidentiary conflicts in favor of the successful 
party, who is entitled to every reasonable inference deducible from the evidence. 
Appeal and Error. Appellate courts are required to review questions of law de 
novo onthe record. 

Negligence: Words and Phrases. Contributory negligence is conduct for whicha 
plaintiff is responsible, amounting to a breach of the duty which the law imposes 
upon persons to protect themselves from injury and which, concurring and 
cooperating with actionable negligence on the part of the defendant, contributes 
tothe injury. 

Negligence. An actor is contributorily negligent if (1) he or she fails to protect 
himself or herself from injury, (2) his or her conduct concurs and cooperates 
with the defendant’s actionable negligence, and (3) his or her conduct 
contributes to his or her injuries as a proximate cause. 

Motor Vehicles: Right-of-Way. When two vehicles approach or enter an 
intersection from different roadways at approximately the same time, the driver 
of the vehicle on the left shall yield the right-of-way to the vehicle on the right. 

. When a collision occurs in the ordinary city or country 
intersection, unless there is evidence that one of the vehicles was traveling at a 
very much greater rate of speed than the other, it is self-evident that the vehicles 
were reaching the intersection “at approximately the same time.” A driver who 
does not have the right-of-way is not justified in taking close chances, but has the 
duty to yield if there is a reasonable risk of collision should both vehicles 
continue on their course. 

Motor Vehicles: Right-of-Way: Negligence. A driver approaching an 
unprotected intersection where he or she knows and can readily observe that his 
or her view is obstructed must do so at such a speed as will afford him or her a 
reasonable opportunity to make effective observations for cars approaching on 
the intersecting road and give him or her a reasonable opportunity to properly 
react to the situation he or she then observes or could observe, and where his or 
her view is completely obstructed and his or her speed is such that he or she has 
given himself or herself no opportunity at all to observe and react appropriately, 
he or she may, where the facts are undisputed, be found negligent as a matter of 
law. 


Appeal from the District Court for Pawnee County, ROBERT 
FINN, Judge, on appeal thereto from the County Court for 
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Pawnee County, THOMAS J. Gist, Judge. Judgment of District 
Court affirmed. 


Kevin Ruser for appellant. 


Stephen L. Ahl, of Wolfe, Anderson, Hurd, Luers & Ahl, for 
appellees. 


HastInocs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


Hastincs, C.J. 

Plaintiff, Frances E. Workman, appeals from the judgment 
of the district court which reversed a judgment in the amount of 
$945 plus costs entered in her favor by the county court 
following a bench trial. She assigns as error the findings by the 
district court that she was guilty of contributory negligence as a 
matter of law and that her negligence was sufficient to bar her 
recovery as a matter of law. We affirm. 

On May 20, 1988, between 5 and 6 p.m., plaintiff was driving 
her Oldsmobile automobile west on Luzerne Street in Table 
Rock. At that time she was struck by the motor vehicle being 
driven by Steven L. Stehlik, who was southbound on 9th Street. 
This was a 90° angle intersection with no traffic control signs or 
signals on either street. The roads’ surfaces were unpaved, and 
it had rained in the afternoon and was raining at the time of the 
accident. 

Workman testified in county court that as she approached 
the intersection she looked to the north as soonas possible when 
an embankment was no longer blocking her view. By the time 
Workman could see around the embankment to the north she 
was already in the middle of the intersection and could see 
Stehlik’s vehicle approaching from her right approximately two 
or three car lengths north of the intersection. Workman 
estimated that she was traveling between 12 and 20 miles per 
hour as she approached the intersection. Stehlik, in his 
testimony, estimated that Workman was traveling over 20 miles 
per hour as her vehicle entered the intersection. Workman 
testified that she was almost through the intersection when her 
vehicle was struck behind her passenger door. Workman 
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produced an estimate of $945 for the repair of her vehicle. 

Stehlik pled guilty to a citation for failure to yield the 
right-of-way. He estimated that prior to entering the 
intersection he was traveling 15 miles per hour. Workman 
estimated that Stehlik was traveling 25 miles per hour as his 
vehicle approached the intersection. Stehlik testified that the 
embankment obstructed his view of the other road near the 
intersection, or to his left, the direction from which Workman 
was approaching. Before entering the intersection Stehlik 
slowed and looked to his left and right and saw a red blur as he 
looked to his left again. Stehlik said that he tried to brake his 
vehicle, but his brakes locked. He estimated that after his 
brakes locked his vehicle slid 4 or 5 feet. 

Following a bench trial, the county court found that Stehlik 
was negligent in the operation of his motor vehicle and that 
Workman was not contributorily negligent. Judgment was 
entered for Workman for $945 plus costs. 

Upon the defendants’ appeal to the district court, the district 
court concurred with the county court in finding Stehlik 
negligent, but found that the plaintiff was contributorily 
negligent as a matter of law in failing to keep a proper lookout 
as she proceeded through the intersection. The district court, in 
reversing the judgment of the county court, found that 
Workman’s contributory negligence barred her recovery as a 
matter of law. Workman has appealed and requests that the 
judgment of the district court be reversed and the judgment of 
the county court be reinstated. 

On appeal, the district court reviews the county court 
judgment for error appearing on the record made in the county 
court. Neb. Rev. Stat. § 25-2733(1) (Reissue 1989). 

As appellate courts reviewing a judgment ina bench trial of a 
law action in the county court, the Supreme Court and the 
district court do not reweigh evidence, but consider the 
judgment in the light most favorable to the successful party and 
resolve evidentiary conflicts in favor of the successful party, 
who is entitled to every reasonable inference deducible from the 
evidence. Dammann v. Litty, 234 Neb. 664, 452 N.W.2d 522 
(1990). 

However, appellate courts are required to review questions 
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of law de novo on the record. Northern Natural Gas Co. v. 
State Bd. of Equal. , 232 Neb. 806, 443 N.W.2d 249 (1989). 

Contributory negligence is conduct for which a plaintiff is 
responsible, amounting to a breach of the duty which the law 
imposes upon persons to protect themselves from injury and 
which, concurring and cooperating with actionable negligence 
on the part of the defendant, contributes to the injury. An actor 
is contributorily negligent if (1) he or she fails to protect himself 
or herself from injury, (2) his or her conduct concurs and 
cooperates with the defendant’s actionable negligence, and (3) 
his or her conduct contributes to his or her injuries as a 
proximate cause. Horst v. Johnson, 237 Neb. 155, 465 N.W.2d 
461 (1991). 

According to Neb. Rev. Stat. § 39-635(1) (Reissue 1989), 
when two vehicles approach or enter an intersection from 
different roadways at approximately the same time, the driver 
of the vehicle on the left shall yield the right-of-way to the 
vehicle on the right. 

Workman contends that the statutory right-of-way rule does 
not apply in the case at bar because she was already in the 
intersection when Stehlik entered it. However, this court has 
held: 

“When a collision occurs in the ordinary city or country 
intersection, unless there is evidence that one of the 
vehicles was traveling at a very much greater rate of speed 
than the other, it is self-evident that the vehicles were 
reaching the intersection ‘at approximately the same 
time. ” 
Curlile v. Lindner, 227 Neb. 510, 511, 418 N.W.2d 256, 257 
(1988). Under Curlile, there is insufficient evidence that 
Workman reached the intersection prior to Stehlik, and thus 
Workman cannot avoid the finding of contributory negligence 
because of the limited evidence that she reached the intersection 
momentarily before Stehlik. 

There is also case law which supports a finding that evidence 
regarding Workman’s alleged presence in the intersection prior 
to Stehlik is irrelevant to the determination of liability. In 
Kendall v. Hongsermeier, 217 Neb. 109, 347 N.W.2d 855 
(1984), this court noted that § 39-635(1) was intended to avoid 
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collisions between vehicles at intersections and that the 
right-of-way was not to be determined by the single test of 
which vehicle actually entered the intersection first. The court 
said that the driver who does not have the right-of-way is not 
justified in taking close chances, but has the duty to yield if 
there is a reasonable risk of collision should both vehicles 
continue on their course. 

Under the rule announced by this court in Hodgson v. 
Gladem, 187 Neb. 736, 193 N.W.2d 779 (1972), Workman was 
negligent in failing to keep a proper lookout, regardless of the 
right-of-way rule. It was stated there: 

[T]he plaintiff approached a blind, unprotected 
intersection where he could not see to the left until almost 
at the intersection and where he had to realize that any car 
approaching on his left at whatever speed could not see 
him until it was almost in the intersection, and he did so at 
a speed which left him no alternative but to enter the 
intersection irrespective of whatever his observations 
might disclose when he reached a position where he could 
see to his left. 
Id. at 742, 193 N.W.2d at 783. 

The defendant in Hodgson was traveling 45 miles per hour as 
he approached the intersection. The defendant saw the 
plaintiff’s vehicle about 30 feet from impact and applied his 
brakes. The court, in finding both parties guilty of negligence 
more than slight as a matter of law, held as follows: 

[A] driver approaching an unprotected intersection where 
he knows and can readily observe that his view is 
obstructed must do so at such a speed as will afford him a 
reasonable opportunity to make effective observations for 
cars approaching on the intersecting road and give him a 
reasonable opportunity to properly react to the situation 
he then observes or could observe, and where his view is 
completely obstructed and his speed is such that he has 
given himself no opportunity at all to observe and react 
appropriately he may, where the facts are undisputed, be 
found negligent as a matter of law. 
Id. at 742-43, 193 N.W.2d at 783. 
In Crink v. Northern Nat. Gas Co., 200 Neb. 460, 263 
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N.W.2d 857 (1978), both drivers approached a blind, 
uncontrolled intersection at about the same time and at such a 
rate of speed that neither could take any effective action to 
avoid the accident when they first saw or could have seen one 
another. The plaintiff in Crink, who had the directional 
right-of-way, attempted to distinguish Hodgson on the grounds 
that the plaintiff in that case was traveling 40 to 45 miles per 
hour, whereas the plaintiff in Crink was traveling 25 miles per 
hour and applied his brakes shortly before impact. The court, 
in finding the plaintiff at least more than slightly negligent 
when compared to the defendant’s negligence, commented that 
the plaintiff’s speed was such that he could not avoid the 
collision, even though he braked when he first observed the 
defendant’s vehicle. The court said that the plaintiff’s speed, as 
was also the case in Hodgson, left him with no alternative but to 
enter the intersection irrespective of whatever his observations 
might disclose when he reached a position where he could see to 
his left. The case at bar is analogous to Crink, inthat Workman 
testified that she could not have avoided the accident by 
stopping. 

Workman did not have the directional right-of-way, she 
entered an intersection in which her view to her right was 
blocked by an embankment, she could not see oncoming traffic 
until she entered the intersection, and she was driving at such a 
rate of speed that by her own admission she was unable to stop 
in time to avoid a collision with a vehicle which was favored 
over her. It is obvious that Workman was guilty of contributory 
negligence more than slight as a matter of law and therefore was 
barred from recovery. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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WALTER FETTY, APPELLEE, V. SEWARD COUNTY RURAL PUBLIC 
POWER DISTRICT, APPELLANT. 
471 N.W.2d 756 


Filed July 19, 1991. No. 89-362. 


1, Negligence. The determination of contributory negligence is generally a matter 
for the trier of fact. 

2. Negligence: Words and Phrases. Contributory negligence is conduct for which a 
plaintiff is responsible, amounting to a breach of the duty which the law imposes 
upon persons to protect themselves from injury and which, concurring and 
cooperating with actionable negligence on the part of the defendant, contributes 
to the injury. 

3. Negligence. An actor is contributorily negligent if (1) he or she fails to protect 
himself or herself from injury, (2) his or her conduct concurs and cooperates 
with the defendant’s actionable negligence, and (3) his or her conduct 
contributes to his or her injuries as a proximate cause. 


Appeal from the District Court for Seward County: BRYCE 
BarTu, Judge. Reversed and remanded with direction to 
dismiss. 


Steven E. Guenzel, of Barlow, Johnson, DeMars & 
Flodman, for appellant. 


John M. Guthery, of Perry, Guthery, Haase & Gessford, 
P.C., and Thomas Dawson for appellee. 


Hastincs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


CAPORALE, J. 

In this political subdivisions tort claims action, the 
defendant-appellant, Seward County Rural Public Power 
District, challenges the judgment obtained against it and in 
favor of the plaintiff-appellee, Walter Fetty. The power district 
asserts the trial court erred in, among other things, failing to 
find that Fetty was contributorily negligent in a degree 
sufficient to bar his recovery as a matter of law. The record 
sustaining that assignment of error, we reverse and remand with 
the direction that the cause be dismissed, without consideration 
of the power district’s other claimed errors. 

In 1979, Fetty and his wife purchased a going gasoline and 
sundries retail business in Seward County, which they thereafter 
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expanded by adding camping facilities. As part of the addition, 
a second electrical service was provided by the power district to 
supplement the service it originally provided in 1966. The 
electrically energized wires for both services originated at a 
transformer pole, spanned to a support pole, and thence 
spanned to the west side of the metal building from which the 
business was conducted, at which point the services were 
connected to wires exiting conduits leading to two separate 
meters affixed to the building. 

Each service consisted of two insulated energized wires, that 
is, wires carrying 120 volts of electrical current, wrapped 
around one uninsulated, nonenergized ground wire. Among 
other things, the ground wire provided support for the 
energized wires. The two services were affixed to the building 
adjacent to one another at a point more than 11 feet above 
ground and between the conduits. From this building 
connection point, the energized wires of each service, no longer 
wrapped around the ground wire, looped away from each other 
and were spliced to the conduit wires, which were insulated. 
Each of the splices connecting the energized wires to the conduit 
wires was encased in an aluminum connector, which appears to 
have been not more than 6 inches in length, thereby energizing 
the conduit wires. The encased wire splices on the 1979 service 
were insulated with tape which had deteriorated. The encased 
splices on the 1966 service were not insulated at all. There is 
testimony that because of oxidation, an encasing connector 
“could very well look like an insulator to an average person that 
doesn’t know the difference.” 

During the afternoon of May 8, 1986, while on an aluminum 
ladder painting between the conduits, which apparently were 
several feet apart, Fetty, then 61 years old, suffered an electrical 
shock when his left hand came into contact with one of the 
splices on the 1966 service. The charge knocked Fetty from his 
position near the top of the ladder, which was stationed against 
the left conduit, to the ground, as the result of which he 
sustained injury. 

Fetty is a college graduate, knew that electrical powerlines 
are dangerous and ought not be touched, and exhibited 
familiarity with the process of arc welding, which uses 
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electricity to heat and melt metals. He also knew that aluminum 
conducts electricity. He, nonetheless, being aware of the 
energized wires and never having noticed the connectors, 
assumed that it would be safe to work around the wires. 

The record reveals that one coming into contact with an 
electrically energized wire would not suffer a shock unless he or 
she also came into contact with a grounding source. It is for that 
reason that employees of the power district use fiberglass 
ladders, which will normally not carry a current. 

For purposes of our analysis, we assume, without deciding, 
that the power district was negligent in failing to insulate the 
connectors when they were installed and in thereafter failing to 
properly inspect and maintain them. The question is whether 
the power district is correct in claiming that in comparing its 
negligence to that of Fetty, Fetty was contributorily negligent in 
a degree sufficient to bar his recovery as a matter of law. 

Neb. Rev. Stat. § 25-21,185 (Reissue 1989) provides: 

In all actions brought to recover damages for injuries to 
a person or to his property caused by the negligence. . . of 
another, the fact that the plaintiff may have been guilty of 
contributory negligence shall not bar a recovery when the 
contributory negligence of the plaintiff was slight and the 
negligence . . . of the defendant was gross in comparison, 
but the contributory negligence of the plaintiff shall be 
considered by the jury in the mitigation of damages in 
proportion to the amount of contributory negligence 
attributable to the plaintiff; and all questions of 
negligence . . . and contributory negligence shall be for the 
jury. 

We have said: 

Contributory negligence is conduct for which a 
plaintiff is responsible, amounting to a breach of the duty 
which the law imposes upon persons to protect themselves 
from injury and which, concurring and cooperating with 
actionable negligence on the part of the defendant, 
contributes to the injury. [Citations omitted.] 

An actor is contributorily negligent if (1) he or she fails 
to protect himself or herself from injury, (2) his or her 
conduct concurs and cooperates with the defendant’s 
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actionable negligence, and (3) his or her conduct 
contributes to his or her injuries as a proximate cause. 
[Citations omitted.] 
Horst v. Johnson, 237 Neb. 155, 160-61, 465 N.W.2d 461, 465 
(1991). Accord Workman vy. Stehlik, ante p. 666, 471 
N.W.2d 760 (1991). 

While the determination of whether conduct constitutes 
contributory negligence is generally a question of fact, Horst v. 
Johnson, supra, we have ruled on a number of occasions that a 
plaintiff’s conduct in coming into contact with electrical 
powerlines constituted contributory negligence in a degree 
sufficient to bar recovery as a matter of law. See, Engleman v. 
Nebraska Public Power Dist., 228 Neb. 788, 424 N.W.2d 596 
(1988); Tiede v. Loup Power Dist., 226 Neb. 295, 411 N.W.2d 
312 (1987); Suarez v. Omaha P. P. Dist., 218 Neb. 4, 352 
N.W.2d 157 (1984); Rodgers v. Chimney Rock PP. Dist., 216 
Neb. 666, 345 N.W.2d 12 (1984); Lorence v. Omaha P. P. Dist., 
191 Neb. 68, 214 N.W.2d 238 (1974); Omaha Nat. Bank v. 
Omaha P. P. Dist., 186 Neb. 6, 180 N.W.2d 229 (1970); Disney 
v. Butler County Rural P. P. Dist., 183 Neb. 420, 160 N.W.2d 
757 (1968). 

While the foregoing cases involved overhead electrical wires 
carrying high-voltage electrical current, the principle remains 
that one is required to respect the properties of electrical energy. 
Fetty’s cavalier assumption that it was safe to work around 
energized electrical wires while standing on an aluminum ladder 
leaning against a conduit attached to a metal building was ill 
founded and should have been recognized by him to be such. 

This case is not unlike Hulett v. Central Illinois Light Co., 99 
Ill. App. 3d 211, 424 N.E.2d 1366 (1981), which held that a 
plaintiff, injured while spraying a liquid in the vicinity of 
observable exposed electrical wires, was contributorily 
negligent as a matter of law. That court, in affirming the trial 
court’s grant of the defendant’s motion for summary judgment, 
relied heavily upon the plaintiff’s acknowledgment that he 
could have inspected the wires and that he was aware that 
spraying liquid on electric lines could produce a shock. While, 
here, there is testimony that perhaps the uninsulated condition 
of the connectors might not have been readily apparent to the 
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average person, the fact is that Fetty had firsthand experience 
with the powers of electrical energy and knew that aluminum 
conducts electricity. 

Thus, the trial court’s finding that the power district failed to 
prove that Fetty was contributorily negligent in a degree 
sufficient to bar his recovery as a matter of law is clearly 
erroneous. 

Accordingly, the trial court’s judgment must be, and hereby 
is, reversed and the cause remanded with the direction that it be 
dismissed. 

REVERSED AND REMANDED WITH 
DIRECTION TO DISMISS. 

WHITE, J., dissenting. 

In this most recent decision, the majority continues to usurp 
the role of the trial judge as the finder of fact. See, also, 
Koncaba v. Scotts Bluff County, 237 Neb. 37, 464 N.W.2d 764 
(1991). Once again the court has ignored our standard of review 
in a bench trial of a law action and substituted its own judgment 
for that of the trial court. This court does not reweigh evidence 
but considers the judgment in the light most favorable to the 
successful party and resolves any evidentiary conflicts in favor 
of the successful party, who is entitled to every reasonable 
inference deducible from the evidence. Ohnstad v. Omaha 
Public Sch. Dist. No. 1, 232 Neb. 788, 442 N.W.2d 859 (1989). 
The majority has again failed to give such deference to the 
decision of the trial judge in this case. 

I cannot agree with the majority’s contention that Walter 
Fetty’s negligence was as a matter of law more than slight so as 
to totally bar compensation for his injuries. In reversing the 
decision of the trial court, the majority relies upon the facts that 
Fetty was a college graduate, had some experience with the 
process of arc welding, used an aluminum ladder to paint 
between the powerlines near his business, and knew that 
aluminum conducted electricity. According to the majority, 
these facts were sufficient to conclude, as a matter of law, that 
Fetty was more than slightly contributorily negligent, despite 
testimony in the record that the insulation protecting a wire 
splice had deteriorated and that because of oxidation, the 
connectors encasing the spliced wires “could very well look like 
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an insulator to an average person that doesn’t know the 
difference.” 

Apparently, the majority presumes that Fetty should have 
known that the splices on the wires to the conduits were, or 
could have been, defectively insulated, based on the fact that he 
was an educated man familiar with the properties of electricity. 
While I concede that Fetty’s action in using an aluminum ladder 
near the electrical lines was evidence of his contributory 
negligence, I cannot agree that his actions in this case were so 
grossly out of step with the “reasonable man” that he was 
negligent as a matter of law. The trial court agreed and rendered 
judgment in favor of Fetty. 


CITIZENS FIDELITY BANK & TRUST Co., A KENTUCKY BANKING 
CORPORATION, APPELLEE, V. SOUTHWEST BANK & TRUST Co., A 
NEBRASKA BANKING CORPORATION, APPELLANT. 

, 472.N.W.2d 198 


Filed July 19, 1991. No. 89-363. 


1. Uniform Commercial Code: Banks and Banking: Negotiable Instruments: 
Liability: Proof. A plaintiff establishes a prima facie case for liability of a payor 
bank when the plaintiff shows that a check which is the basis for the suit has been 
untimely dishonored, and the payor bank then has the burden to prove an excuse 
or defense for the untimely dishonor. 

2. Uniform Commercial Code: Banks and Banking: Negotiable Instruments: 
Damages. If Neb. U.C.C. § 4-302 (Reissue 1980) is applicable, a payor bank is 
accountable for the full amount of the draft, even in the absence of actual 
damages. 

3. Uniform Commercial Code: Banks and Banking: Negotiable Instruments: 
Time: Strict Liability. The primary reason for automatic or strict liability under 
Neb. U.C.C. § 4-302 (Reissue 1980) is a need for finality and certainty in 
business transactions; accordingly, if a payor bank fails to fulfill its statutory 
duty to return or dishonor an item in a timely manner, the payor bank is subject 
to sanction for its tardiness under the Uniform Commercial Code. 


Appeal from the District Court for Douglas County: KEITH 
Howarp, Judge. Affirmed. 
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Michael G. Helms and Mark R. Scherer, of Schmid, Mooney 
& Frederick, P-C., for appellant. 


Thomas M. Locher and Donald J. Pavelka, Jr., of Hansen, 
Engles & Locher, P.C., for appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


SHANAHAN, J. 

Citizens Fidelity Bank & Trust Co., a Kentucky banking 
corporation, brought an action against Southwest Bank & Trust 
Co., a Nebraska banking corporation, and claimed that 
Southwest, payor of acounterfeit check, wrongfully refused to 
honor the check which Citizens had forwarded to Southwest for 
payment. After a bench trial in which evidence was presented 
through testimony, exhibits, and a stipulation between the 
parties, the district court entered a $70,000 judgment for 
Citizens, Southwest appealed, and we affirm. 


THE CHECK 

On June 30, 1986, John Greenwade deposited a $138,427 
check into his checking account at Citizens. Regarding this 
check, Southwest was the payor, Country Wide Insurance 
Agency was the drawer, and Greenwade was the payee. The 
check was dated June 26, 1986, bearing check No. 021586 anda 
facsimile signature of Diederike Fulkerson, a Country Wide 
employee who is authorized to sign and issue checks on behalf 
of the insurance company. The parties stipulated that the 
counterfeit check appeared to be identical to checks used by 
Country Wide, except for a slight difference in “check safety 
paper,” and that Country Wide “did not prepare or issue the 
original of the [check] nor did any person on behalf of 
Countrywide [sic] Insurance Agency cause the facsimile 
signature of Diedericke [sic] Fulkerson to appear thereon.” 


THE COLLECTING PROCESS 
Citizens forwarded the check to the Federal Reserve bank in 
Louisville, Kentucky, which federal bank on July 3, 1986, 
presented the check to Southwest in Omaha, Nebraska. A 
computer servicing company employed by Southwest posted 
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and sorted the check and then returned the check to Southwest 
on July 7. That same day, Greenwade withdrew $20,000 cash 
and $50,000 in certified funds from his checking account at 
Citizens. 


DISCOVERY OF THE COUNTERFEIT 

On July 7, a corporate officer of Exchange Bank in Mount 
Sterling, Kentucky, called Louise Smith, head bookkeeper for 
Citizens, and told her that Exchange Bank, which maintained 
some type of deposit account for Greenwade, was having a 
“large” check returned to them because the check was 
counterfeit. Smith immediately notified all of Citizens’ tellers 
that if Greenwade attempted any transaction concerning his 
account at Citizens, the tellers should alert a senior bank officer 
at Citizens. However, Greenwade had already withdrawn 
$70,000 from Citizens 15 minutes before Smith’s instructions to 
the bank’s tellers. Smith telephoned Southwest and spoke with 
Jacqueline Schneider. Smith inquired whether the Greenwade 
check had been paid, and Schneider replied that the check had 
been paid and cleared. Smith testified that after Schneider told 
her that the check had been paid, she believed it was 
unnecessary to tell Schneider that the check might be 
counterfeit. 

On July 9, Country Wide informed Smith that the 
Greenwade check was counterfeit. That same day, Southwest 
notified Citizens that Southwest refused to honor the check and 
returned the check to Citizens. The parties agree that 
Southwest’s deadline for giving notice of dishonor under Neb. 
U.C.C. §§ 4-302(a) and 4-104(h) (Reissue 1980) was midnight 
July 7 and that Southwest did not give such notice until July 9. 
On August 5, Citizens demanded payment of $138,427, a 
demand rejected by Southwest. Citizens attempted to collect 
the funds withdrawn by Greenwade, but failed to recover 
proceeds from the counterfeit check. 

Citizens sued Southwest to recover the proceeds from the 
counterfeit check paid to Greenwade, claiming two theories of 
recovery: Southwest failed to give timely notice of dishonor in 
accord with § 4-302, and Citizens is a holder in due course 
under Neb. U.C.C. § 3-418 (Reissue 1980). As the result of a 
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bench trial, the district court entered a $70,000 judgment 
against Southwest. 


ASSIGNMENTS OF ERROR 

Southwest contends that the evidence is insufficient to 
establish that Citizens was actually damaged or that Citizens 
was a holder in due course. Southwest also contends that the 
district court failed to recognize Southwest’s defenses, namely, 
nonholders in due course are not entitled to payment on a 
counterfeit check and Citizens’ breach of presentment 
warranties and of the obligation of good faith. Thus, the 
appellate questions are whether Southwest is liable to Citizens 
on account of the counterfeit check transaction and whether 
Citizens, as a part of its cause of action, must prove actual 
damages from the transaction. None question the method 
utilized by the district court in determining the amount of the 
judgment. 

We note that Nebraska law applies to this case in accord with 
Neb. U.C.C. § 4-102(2) (Reissue 1980): “The liability of a bank 
for action or nonaction with respect to any item handled by it 
for purposes of presentment, payment or collection is governed 
by the law of the place where the bank is located. .. .” 


STANDARD OF REVIEW 
In a bench trial of a law action, a trial court’s factual 
findings have the effect of a verdict and will not be set 
aside unless clearly erroneous. . . . In reviewing a 
judgment awarded in a bench trial of a law action, the 
Supreme Court does not reweigh evidence but considers 
the evidence in a light most favorable to the successful 
party and resolves evidentiary conflicts in favor of the 
successful party, who is entitled to every reasonable 
inference deducible from the evidence... . 
Oddo v. Speedway Scaffold Co., 233 Neb. 1, 2, 443 N.W.2d 
596, 598-99 (1989). Accord, Wurst v. Blue River Bank, 235 
Neb. 197, 454 N.W.2d 665 (1990); Alliance Nat. Bank v. State 
Surety Co. , 223 Neb. 403, 390 N. W.2d 487 (1986). 
In a bench trial of a law action, the court, as the “trier 
of fact,” is the sole judge of the credibility of witnesses and 
the weight to be given their testimony. Among the factors 
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entering into the trial court’s resolution of any conflicts of 
evidence are such items as the respective interests of the 
parties in the litigation; the demeanor of witnesses, 
including the parties, while testifying before the court; the 
apparent fairness exhibited by witnesses; the extent to 
which testimony of various witnesses is corroborated; and 
the reasonableness or unreasonableness of testimony 
from the witnesses. 

Lynn v. Metropolitan Utilities Dist., 225 Neb. 121, 125, 403 

N.W.2d 335, 338 (1987). Accord State v. Craig, 219 Neb. 70, 

361 N.W.2d 206 (1985). 


PAYOR BANK’S RESPONSIBILITY 
FOR LATE RETURN OF ITEM 

Section 4-302 provides: 

In the absence of a valid defense such as breach of a 
presentment warranty (subsection (1) of Section 4-207), 
settlement effected or the like, if an item is presented on 
and received by a payor bank the bank is accountable for 
the amount of 

(a) a demand item other than a documentary draft 
whether properly payable or not if the bank, in any case 
where it is not also the depositary bank, retains the item 
beyond midnight of the banking day of receipt without 
settling for it or, regardless of whether it is also the 
depositary bank, does not pay or return the item or send 
notice of dishonor until after its midnight deadline. ... 

A counterfeit check, as an instrument for the payment of 
money, is an “item” under § 4-104(g). Although a counterfeit 
check is not a valid instrument, the Greenwade check was, 
nevertheless, an instrument payable on demand in accordance 
with the Uniform Commercial Code. Since no other document, 
security, or paper accompanied the counterfeit check, that 
instrument was not a “documentary draft” under § 4-104(f). 
According to the parties’ stipulation, after presentment of the 
counterfeit check, Southwest refused to pay the check and 
failed to return the check by the midnight deadline. A plaintiff 
establishes a prima facie case for liability of a payor bank when 
the plaintiff shows that a check which is the basis for the suit has 
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been untimely dishonored, and the payor bank then has the 
burden to prove an excuse or defense for the untimely dishonor. 
First Wyo. Bank v. Cabinet Craft Distrib. , 624 P.2d 227 (Wyo. 
1981). Therefore, in the absence of any valid defense, 
Southwest is “accountable” for the amount of the counterfeit 
check. See § 4-302. 

Neb. U.C.C. § 4-207 (Reissue 1980), in relevant part, 
provides: 

(1) Each customer or collecting bank who obtains 
payment or acceptance of an item and each prior customer 
and collecting bank warrants to the payor bank or other 
payor who in good faith pays or accepts the item that 

(a) he has a good title to the item or is authorized to 
obtain payment or acceptance on behalf of one who has a 
good title; and 

(b) he has no knowledge that the signature of the maker 
or drawer is unauthorized, except that this warranty is not 
given by any customer or collecting bank that is a holder in 
due course and acts in good faith 

(i) toa maker with respect to the maker’s own signature; 
or 

(ii) to a drawer with respect to the drawer’s own 
signature, whether or not the drawer is also the drawee; or 

(iii) to an acceptor of an item if the holder in due course 
took the item after the acceptance or obtained the 
acceptance without knowledge that the drawer’s signature 
was unauthorized; and 

(c) the item has not been materially altered, except that 
this warranty is not given by any customer or collecting 
bank that is a holder in due course and acts in good faith 

(i) to the maker of a note; or 

(ii) to the drawer of a draft whether or not the drawer is 
also the drawee; or 

(ili) to the acceptor of an item with respect to an 
alteration made prior to the acceptance if the holder in due 
course took the item after the acceptance, even though the 
acceptance provided “payable as originally drawn” or 
equivalent terms; or 

(iv) to the acceptor of an item with respect to an 
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alteration made after the acceptance. 

Neb. U.C.C. § 1-203 (Reissue 1980) provides that “[e]very 
contract or duty within this act imposes an obligation of good 
faith in its performance or enforcement.” Southwest claims 
that Citizens breached several presentment warranties under 
§ 4-302 and its obligation of good faith under § 1-203, namely, 
“concealment of information from Southwest, at a time when 
Southwest would have been in a position to act upon the 
information prior to the expiration of its midnight deadline, 
clearly evidences a lack of good faith on the part of Citizens,” 
and “information available to Citizens provided sufficient 
notice to it of the probable counterfeit . . . check prior to 
Southwest’s acceptance of that check so as to constitute a 
breach of Citizens’ presentment warranties.” Brief for 
appellant at 25. 

Neb. U.C.C. § 1-201(25) (Reissue 1980) provides in part that 
[a] person has “notice” of a fact when (a) he has actual 
knowledge of it; or (b) he has received a notice or 
notification of it; or (c) from all the facts and 
circumstances known to him at the time in question he has 
reason to know that it exists. 

Citizens knew that the Greenwade check bore the facsimile 
signature of Fulkerson, who was authorized to sign and issue 
checks on behalf of Country Wide and that the check appeared 
authentic. When Citizens learned that Greenwade had 
presented a “large” counterfeit check to Exchange Bank in 
Kentucky, Citizens alerted its tellers and instructed them to 
monitor the Greenwade account. Citizens immediately 
contacted Southwest, and Southwest told Citizens that the 
check had been paid and cleared; thus, Citizens believed it was 
unnecessary to inform Southwest that the Greenwade check 
might be counterfeit. Two days after Southwest’s midnight 
deadline, Citizens gained actual knowledge that the Greenwade 
check was a counterfeit check. Clearly, before Southwest’s 
midnight deadline Citizens had only a suspicion that the 
Greenwade check might be counterfeit. 

Since Citizens did not have actual knowledge or notice 
before Southwest’s midnight deadline that the Greenwade 
check was counterfeit, the question is whether Citizens had 


684 238 NEBRASKA REPORTS 


reason to know that the check was counterfeit. A visual 
examination of the Greenwade check would not have disclosed 
that the check was counterfeit. Any suspicion that may have 
resulted from the conversation between Citizens and Exchange 
Bank was negated by Southwest’s statement that the check had 
been paid and cleared. See Peoria S & L Ass’n v. Jefferson Tr. & 
Sav. Bk, 81 Ill. 2d 461, 471, 410 N.E.2d 845, 850 (1980): “Facts 
and circumstances calculated to merely arouse or excite 
suspicion cannot be equated with knowledge, or a reason to 
know.” The evidence, therefore, supports the district court’s 
finding that Citizens did not breach presentment warranties or 
an obligation of good faith. 

Southwest next contends that Citizens has not proved that it 
suffered any damages from processing the Greenwade check. 
Southwest argues that since Greenwade had maintained a 
checking account at Citizens for 20 years, Citizens failed to 
establish whether any part of the $70,000 paid to Greenwade 
was paid from funds of the Country Wide check or from other 
funds currently on deposit for Greenwade at Citizens. 
Southwest insists that even if it is “strictly liable” under § 4-302, 
Citizens still must prove damages to recover on the counterfeit 
check. 

Southwest, however, misconstrues accountability under 
§ 4-302. If § 4-302 is applicable, a payor bank is accountable 
for the full amount of the draft, even in the absence of actual 
damages. Union Bank of Benton v. First Nat. Bank, 621 F.2d 
790 (Sth Cir. 1980) (failure of payor to timely pay or return 
items mandates strict liability for the face amount of any late 
items); First State Bank v. Twin City Bank, 290 Ark. 399, 720 
S.W.2d 295 (1986) (since notification of dishonor was late, 
payor is accountable for the amount of the documentary 
drafts); Reynolds-Wilson Lumber v. Peoples Nat. Bank, 699 
P.2d 146 (Okla. 1985) (“accountable” means strict liability for 
the amount of the draft with no requirement of actual 
damages); Northwestern Nat. Ins. v. Midland Nat. Bank, 96 
Wis. 2d 155, 292 N.W.2d 591 (1980) (if payor fails to give timely 
notification of dishonor, payor is liable for the amount of the 
checks without any showing of actual damages); Engine Parts 
v. Citizens Bank of Clovis, 92 N.M. 37, 582 P.2d 809 (1978) 
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(payor is strictly liable for the amount of the items which it 
returned untimely); Farmers Coop. Livestock Mkt. v. Second 
Nat. Bank, 427 S.W.2d 247 (Ky. 1968) (payor is liable for the 
face amount of the item without proof of damages); Rock 
Island Sales v. Empire Packing, 32 Ill. 2d 269, 204 N.E.2d 721 
(1965) (payor is liable for the face amount of the item after it 
fails to give timely notice of dishonor). 

Courts have consistently expressed that the primary reason 
for automatic or strict liability under § 4-302 is a need for 
finality and certainty in business transactions; accordingly, if a 
payor bank fails to fulfill its statutory duty to return or 
dishonor an item in a timely manner, the payor bank is subject 
to sanction for its tardiness under the Uniform Commercial 
Code. For example, First State Bank v. Twin City Bank, supra; 
Town & Country State Bank v. First State Bank, 358 N.W.2d 
387 (Minn. 1984); State & Sav. Bank of Monticello v. Meeker, 
469 N.E.2d 55 (Ind. App. 1984); Van Senus v Mi Nat’l Bank, 
Wy, 116 Mich. App. 342, 323 N.W.2d 391 (1982). See, also, 6 W. 
Hawkland, Uniform Commercial Code Series § 4-302:01 at 61 
(1984) (§ 4-302 provides the sanction of accountability for the 
full amount as a “remedy for the protection of depositary 
banks” based on “a need to protect depositary banks who were 
making funds available for withdrawal to their customers on 
the basis of a lapse of time without notice of nonpayment”). 
Hence, Citizens was not required to prove actual damages from 
the counterfeit check transaction. 

It is unnecessary to discuss Citizens’ other theory of recovery 
because Citizens has established a right to recover under 
§ 4-302. Accordingly, we affirm the district court’s judgment 
for Citizens in the amount of $70,000. 

AFFIRMED. 


686 238 NEBRASKA REPORTS 


ANNA MARGRETHE HALL, APPELLEE, V. PATRICK JAMES HALL, 
APPELLANT. 
472 N.W.2d 217 


Filed July 19, 1991. No. 89-410. 


1. Divorce: Modification of Decree: Equity. An action for divorce or for 
modification of a divorce decree sounds in equity. 

2. Equity: Appeal and Error. In an appeal of an equity action, this court tries the 
factual questions de novo on the record and reaches a conclusion independent of 
the findings of the trial court; provided, where the credible evidence is in conflict 
ona material issue of fact, we consider and may give weight to the fact that the 
trial judge heard and observed the witnesses and accepted one version of the 
facts rather than another. 

3. Divorce: Appeal and Error. In an appeal involving an action for dissolution of 
marriage the standard of review is de novo on the record to determine whether 
there has been an abuse of discretion by the trial judge. 

4. Divorce: Courts: Taxation. Any Nebraska state court having jurisdiction in a 
divorce action shall have the power to allocate tax dependency exemptions as 
part of the divorce decree. 

5. Modification of Decree: Taxation: Waiver. The trial court may modify a divorce 
decree by reallocating the tax dependency exemptions, and the party holding the 
exemptions may be ordered to execute a waiver of the exemptions to the other 
party. 

6. Modification of Decree: Taxation. A tax dependency exemption is nearly 
identical in nature to an award of child support or alimony and is thus capable of 
being modified as an order of support. 


Appeal from the District Court for Custer County: RONALD 
D. OLBERDING, Judge. Affirmed. 


Steven O. Stumpff, of Stumpff Law Office, for appellant. 
No appearance for appellee. 


HastIinas, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


WHITE, J. 

Patrick James Hall appeals the denial by the Custer County 
District Court of his motion seeking to modify the divorce 
decree dissolving his marriage to Anna Margrethe (Lassen) 
Hall. Through his motion Hall asked that the tax dependency 
exemptions for his and Anna Hall’s three minor children be 
granted to him. 

The marriage of Patrick and Anna Hall was dissolved by the 
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district court on March 28, 1988. Custody of the minor children 
was awarded to Anna Hall, who now resides in California with 
the children. Patrick Hall was ordered to pay child support of 
$266 per month for each child and maintain health and dental 
insurance policies on the children. Patrick Hall was also 
ordered to pay alimony of $100 per month for 20 months. The 
issue of the tax dependency exemptions was not ruled on by the 
court in the final decree, and the record does not contain any 
discussion of which party would retain the exemptions. 

On November 17, 1988, Patrick Hall moved the court to 
modify the divorce decree by granting him the tax dependency 
exemptions. On December 22, the court denied the motion, 
Stating that a final order had been entered on this issue April 5, 
and there had not been a substantial change in circumstances 
since that time. Hall filed a motion for rehearing on February 
16, 1989, which was treated as a motion to modify. A hearing 
was held on the matter on March 16, and the court denied the 
motion, stating: 

While this court agrees with the majority of states that it 
can order one of the parties to execute a relinquishment of 
the exemption (IRS Form 8332), the party requesting the 
exemption in a modification hearing must first show that 
a substantial change in circumstances has occurred since 
the entry of the decree. Absent an appeal, the final decree 
of dissolution is final. As such, it is res judicata as to the 
rights of the parties. Neujahr v. Neujahr, 223 Neb. 722, 
393 N. W.2d 47 (1986). 

... At the time of the decree in April 1988, Respondent 
had monthly gross income of $3,961 and Petitioner $966. 
At the hearing on modification, Respondent had a gross 
monthly income of $4,799 and Petitioner $1,334. If the 
record shows any change, it shows a change for the need of 
the exemption by the Petitioner. Respondent would have 
this court force the Petitioner to give up any small refund 
she may have coming, in order that he may increase his 
standard of living. The Respondent’s children and the 
Petitioner have already gone through a substantial 
reduction in their standard of living, and this court will 
not assist Respondent in lowering their standard of living 
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or harassing them further. 
Patrick Hall appeals from this order. 

Anna Hall did not file responsive pleadings to Patrick Hall’s 
motion for modification or motion for rehearing. She did not 
appear at the March 16, 1989, hearing and did not file a brief in 
this appeal. Apparently she did receive notice of the 
modification proceedings, since the trial judge stated at the 
hearing that he had received a letter from her. Hall indicates in 
his brief that she was notified of the motions and hearing by 
regular mail as permitted by the district court rules for Custer 
County. 

Hall’s assignments of error can be summarized as follows: 
The court erred in not granting a default judgment in favor of 
Patrick Hall due to Anna Hall’s failure to file responsive 
pleadings and appear at the March 16, 1989, hearing and erred 
in finding that a final determination had been made as to the 
exemptions, that the issue was res judicata as to the parties, and 
that the exemptions should not be awarded to Patrick Hall 
absent a showing of a substantial change in circumstances. 
After conducting our de novo review of the record, we affirm 
the judgment of the district court. 

We first consider Hall’s claim for a default judgment against 
Anna Hall for her failure to file responsive pleadings or appear 
at the hearing to modify the judgment. It is well-recognized law 
in this state that an action for divorce or for modification of a 
divorce decree sounds in equity. See, Kouth v. Kouth, 238 Neb. 
230, 469 N.W.2d 791 (1991); Huffman v. Huffman, 236 
Neb. 101, 459 N.W.2d 215 (1990). In an appeal of an equity 
action, this court tries the factual questions de novo on the 
record and reaches a conclusion independent of the findings of 
the trial court; provided, where the credible evidence is in 
conflict on a material issue of fact, we consider and may give 
weight to the fact that the trial judge heard and observed the 
witnesses and accepted one version of the facts rather than 
another. Abboud v. Lakeview, Inc., 237 Neb. 326, 466 N.W.2d 
442 (1991); Citizens State Bank v. Jennings State Bank, 236 
Neb. 307, 461 N.W.2d 78 (1990). Our standard of review in an 
appeal involving an action for dissolution of marriage is de 
novo on the record to determine whether there has been an 
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abuse of discretion by the trial judge. Wilson v. Wilson, ante p. 
219, 469 N. W.2d 750 (1991). 

We note the following principles of equity jurisprudence that 
govern in this case: “ ‘ “[E]quity seeks the real and substantial 
rights of the parties, and applies the remedy in such manner as 
to relieve those having the controlling equities.” ’ ” Miller v. 
School Dist. No. 69, 208 Neb. 290, 296, 303 N.W.2d 483, 487 
(1981) (quoting National Mortgage Loan Co. v. Hurst, 120 
Neb. 37, 231 N.W. 519 (1930)). “ ‘ “Equity looks through 
forms to substance,” or as stated in similar language, “A court 
of equity goes to the root of a matter and is not deterred by 
forms.” ’ ” Miller, supra at 296, 303 N.W.2d at 487 (quoting 
Darnell v. City of Broken Bow, 139 Neb. 844, 299 N.W. 274 
(1941)). 

Accordingly, the fact that Anna Hall did not respond to 
Patrick Hall’s motion for modification of their divorce decree is 
not determinative of the status of the tax exemptions. Patrick 
Hall may not be granted the exemptions simply on Anna Hall’s 
failure to respond or appear. Rather, this court, under its equity 
powers, balances the interests of the parties and then 
determines where the equities lie. Therefore, Hall’s claim for a 
default judgment against Anna Hall has no merit. 

We now turn to the remaining assignments of error. We note 
initially that Anna Hall is presumptively entitled to the tax 
exemptions. Dependency tax exemptions are governed by 26 
U.S.C. § 152 (1988). Under § 152(e), as amended in 1984, the 
custodial parent is automatically granted the tax exemptions 
except in three instances. The noncustodial parent may claim 
the exemptions if (1) a multiple-support agreement is in effect, 
(2) a qualified pre-1985 support agreement between the parties 
provides that the noncustodial parent is entitled to the 
exemptions and that parent provides at least $600 per child per 
year in support, and (3) the custodial parent signs a written 
declaration stating he or she will not claim the exemptions for 
that tax year. 

Since the amendment to this section, a majority of 
jurisdictions have considered the issue of whether, in the face of 
§ 152(e), a state court may exercise its equity power to allocate 
the tax exemptions to a noncustodial parent. A majority of 
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states have concluded that the exemptions may be allocated as a 
part of the divorce decree. See, e.g., McKenzie v. Jahnke, 432 
N.W.2d 556 (N.D. 1988); Hughes v. Hughes, 35 Ohio St. 3d 
165, 518 N.E.2d 1213 (1988); Marriage of Pergolski v. 
Pergolski, 143 Wis. 2d 166, 420 N.W.2d 414 (1988); Cross v. 
Cross, 363 S.E.2d 449 (W. Va. 1987); Lincoln v. Lincoln, 155 
Ariz. 272, 746 P.2d 13 (1987); Serrano v. Serrano, 213 Conn. 1, 
566 A.2d 413 (1989); In re Marriage of Einhorn, 178 Ill. App. 
3d 212, 533 N.E.2d 29 (1988). 

Nebraska has adopted this majority rule in Babka v. Babka, 
234 Neb. 674, 452 N.W.2d 286 (1990). In that case we held that 
the trial court may modify a divorce decree by reallocating the 
tax dependency exemptions and that the party holding the 
exemptions may be ordered to execute a waiver of the 
exemptions to the other party. We again hold that any Nebraska 
state court having jurisdiction in a divorce action shall have the 
power to allocate tax dependency exemptions as part of the 
divorce decree. The court has the power to order the custodial 
parent to execute a waiver of his or her right to declare the tax 
exemptions if the situation of the parties so requires. 

The trial court in this case did not specifically allocate the tax 
exemptions. However, since federal tax laws determine the 
placement of the exemptions absent reallocation by the state 
court, the custodial parent is presumed to retain the tax 
exemptions. Anna Hall is the custodial parent in this case and is 
thus presumptively entitled to the exemptions. The parties do 
not have a multiple-support agreement, nor was a pre-1985 
agreement regarding the tax exemptions in effect. The parties 
were not even divorced until 1988. Therefore, none of the 
exceptions to § 152(e) apply. Anna Hall retains the right to 
claim the three children as dependents on her tax returns unless 
this court modifies the divorce decree and reallocates the 
exemptions to her ex-husband. 

We must now determine if the allocation of a tax exemption 
in a divorce decree is subject to modification. Neb. Rev. Stat. 
§ 42-365 (Reissue 1988) provides that an award for alimony 
may be revoked or modified for good cause. An award of child 
support can also be modified. See Neb. Rev. Stat. § 42-364 
(Reissue 1988). See, also, State v. Easley, 207 Neb. 443, 299 
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N.W.2d 439 (1980); Schulze v. Schulze, 238 Neb. 81, 469 
N.W.2d 139 (1991). To justify modification of alimony or child 
support, there must be a showing of a material change in 
circumstances subsequent to the entry of the decree. Schulze, 
supra, We stated in Schulze, supra at 85, 469 N.W.2d at 142, 
quoting Morisch v. Morisch, 218 Neb. 412, 355 N.W.2d 784 
(1984): 

“ “Material change in circumstances’ in reference to 
modification of child support is analogous to 
modification of alimony for ‘good cause,’ . . . ‘Material 
change in circumstances’ eludes precise and concise 
definition. Courts may consider various factors to 
determine if a material change in circumstances has 
occurred. Among some of the factors or circumstances 
considered by a court are a change in the financial 
resources or ability to pay on the part of the parent 
obligated to pay support, needs of the child or children for 
whom support is paid, good or bad faith motive of the 
obligated parent in sustaining a reduction of income, and 
the duration of the change, namely, whether the change is 
temporary or permanent. . .. Alteration and passage from 
one condition to another is essential for a material change 
in circumstances.” 

We hold that a tax dependency exemption is nearly identical 
in nature to an award of child support or alimony and is thus 
capable of being modified as an order of support. We find this 
proposition supported by other jurisdictions, as well as our 
own. See, Babka, supra at 677, 452 N.W.2d at 288 (“[t]he 
dependency exemption for income tax returns is an economic 
benefit”); Niederkorn v. Niederkorn, 616 S.W.2d 529, 533 
(Mo. App. 1981) (“[tj]he federal exemption bears directly on the 
financial positions of the parties. An award of the tax 
exemption to one party is nearly identical in nature to an order 
that the other party pay as child support a sum equal to the 
value of the exemption”); McKenzie v. Jahnke, supra at 558 
(Levine, J., concurring) (“the exemption is so clearly aligned 
with child support and custody, that it is properly considered to 
be support rather than property and is . . . subject to 
modification’). 
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As in the cases of alimony and child support, the allocation 
of a tax exemption will be modified only upon a showing of a 
material change in circumstances. See Schulze, supra. Patrick 
Hall has not demonstrated how his circumstances or the 
circumstances of his children or ex-wife have changed since the 
divorce decree was entered. Hall’s only contention is that 
granting the exemptions to him in exchange for larger child 
support payments would benefit him on his income tax. This 
may be true, but we do not consider a potential reduction of 
one’s indebtedness to the Internal Revenue Service a material 
change in circumstances sufficient to modify the allocation of 
tax exemptions. The judgment of the district court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. KEITH J. ESTES, APPELLANT. 
472 N.W.2d 214 


Filed July 19, 1991. No. 90-265. 


1. Courts: Appeal and Error. The Supreme Court, in reviewing decisions of the 
district court which affirmed, reversed, or modified decisions of the county 
court, will consider only those errors specifically assigned in the appeal to the 
district court and again assigned as error in the appeal to the Supreme Court. 

2. Prior Convictions: Sentences. To constitute a basis for enhancement of 
punishment on a charge of a second or subsequent offense, the prior conviction 
relied upon for enhancement must bea final conviction. 

3. Prior Convictions: Sentences: Appeal and Error. A prior conviction that is 

pending on appeal will not support enhanced penalties because it has not yet 

become final. 
: . If a conviction has been affirmed on appeal or the time 
for appeal has expired, the conviction is final for purposes of enhancement. 


Appeal from the District Court for Douglas County, 
STEPHEN A. Davis, Judge, on appeal thereto from the County 
Court for Douglas County, JoHN J. McGratu, Judge. 
Judgment of District Court reversed, and cause remanded with 
directions. ; 
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Robert M. Spire, Attorney General, and Wynn Clemmer for 
appellee. 


HAsTtINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


WHITE, J. 

The defendant, Keith J. Estes, appeals from his conviction 
for second-offense driving while under the influence of alcohol, 
following the district court’s affirmation of the county court’s 
judgment. 

On June 13, 1989, Estes appeared in Douglas County Court 
with his court-appointed counsel to enter a plea of no contest to 
second-offense driving while under the influence, for which he 
was arrested on April 30. Prior to the entry of his plea, the court 
advised him of all his constitutional rights except his right to 
counsel. 

After the plea was accepted, the court held an enhancement 
hearing and found that this conviction was for a second 
offense. Estes had pled no contest on March 24, 1989, to an 
earlier driving while under the influence charge. Judgment and 
sentence were entered for that charge on May 11, and Estes 
timely appealed to the district court on May 12. Estes’ 
first-offense conviction and sentence were affirmed by this 
court on August 3, 1990. 

On October 5, 1989, the county court sentenced Estes to a 
term of 30 days’ imprisonment, a $500 fine, and a driver’s 
license suspension of 1 year for the second offense. Estes 
appealed this judgment and sentence to the district court on 
October 5, and they were affirmed on February 16, 1990. He 
then appealed the district court’s decision to this court. 

Estes claims the enhancement of his sentence was improper 
because the first-offense conviction was pending on appeal to 
this court at the time of the enhancement hearing and therefore 
could not be used for enhancement purposes. He also claims 
that his no-contest plea to the second offense was invalid 
because the court did not specifically inform him of his right to 
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counsel, despite the fact that he had a court-appointed attorney 
at the time he entered his plea, as well as at an earlier 
suppression hearing and at sentencing. 

Estes did not assign as error the improper enhancement of 
the second-offense conviction in his appeal from the county to 
the district court. Prior to our decision in State v. Erlewine, 234 
Neb. 855, 452 N.W.2d 764 (1990), in cases where the district 
court acted as an intermediate court of appeals, both the 
district court and the Nebraska Supreme Court generally 
reviewed appeals from the county court for error appearing on 
the record. See, Neb. Rev. Stat. §§ 25-2733 and 25-1911 
(Reissue 1989); Communications Workers of America y. 
Abrahamson, 228 Neb. 335, 422 N.W.2d 547 (1988); Kuehl v. 
Diesel Power Equip. Co., 228 Neb. 353, 422 N.W.2d 361 
(1988). It was not generally necessary that errors be raised on 
appeal to the district court in order to be considered by this 
court. See State v. Lesac, 231 Neb. 718, 437 N.W.2d 517 (1989). 
In Erlewine, supra at 857, 452 N.W.2d at 767, we announced the 
new rule pertaining to appeals from the county court: 

The Supreme Court, in reviewing decisions of the 
district court which affirmed, reversed, or modified 
decisions of the county court, will consider only those 
errors specifically assigned in the appeal to the district 
court and again assigned as error in the appeal to the 
Supreme Court. This rule shall be effective so as to apply 
to all county court decisions appealed to the district court 
after the filing date of this opinion. 

The Erlewine decision was filed March 23, 1990. Estes appealed 
to the district court on October 5, 1989. Therefore, our decision 
in Erlewine is not applicable to this case, and we will review the 
record in the county court for error despite Estes’ failure to 
assign the enhancement issue as error in his appeal to the district 
court. 

Neb. Rev. Stat § 39-669.07(b) (Reissue 1988) requires that a 
person who has previously been convicted of the offense of 
driving while under the influence of alcoholic liquor or any 
drug or of driving with a blood, breath, or urine alcohol level 
equal to or greater than .10 percent in the 10 years prior to the 
date of the current conviction shall be guilty of a Class W 
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misdemeanor. For a second violation of § 39-669.07, the court 
shall order the defendant not to drive for a period of 1 year and 
shall revoke the driver’s license of the defendant for the same 
period, in addition to any other sentence imposed. The court 
must make a finding on the record as to the number of the 
defendant’s previous convictions, and the defendant must be 
given the opportunity to review the record of his or her prior 
convictions, object to the validity of the convictions, and bring 
mitigating evidence to the attention of the court. 

The issue in this case is what constitutes a conviction for 
purposes of enhanced punishment for a second violation of 
§ 39-669.07. Estes claims that a previous conviction on appeal 
at the time of the second offense may not be considered a 
conviction for purposes of enhanced punishment because the 
conviction is not yet final and may be overturned by the 
appellate court. We agree. 

To constitute a basis for enhancement of punishment on a 
charge of a second or subsequent offense, the prior conviction 
relied upon for enhancement must be a final conviction. 
Accordingly, a prior conviction that is pending on appeal will 
not support enhanced penalties because it has not yet become 
final. The conviction may be reversed by the appellate court. 
Nebraska adopted this rule in 1927 in Nelson v. State, 116 Neb. 
219, 216 N.W. 556 (1927), and it remains the law today in 
Nebraska, as well as in the majority of other jurisdictions. See, 
e.g., Frazier v. State, 452 So. 2d 1015 (Fla. App. 1984); 
Juskulski v. State, 206 Ind. 503, 190 N.E. 423 (1934); Neal v. 
Commonwealth, 221 Ky. 239, 298 S.W. 704 (1927); State v. 
Gani, 157 La. 231, 102 So. 318 (1924); State v. Mims, 566 So. 2d 
661 (La. App. 1990); Williams v. State, 125 Miss. 347, 87 So. 
672 (1921); Staniforth v. State, 24 Ohio App. 208, 156 N.E. 924 
(1927); Bob Pollock v. The State, 132 Tex. Crim. 463, 104 
S.W.2d 863 (1937); Anthony v. State, 794 S.W.2d 526 (Tex. 
Crim. App. 1990); State v. Zounick, 133 Wash. 638, 234 P. 659 
(1925); State v. Alexander, 10 Wash. App. 942, 521 P.2d 57 
(1974). If the conviction has been affirmed on appeal or the 
time for appeal has expired, the conviction is final for purposes 
of enhancement. Gani, supra; Mims, supra. The defendant's 
habitual offender status is determined at the time the 


696 238 NEBRASKA REPORTS 


subsequent offense is committed. Mims, supra. Therefore, 
even if the first conviction is affirmed before sentencing on the 
second conviction, it may not be used for sentencing 
enhancement purposes, since it was not final at the time the 
second offense was committed. 

At the time of his enhancement hearing and sentencing 
hearing on the second offense, Estes had timely filed an appeal 
of his first conviction before this court. Therefore, under 
Nelson, supra, Estes’ first conviction could not be used to 
enhance his punishment to that of a second offender because 
his first conviction was not final. The county court was in error 
in sentencing Estes as a second offender. We reverse the decision 
of the district court and remand the cause with directions to 
remand to the county court for resentencing based on the 
decision in this case. 

Because of our decision here, we find it unnecessary to 
discuss Estes’ second assignment of error. We note, however, 
that any failure of the county court to specifically inform Estes 
of his right to counsel at the time of his entry of plea is not error, 
since at that time he was represented by counsel and had been so 
represented throughout the proceedings. We may conclude 
from this that he was aware he was entitled to a court-appointed 
attorney. 

REVERSED ANDREMANDED WITH DIRECTIONS. 


DAIRYLAND POWER COOPERATIVE ET AL., APPELLEES, V. STATE 
BOARD OF EQUALIZATION AND ASSESSMENT ET AL., APPELLANTS. 
472 N.W.2d 363 


Filed July 19,1991. Nos. 90-764 through 90-780, 90-785. 


1. Records; Appeal and Error. In general, rulings of the trial court which do not 
appear in the record are not considered on appeal. 

2. Administrative Law: Courts: Pleadings: Time: Appeal and Error. Under Neb. 
Rev. Stat. § 84-917 (Cum. Supp. 1990), if a petition instituting proceedings for 
review of the decision of an administrative agency was filed in the district court 
before July 1, 1989, the review shall be conducted by the district court without a 
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jury on the record of the agency. The district court may affirm the decision of the 
agency or remand the case for further proceedings, or it may reverse or modify 
the decision if the substantial rights of the appellants may have been prejudiced 
because the agency’s decision is (1) in violation of constitutional provisions; (2) 
in excess of the statutory authority or jurisdiction of the agency; (3) made upon 
unlawful procedure; (4) affected by other error of law; (5) unsupported by 
competent, material, and substantial evidence in view of the entire record as 
made on review; or (6) arbittery or capricious. 

. Under Neb. Rev. Stat. § 84-918(2) 
(Cum, Sane 1990), petitions which were filed in the district court before July 1, 
1989, seeking review of the action of an administrative agency are reviewed by 
the Supreme Court de novo on the record. 

Judicial Notice. A judicially noticed fact must be one not subject to reasonable 
dispute in that it is either (1) generally known within the territorial jurisdiction of 
the trial court or (2) capable of accurate and ready determination by resort to 
sources whose accuracy cannot reasonably be questioned. 

. Ajudge or court may take judicial notice, whether requested or not. 

. A judge or court shall take judicial notice if requested by a party and 
supplied with the necessary information. 

. Judicial notice may be taken at any stage of the proceeding. 

Judicial Notice: Statutes: States. Neb. Rev. Stat. § 25-12,101 (Reissue 1989) of 
the Uniform Judicial Notice of Foreign Law Act provides that every court of 
this state shall take judicial notice of the common law and statutes of every state, 
territory, and other jurisdiction of the United States. 

Judicial Notice: Statutes: Legislature. It is the duty of the courts to take judicial 
notice of the laws enacted by the Legislature, and all courts must take judicial 
notice of the public law prevailing within the forum. 

Judicial Notice: Federal Acts. Courts take judicial notice of the public and 
general acts of Congress. 

Judicial Notice: Legislature: Appeal and Error. The Supreme Court takes 
judicial notice of the contents of legislative journals. 

Judicial Notice: Administrative Law: Proof: Appeal and Error. The Supreme 
Court generally does not take judicial notice of administrative rules or 
regulations. It is the burden of the party relying on an administrative rule or 
regulation to prove both its existence and its language. 

Judicial Notice: Records: Rules of Evidence: Collateral Estoppel: Res Judicata. 
The existence of court records and certain judicial action reflected in a court’s 
record are, in accordance with Neb. Evid. R. 201(2)(b), Neb. Rev. Stat. 
§ 27-201(2)(b) (Reissue 1989), facts which are capable of accurate and ready 
determination by resort to sources whose accuracy cannot reasonably be 
questioned. A court may, therefore, judicially notice existence of its records and 
the records of another court, but judicial notice of facts reflected in a court’s 
recordsis subject to the doctrine of collateral estoppel or of res judicata. 
Actions: Statutes: Time. In the absence of a general saving statute, the repeal 
without reservation of a statute granting a right of action is generally construed 
to defeat all remedies provided thereunder and to defeat all actions pending 
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under the statute at the time of repeal. 

‘ . Under Neb. Rev. Stat. § 49-301 (Reissue 1988), the 
general saving statute, the repeal of a statute shall in no manner affect pending 
actions founded thereon, except as may be provided in such repealing statute. 

: . The simultaneous repeal and reenactment of 
substantially the same statutory provisions is ordinarily construed to be an 
affirmation or continuation of the original provisions rather than a true repeal. 
Where a statute has been repealed and substantially reenacted with additions or 
changes, the additions or changes are treated as amendments effective from the 
time the new statute goes into effect. 

17. Taxation: Discrimination: Federal Acts: Railroads. Discriminatory taxes levied 
against railroad rolling stock in violation of § 306(1)(d) of the Railroad 
Revitalization and Regulatory Reform Act of 1976 are invalid within the 
meaning of Neb. Rev. Stat. § 77-1775 (Reissue 1986). 


Appeal from the District Court for Lancaster County: EARL 
J. WitTHorr, Judge. Affirmed. 


15. 


16. 


Don Stenberg, Attorney General, and L. Jay Bartel for 
appellants. 


George A. Penry for appellees. 


HAstINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
‘GRANT, and FAHRNBRUCH, JJ. 


PER CuRIAM. 

The State Board of Equalization and Assessment (State 
Board) and the State Tax Commissioner appeal the judgment of 
the district court for Lancaster County that the appellee 
claimants were entitled to refunds of personal property taxes 
paid for the 1986 tax year. 

In 1986 and previous years, the claimants were taxed as car 
companies under Neb. Rev. Stat. §§ 77-624 to 77-633 (Reissue 
1986). In December 1988, the claimants submitted requests for 
refunds to the Tax Commissioner pursuant to Neb. Rev. Stat. 
§ 77-1775 (Reissue 1986). In its request, Dairyland Power 
Cooperative (case No. 90-764) sought a refund of Nebraska 
private car company personal property taxes paid for tax years 
1984, 1985, and 1986. In two requests submitted to the Tax 
Commissioner, Midwest Energy Services Company (case No. 
90-765) sought refunds of private car company personal 
property taxes paid for tax years 1985 and 1986. The other 
claimants sought refunds of private car company personal 
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property taxes paid for tax year 1986. 

In support of their requests for refunds, the claimants 
contended the assessment of their personal property and the 
imposition, levying, or collection of any taxes against them or 
their property pursuant to §§ 77-624 et seq. violated § 306(1)(d) 
of the Railroad Revitalization and Regulatory Reform Act of 
1976, Pub. L. 94-210, 90 Stat. 31, 54, codified as amended at 49 
U.S.C. § 11503(b)(4) (1988) (the 4-R Act), and were illegal. The 
claimants advised the Tax Commissioner that the illegality of 
such taxation had been determined by the U.S. District Court 
for the District of Nebraska in Trailer Train Co. et al. v. 
Leuenberger, No. CV87-L-29, (D. Neb. Dec. 11, 1987), aff'd 
885 F.2d 415 (8th Cir. 1988), cert. denied, Boehm v. Trailer 
Train Co., 490 U.S. 1066, 109 S. Ct. 2065, 104 L. Ed. 2d 630 
(1989). 

On March 1, 1989, the Tax Commissioner recommended to 
the State Board that the claims for refund be denied. A hearing 
was held before the State Board on March 22, 1989. On April 
12, 1989, the State Board denied the requests. The State Board 
found that for claims filed for tax year 1986 and prior tax years, 
the car companies’ 

reliance upon the U.S. District Court for the District of 
Nebraska decision in Trailer Train v. Donald S. 
Leuenberger, CV87-L-29, issued December 11, 1987, is 
misplaced. One, the Trailer Train decision is limited to a 
determination of discrimination pursuant to the federal 
4-R Act applicable only to the plaintiffs in the case for tax 
year 1986. Two, the exclusive remedy for relief, pursuant 
to the 4-R Act, is injunctive relief. It does not invalidate a 
state tax, except as to plaintiffs who have raised the claim 
of discrimination in a manner timely to avail themselves of 
injunctive relief. ... 

. .. For claims filed for tax year 1985 and prior tax 
years, the claims are barred by the statute of limitations 
contained in section 25-218, R.R.S. 1943. The statute 
requires that claims against the state must be brought 
within two years from the date such claims arose. Section 
77-629, R.R.S. 1943, states that the due date for car 
company taxes is December 31. Therefore, all claims filed 
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for tax years 1985 filed after January 1, 1988, are barred 
by the statute of limitations, as are all claims filed for tax 
years prior to 1985. Alternatively, [regarding] all claims 
for 1985 and prior years, there has been no determination 
that the tax is invalid for any reason for those tax years. 

... For claims made that the valuation so determined 
for the tax years involved is not uniform and 
proportionate as compared with all other tangible 
property, the claim is not properly before the State Board. 
Pursuant to Rule 11 of the State Board, repealed on 
January 1, 1986, or Nebraska Department of Revenue 
Regulation 33-006, the Claimant had 30 days from the 
date of the assessment to protest the assessment. The 
Claimant’s exclusive remedy for redress .of dispro- 
portionate valuation is to appeal the assessment in 
the manner prescribed. The State Board is without 
jurisdiction to hear the claim. Beshore v. Sidwell, 222 
Neb. 441 (1986). 

The claimants timely appealed to the district court for 
Lancaster County pursuant to the Administrative Procedure 
Act, Neb. Rev. Stat. §§ 84-917 through 84-920 (Reissue 1987). 
(Sections 84-917 through 84-919 were amended, effective July 
1, 1989. See Cum. Supp. 1990.) In their petitions, filed in late 
April and early May 1989, the claimants alleged they were 
entitled to refunds because the assessment, imposition, and 
collection of car company taxes were illegal due to the decision 
of the U.S. District Court for the District of Nebraska in Trailer 
Train Co. et al. v. Leuenberger, supra. The claimants contended 
that in light of the federal district court’s decision in Trailer 
Train Co., their substantial rights had been prejudiced because 
the State Board’s decision was (1) in violation of constitutional 
due process and made upon unlawful procedure, (2) affected by 
errors of law, (3) arbitrary and capricious, and (4) unsupported 
by competent, material, and substantial evidence. See 
§ 84-917(6)(a) (Cum. Supp. 1990). 

On July 27, 1990, the district court for Lancaster County 
affirmed the orders of the State Board denying claims for 
refunds of car company taxes paid in 1984 and 1985. Regarding 
tax year 1986, however, the district court reversed the decision 
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of the State Board and ordered judgment for each claimant in 
the amount of car company taxes it paid in 1986 (totaling 
$263,011.74), plus interest. 

The State Board and Tax Commissioner have appealed to 
this court, contending the district court erred (1) in basing its 
decision on evidence which was in addition to and outside the 
scope of the record created before the State Board, (2) in 
finding the claimants were entitled to a refund under § 77-1775 
for taxes imposed pursuant to §§ 77-624 et seq. for the 1986 tax 
year, and (3) in finding the claimants were entitled to a refund 
under Neb. Rev. Stat. § 77-1736.04 (Reissue 1986) for taxes 
imposed pursuant to §§ 77-624 et seq. for the 1986 tax year. 
There is no cross-appeal. 


I 

In connection with the appellants’ first assignment of error, 
the record shows that the claimants offered 14 exhibits in 
evidence during the district court hearing. The appellants 
objected to the offer because the materials were not contained 
in the record made before the State Board. See § 84-917(5)(a). 
The district court took the matter under advisement but made 
no ruling on the admissibility of the claimants’ exhibits. The 
exhibits, therefore, were not received in evidence, but the 
appellants contend the district court “plainly considered certain 
of these exhibits in rendering its decision reversing the action of 
the State Board,” brief for appellants at 10, particularly the 
federal district court’s rulings in Oklahoma Gas & Elec. Co. v. 
Boehm, No. CV88-L-52 (D. Neb. June 13, 1989), and 
Oklahoma Gas & Elec. Co. v. Boehm, No. CV89-L-32 (D. Neb. 
June 13, 1989). 

In response, the claimants argue that the district court erred 
if it did not receive the exhibits in evidence by judicial notice, in 
contravention of Neb. Evid. R. 201, Neb. Rev. Stat. § 27-201 
(Reissue 1989), and apparently want this court to take judicial 
notice of the exhibits. 

In general, rulings of the trial court which do not appear in 
the record are not considered on appeal. See, e.g., County of 
Dakota y. Mallett, 235 Neb. 82, 453 N.W.2d 594 (1990); 
Howard yv. Howard, 234 Neb. 661, 452 N.W.2d 283 (1990); 
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Chalupa v. Chalupa, 220 Neb. 704, 371 N.W.2d 706 (1985). In 
this case, neither party requested a ruling on the claimants’ 
offer. Therefore, we consider the State Board’s first assignment 
of error only to determine the scope of the record for purposes 
of review in this court. 

Section 84-917(5)(a) provides that if a petition instituting 
proceedings for review of the decision of an administrative 
agency was filed in the district court before July 1, 1989, the 
review shall be conducted by the district court without a jury 
“on the record of the agency.” The district court’s standard of 
review in this case was prescribed by § 84-917(6)(a), pursuant to 
which the district court 

may affirm the decision of the [State Board] or remand 
the case for further proceedings, or it may reverse or 
modify the decision if the substantial rights of the 
[claimants] may have been prejudiced because the [State 
Board] decision is: 

(i) In violation of constitutional provisions; 

(ii) In excess of the statutory authority or jurisdiction of 
the agency; 

(iii) Made upon unlawful procedure; 

(iv) Affected by other error of law; 

(v) Unsupported by competent, material, and 
substantial evidence in view of the entire record as made 
on review; or 

(vi) Arbitrary or capricious. 

See, also, Haeffner v. State, 220 Neb. 560, 371 N.W.2d 658 
(1985). 

Since the claimants’ petitions seeking review of the State 
Board’s orders were filed in the district court before July 1, 
1989, the scope of review in this court is de novo on the record. 
§ 84-918(2) (Cum. Supp. 1990). See, also, Department of Soc. 
Servs. v. Person, 234 Neb. 865, 453 N. W.2d 390 (1990). 

The claimants contend it was proper for the district court to 
take judicial notice of exhibits 1 through 14. Neb. Evid. R. 201, 
which governs judicial notice of adjudicative facts, provides in 
part: 

(2) A judicially noticed fact must be one not subject to 
reasonable dispute in that it is either (a) generally known 
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within the territorial jurisdiction of the trial court or (b) 
capable of accurate and ready determination by resort to 
sources whose accuracy cannot reasonably be questioned. 

(3) A judge or court may take judicial notice, whether 
requested or not. 

(4) A judge or court shall take judicial notice if 
requested by a party and supplied with the necessary 
information. 


(6) Judicial notice may be taken at any stage of the 
proceeding. 

The record shows that the claimants offered the following 
exhibits during the district court hearing: (1) § 306 of the 4-R 
Act; (2) 28 U.S.C.A. § 1341 (West 1976); (3) part of 1983 Neb. 
Laws, L.B. 193, regarding the amendment of § 77-624 in 1983; 
(4) legislative history of L.B. 193, including the introducer’s 
statement of intent, the committee statement, and testimony 
before the Committee on Revenue; (5) another copy of § 306 of 
the 4-R Act; (6) order granting summary judgment in 
Oklahoma Gas & Elec. Co. v. Boehm, No. CV88-L-52 (D. Neb. 
June 13, 1989); (7) order granting summary judgment in 
Oklahoma Gas & Elec. Co. v. Boehm, No. CV89-L-32 (D. Neb. 
June 13, 1989); (8) class action complaint for injunctive and 
declaratory relief in Oklahoma Gas & Elec. Co. v. Boehm, No. 
CV88-L-52, supra, filed January 25, 1988; (9) memorandum 
and order certifying class in Oklahoma Gas & Elec. Co. v. 
Boehm, No. CV88-L-52, supra, filed June 28, 1988; (10) order 
for disbursement of funds in Oklahoma Gas & Elec. Co. v. 
Boehm, No. CV88-L-52, supra, and Oklahoma Gas & Elec. 
Co. v. Boehm, No. CV89-L-32, supra, filed October 6, 1988; 
(11) practice and procedure rule 11 of the State Board, as 
published by Commerce Clearing House; (12) S. Rep. No. 499, 
94th Cong., 2d Sess. 1, reprinted in 1976 U.S. Code Cong. & 
Admin. News 14, 79-80, and S. Conf. Rep. No. 595, 94th 
Cong., 2d Sess. 133, reprinted in 1976 U.S. Code Cong. & 
Admin. News 148, 180-81, containing part of the legislative 
history of § 306 of the 4-R Act; (13) agreed order on injunction 
and leave to deposit money into the Registry of Court in 
Oklahoma Gas & Elec. Co. v. Boehm, No. CV88-L-52, supra, 
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filed January 26, 1988; and (14) part of the stipulation of facts 
in Trailer Train Co. et al. v. Leuenberger, No. CV87-L-29 (D. 
Neb.). 

The appellants do not contend that these items are subject to 
reasonable dispute or are incapable of accurate and ready 
determination by resort to sources whose accuracy cannot 
reasonably be questioned. 

We first observe that exhibits 13 and 14 appear in the record 
of the State Board hearing and were, for that reason, 
unquestionably within the scope of the district court’s review. 

Exhibits 1, 2, 3, and 5 consist of federal and state statutes. 
Neb. Rev. Stat. § 25-12,101 (Reissue 1989) of the Uniform 
Judicial Notice of Foreign Law Act provides that “[e]very court 
of this state shall take judicial notice of the common law and 
statutes of every state, territory and other jurisdiction of the 
United States.” We held in State v. Thayer, 235 Neb. 70, 453 
N.W.2d 474 (1990), that it is the duty of the courts to take 
judicial notice of the laws enacted by the Legislature and that all 
courts must take judicial notice of the public law prevailing 
within the forum. Courts also take judicial notice of the public 
and general acts of Congress. Standard Federal Savings & Loan 
Assn. v. Meins, 226 Neb. 853, 415 N.W.2d 462 (1987). 

Exhibits 4 and 12 consist of legislative history. This court 
takes judicial notice of the contents of legislative journals. City 
of Grand Island v. Ehlers, 180 Neb. 331, 142 N.W.2d 770 
(1966); Omaha Nat. Bank v. Jensen, 157 Neb. 22, 58 N.W.2d 
582 (1953). We have, on occasion, taken judicial notice of other 
legislative history. See, e.g., Kaup v. Sweet, 187 Neb. 226, 230, 
188 N.W.2d 891, 894 (1971) (“[w]e take judicial notice of the 
legislative history of L.B. 1378, as we may”). 

Regarding exhibit 11, we have held that “[b]ecause 
establishing the existence and contents of a particular 
administrative rule or regulation at any given time is often a 
difficult and uncertain process, it is an established principle 
that, as a general rule, this court will not take judicial notice of 
such rules or regulations.” Donahoo v. Nebraska Liquor 
Control Comm., 229 Neb. 197, 199, 426 N.W.2d 250, 251 
(1988). It is the burden of the party relying on an administrative 
rule or regulation to prove both its existence and its language. 
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Id. We therefore decline to take judicial notice of exhibit 11. In 
any event, exhibit 11 sets forth the State Board’s procedure for 
valuing rail cars and is largely irrelevant to the disposition of 
this matter. 

The remainder of the exhibits pertain to the federal district 
court decisions in Oklahoma Gas & Elec. Co. v. Boehm, No. 
CV88-L-52 (D. Neb. June 13, 1989), and Oklahoma Gas & 
Elec. Co. v. Boehm, No. CV89-L-32 (D. Neb. June 13, 1989), 
which involved the Nebraska car company tax for 1987 and 
1988. Although this lawsuit involves only taxes paid in 1984, 
1985, and 1986, the claimants contend the Oklahoma Gas 
decisions are relevant to this appeal because both Oklahoma 
Gas cases were class actions involving all car companies subject 
to the Nebraska car company tax and included the appellee 
claimants in these appeals. Both Oklahoma Gas cases were 
decided on June 13, 1989, approximately 2 months after the 
State Board denied the claimants’ requests for refunds in the 
present case. In both Oklahoma Gas cases the plaintiff 
taxpayers were granted summary judgment “[flor the reasons 
stated by the Eighth Circuit in its opinion in Trailer Train Co. v. 
Leuenberger, [885 F.2d 415 (8th Cir. 1988)] aff’g Trailer Train 
Co. v. Leuenberger, CV87-L-29 (D. Neb. Dec. 11, 1987),” and 
the Tax Commissioner was ordered to refund taxes paid by the 
car companies for the 1987 and 1988 tax years. 

We said in Gottsch v. Bank of Stapleton, 235 Neb. 816, 835, 
458 N.W.2d 443, 455 (1990), that ‘‘as a subject for judicial 
notice, existence of court records and certain judicial action 
reflected in a court’s record are, in accordance with Neb. Evid. 
R. 201(2)(b), facts which are capable of accurate and ready 
determination by resort to sources whose accuracy cannot be 
reasonably questioned.” A court may, therefore, judicially 
notice existence of its records and the records of another court, 
but judicial notice of facts reflected in a court’s records is 
subject to the doctrine of collateral estoppel or of res judicata. 
Gottsch, supra. 

In light of the foregoing, we conclude that the record in this 
court consists of (1) the transcripts and bill of exceptions of the 
proceedings before the State Board and (2) the exhibits offered 
in the district court which may be judicially noticed by this 
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court, that is, all the exhibits except exhibit 11. We therefore 
review the record de novo, pursuant to § 84-918(2) (Cum. 
Supp. 1990), and consider the materials offered in the district 
court to the extent they are relevant to the issues involved in this 
appeal. 


II 

We also note that §§ 77-1775 and 77-1736.04 were repealed 
and reenacted after the claimants perfected their appeals to the 
district court. The statutes, as amended, still set forth 
procedures for refunding property taxes. 

In the absence of a general saving statute, the repeal without 
reservation of a statute granting a right of action is generally 
construed to defeat all remedies provided thereunder and to 
defeat all actions pending under the statute at the time of repeal. 
82 C.J.S. Statutes §§ 439 and 440 (1953). However, Nebraska 
has enacted a general saving statute, Neb. Rev. Stat. § 49-301 
(Reissue 1988), which provides that the repeal of a statute “shall 
in no manner affect pending actions founded thereon . . . except 
as may be provided in such repealing statute.” In any event, 

[t]he simultaneous repeal and reenactment of 
substantially the same statutory provisions is ordinarily 
construed to be an affirmation or continuation of the 
original provisions rather than a true repeal. Where a 
statute has been repealed and substantially reenacted with 
additions or changes, the additions or changes are treated 
as amendments effective from the time the new statute 
goes into effect. 

Denver Wood Products Co. v. Frye, 202 Neb. 286, 289, 275 
N.W.2d 67, 70 (1979). We determine, therefore, that the repeal 
and reenactment of §§ 77-1775 and 77-1736.04 did not defeat 
the claimants’ remedies and that the cases should be decided 
under the statutes existing at the time the actions were 
commenced. 


Ill 
Section 306 of the 4-R Act was enacted in 1976 “ ‘to 
eliminate the long-standing burden on interstate commerce 
resulting from discriminatory State and local taxation of 
common and contract carrier transportation property. ” 
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Ogilvie v. State Bd. of Equalization, 657 F.2d 204, 206 (8th Cir. 
1981). As noted by Judge Robert Van Pelt in Ogilvie, the 
legislative history of the 4-R Act shows that, in the 1959-60 
session, the 86th Congress passed Senate resolutions 29, 151, 
and 244 requesting a national transportation policy study. The 
portion of the resulting report pertaining to ad valorem 
property taxation of railroads related that information 
compiled by the Association of American Railroads confirmed 
the finding of the congressional committee that there was a 

“ “studied and deliberate practice of assessing railroad property 
at a proportion of full value substantially higher than other 
property subject to the same tax rates” ” 657 F.2d at 206. The 
committee proposed two plans to help alleviate the tax burden 
on railroads. One was a right-of-way exemption. The other 
proposal submitted by the Association of American Railroads 
formed the basis for § 306 of the 4-R Act when it was enacted 
by the 94th Congress approximately 15 years later. See Ogilvie, 
supra. 

In the 94th Congress, the House and the Senate introduced 
separate versions of the bill. The difference between the two 
versions was that the Senate bill provided that any state having 
in its constitution a “reasonable classification of property” 
provision would be exempt from the act. The House rejected 
this proviso as an amendment to its bill. In the debate, it was 
argued that such a constitutional provision was a form of 
discrimination in that the constitutions of approximately 19 
states contained such a provision. Critics also argued that there 
was nothing to prevent other states from amending their 
constitutions before the bill took effect and that such action 
would defeat the bill’s purpose. A conference committee 
ultimately recommended the adoption of what was 
substantially the original Senate bill, minus the constitutional 
exemption provision. This bill passed, in 1976, and became 
§ 306 and was to take effect 3 years after enactment. See 
Ogilvie, supra. 

Section 77-1775 was enacted in 1983 as part of L.B. 193 in 
response to the passage of § 306 of the 4-R Act and in 
anticipation of lawsuits filed pursuant thereto. For example, 
Tax Commissioner Donna Karnes testified before the 
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Committee on Revenue that 


[fJederal legislation was recently enacted to correct the 
discriminatory taxation of such property in many states. 
In the case of railroads, this legislation is known as the 
Federal 4-R Act... . Basically, these acts require that such 
property be taxed at a rate that does not exceed the rate of 
taxation for commercial and industrial property in the 
same taxing jurisdiction. For Nebraska this means that the 
actual assessed value of this property must be adjusted by 
the statewide average assessment sales ratio for 
commercial and industrial property. It should be noted 
that the railroads are now suing other states under this 
federal legislation and the airlines can be expected to 
follow suit. 

Under current Nebraska law, airline and carline 
properties are taxed at a rate which is equal to the average 
statewide property tax rate for the preceding tax year. This 
is not true of any other types of property taxed in 
Nebraska. Recent case law from other jurisdictions 
indicates that this type of treatment can be a 
discriminatory and therefore illegal taxation practice 
under the new federal laws. This would be true where the 
preceding year’s commercial and industrial property tax 
rate was higher than the present year’s tax rate. So if this 
situation existed in Nebraska, the current state law could 
be challenged and found in violation of these new federal 
acts and the United States Constitution. This is exactly 
what has occurred in other states with similar provisions 
and this is why these changes proposed by the Department 
[of Revenue] are necessary. 


Committee on Revenue Hearing, L.B. 193, 88th Leg., Ist Sess. 
13-14 (Jan. 24, 1983). 


Section 77-1775 provides that if a taxpayer demands a refund 


from the Tax Commissioner, the Tax Commissioner must 
“immediately” transmit a copy of the demand, along with the 
Tax Commissioner’s recommendation, to the State Board. The 
State Board “shall approve the refund if the board finds the tax 


. to be invalid for any reason” and must make its 


determination within 120 days of filing the claim for refund. If 
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the refund claim is denied, the taxpayer may appeal to the 
district court pursuant to the Administrative Procedure Act. If 
it is determined that the tax was invalid, judgment shall be 
rendered in the amount of the refund claim with interest. 

The district court found that the car company personal 
property taxes paid by the claimants for tax year 1986 were 
“invalid” within the meaning of § 77-1775 in light of the 
decisions in Trailer Train Co. et al. v. Leuenberger, No. 
CV87-L-29 (D. Neb. Dec. 11, 1987), aff’d 885 F.2d 415 (8th Cir. 
1988), cert. denied, Boehm v. Trailer Train Co., 490 U.S. 1066, 
109 S. Ct. 2065, 104 L. Ed. 2d 630 (1989), and Northern 
Natural Gas Co. v. State Bd. of Equal., 232 Neb. 806, 443 
N.W.2d 249 (1989), cert. denied USS. , 1108S. Ct. 
1130, 107 L. Ed. 2d 1036 (1990). 

The appellants contend that the taxes levied on the claimants’ 
property pursuant to §§ 77-624 et seq. were not “invalid” 
within the meaning of § 77-1775 because the taxation of the 
claimants’ property was not for an illegal or unauthorized 
purpose and was not void for want of jurisdiction to impose the 
tax. Indeed, the decision in Trailer Train Co. et al. v. 
Leuenberger, supra, did not prohibit the State of Nebraska 
from levying lawful taxes on railroad rolling stock, although 
collection of a “discriminating tax” was enjoined in federal 
court. See, also, MAPCO Ammonia Pipeline v. State Bd. of 
Equal., ante p. 565, 471 N.W.2d 734 (1991); Natural Gas 
Pipeline Co. v. State Bd. of Equal. , 237 Neb. 357, 466 N.W.2d 
461 (1991); Northern Natural Gas Co. v. State Bd. of Equal., 
supra, Even assuming that the taxation of railroad rolling stock 
was not void ab initio, we conclude that the 1986 personal 
property taxes in question were collected from the claimants in 
violation of federal law and are “invalid” within the meaning of 
§ 77-1775. 

Section 306 of the 4-R Act provides: 

(1)... It is unlawful for a State, a political subdivision 
of a State, or a governmental entity or person acting on 
behalf of such State or subdivision to commit any of the 
following prohibited acts: 


(d) The imposition of any other tax which results in 
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discriminator y treatment of acommon carrier by railroad 
subject to this part. 

We have referred to the text of the original 4-R Act instead of 
the codification appearing at 49 U.S.C. § 11503, as did the 
court in Trailer Train Co. v. Leuenberger, 885 F.2d 415 (8th Cir. 
1988). As summarized in Alabama Great Southern R. Co. v. 
Eagerton, 663 F.2d 1036, 1037 (11th Cir. 1981), 

49 U.S.C. § 11503 is an official revision and codification 
of Pub.L.No. 94-210, Section 306, 90 Stat. 54 (February 
5, 1976), which was originally enacted as part of the [4-R 
Act] and codified unofficially as 49 U.S.C.A. § 26c (1978 
Supp.). 49 U.S.C. § 11503 was published as part of 
Pub.L.No. 95-473, 92 Stat. 1337 (October 13, 1978), 
which was ‘‘an act to revise, codify and enact without 
substantive change the Interstate Commerce Act and 
related laws as Subtitle IV, Title 49, United States Code, 
‘Transportation’.” Pursuant to Pub. L. No. 95-473, 92 
Stat. 1466, § 3(a), the statutory language of 49 U.S.C. 
§ 11503 cannot be construed as making a substantive 
change in § 306. 
See, also, Ogilvie v. State Bd. of Equalization, 657 F.2d 204 
(1981). Therefore, since the language of 49 U.S.C. § 11503 
differs from the language of § 306 as enacted, we rely on the 
language used in § 306. 

As we have noted in previous decisions, the U.S. Court of 
Appeals, in Trailer Train Co. v. Leuenberger, supra, held that 
when tax exemptions applied to three-fourths of the 
commercial and industrial property in Nebraska, and did not 
apply to rail cars, the tax system in Nebraska discriminated 
against Trailer Train in violation of § 306(1)(d) of the 4-R Act. 
For that reason, in Trailer Train Co., the State of Nebraska was 
enjoined from “collection of the discriminating tax,” 885 F2d 
at 418, but was not prohibited from levying a lawful 
nondiscriminator y tax on acommon carrier by railroad. 

In Northern Natural Gas Co. v. State Bd. of Equal., supra, 
Natural Gas Pipeline Co. v. State Bd. of Equal., supra, 
MAPCO Ammonia Pipeline v. State Bd. of Equal., supra, and 
several related cases, this court considered the contentions of 
nonrailroad centrally assessed taxpayers that the decision in 
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Trailer Train Co. entitled them to relief under Neb. Const. art. 
VIII, § 1. In holding that these taxpayers were entitled to relief, 
we recognized that the impermissible discrimination forming 
the basis for the decision in Trailer Train Co. and other federal 
court decisions interpreting and applying the 4-R Act resulted 
solely from tax exemptions provided under Neb. Rev. Stat. 
§ 77-202(6) through (9) (Reissue 1990) to various types of 
property not owned by railroads or car companies. In MAPCO 
Ammonia Pipeline, supra at 583, 471 N.W.2d at 745, we 
specifically observed that “Nebraska’s failure to correct illegal 
discrimination in its tax structure has caused an increasing 
concentration of the tax burden on a shrinking group of 
taxpayers.” (Emphasis supplied.) 

In our decisions following Trailer Train Co., supra, this 
court has consistently interpreted the discriminatory taxation 
of railroad rolling stock to be in violation of federal law. The 
railroad rolling stock owned by the claimants in these cases was 
taxed in 1986 under the same illegally discriminatory tax system 
that was at issue in Trailer Train Co., Northern Natural Gas 
Co., Natural Gas Pipeline Co., and MAPCO Ammonia 
Pipeline. Section 77-1775 specifically provides for the refund of 
“invalid” taxes. We hold that the tax levied in 1986 against the 
rolling stock of the claimants in these cases was in violation of 
§ 306(1)(d) of the 4-R Act and was invalid within the meaning 
of § 77-1775. The district court, therefore, did not err in 
ordering that said taxes be refunded with interest pursuant to 
§ 77-1775. 


IV 
Because we determine the claimants are entitled to refunds of 
personal property taxes for 1986 pursuant to § 77-1775, we 
need not address the appellants’ contentions regarding 
§ 77-1736.04. 


Vv 
Finally, the claimants contend they are entitled to an award 
for reasonable attorney fees pursuant to Neb. Rev. Stat. 
§ 25-824 (Reissue 1989) “for the defenses raised by the 
appellants that are frivolous.” Brief for appellees at 49. We do 
not believe the defenses raised by the State Board and Tax 
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Commissioner were frivolous or made in bad faith, and we 
decline to award attorney fees in this case. 
The judgment of the district court is affirmed. 
AFFIRMED. 
WHITE, J., not participating in the decision. 


INRE INTEREST OF L.J., M.J., ANDK.J., CHILDREN UNDER 18 
YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V.H.J., APPELLANT. 
472.N.W.2d 205 


Filed July 19,1991. No. 90-1046. 


1. Parental Rights: Appeal and Error. In an appeal from a judgment terminating 
parental rights, the Supreme Court tries the factual issues de novo on the record 
and reaches a conclusion independent of the findings of the trial court. 

2. Trial: Evidence: Appeal and Error. Where the evidence is in conflict, the 
Supreme Court may consider and give weight to the fact that the trial court 
observed the witnesses and accepted one version of the facts rather than another. 

3. Parental Rights: Evidence: Proof: Appeal and Error. If a trial court fails to state 
in its order terminating a parent’s right in a child that the clear and convincing 
evidence established grounds for termination, the Supreme Court reviews the 
record de novo and makes findings independent of the findings of the juvenile 
court and may make the appropriate and necessary findings on review if in fact 
they are supported by the record. 

4. Parental Rights: Juvenile Courts: Evidence. A juvenile court is not necessarily 
limited to reviewing the efforts of a parent under a plan of reunification last 
ordered by the court; rather, the court looks at the entire reunification program 
and the parent’s compliance with the various plans involved in the program 
which would bring the parent closer to reunification. 

5. Parental Rights: Evidence. It does not follow that once a court orders a 
rehabilitation plan, it is prohibited from considering prior events when deciding 
whether to terminate parental rights. It is often necessary for a court to 
determine the reasonableness of a plan or its individual provisions. It is 
impossible to determine whether a plan to reunite a parent and child is 
reasonable without considering whether the plan is designed to correct problems 
which required the State’s intervention in the first place. Review of prior events is 
essential to this determination. 

6. Parental Rights. The primary considerations in determining whether to 
terminate parental rights are the best interests of the children. 

. When a parent is unwilling or unable to rehabilitate herself or himself 
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within a reasonable period of time after the adjudication hearing, the best 
interests of the children usually require that a final disposition be made without 
delay. 

8. ____. The right of a parent to custody and control of his or her children is not 
an inalienable right. The public has a paramount interest in the protection of the 
children from neglect. 

9. Parental Rights: Juvenile Courts. Although a juvenile court is not required to 
implement a plan of rehabilitation, the failure to comply with such a plan which 
has been implemented presents an independent reason justifying termination of 
parental rights. 

10. Parental Rights. A parent is not only required to follow the plan of the court to 
rehabilitate herself or himself, but also to make reasonable efforts on her or his 
own to bring about rehabilitation. 

11, ____. Children cannot, and should not, be suspended in foster care, nor be 
made to await uncertain parental maturity. 

12. Juvenile Courts: Judicial Notice: Records. A juvenile court has a right to 
examine its own records and take judicial notice of its own proceedings and 
judgment in an interwoven and dependent controversy where the same matters 
have already been considered and determined. 

13. Parental Rights: Trial: Evidence: Appeal and Error. The improper admission of 
evidence by the trial court in a parental rights termination proceeding does not, 
in and of itself, constitute reversible error. As long as the appellant properly 
objected at trial, the Supreme Court will not consider any such evidence in its de 
novo review. 

14. Parental Rights: Appeal and Error. The adjudication that a child is one within 
the meaning of the Nebraska Juvenile Code isa final, appealable order. 


Appeal from the Separate Juvenile Court of Douglas 
County: JOSEPH W. Moy Lan, Judge. Affirmed. 


Connie Kearney for appellant. 


James S. Jansen, Douglas County Attorney, and Elizabeth 
G. Crnkovich for appellee. 


Karen L. Vervaecke, guardian ad litem for L.J., M.J., and 
K.J. 


HastINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


Hastincs,C.J. 

The mother appeals the September 26, 1990, order of the 
juvenile court terminating her parental rights to her three 
children, L.J., M.J., and K.J., in that the children were within 
the meaning of Neb. Rev. Stat. § 43-292(6) (Reissue 1988). The 
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children had previously been found to be children within the 
meaning of Neb. Rev. Stat. § 43-247(3)(a) (Reissue 1988). She 
assigns as error the sufficiency of the evidence, the failure of the 
trial court to state that its order of termination was based on 
clear and convincing evidence, the overruling of appellant’s 
motion to strike certain evidence, the failure of the court to find 
whether reasonable efforts had been made under the direction 
of the court to correct the conditions leading to termination, the 
overruling of appellant’s motion for a psychiatric examination 
of appellant and her children, the overruling of appellant’s 
objection to the taking of judicial notice of the court’s records 
and exhibits in the instant case, and the finding that the children 
had previously been found to be children within the meaning of 
§ 43-247(3)(a). We affirm. 

In an appeal from a judgment terminating parental rights, 
the Supreme Court tries the factual issues de novo on the record 
and reaches a conclusion independent of the findings of the trial 
court. In re Interest of T-EP., 237 Neb. 922, 468 N.W.2d 116 
(1991). Where the evidence is in conflict, the Supreme Court 
may consider and give weight to the fact that the trial court 
observed the witnesses and accepted one version of the facts 
rather than another. Jn re Interest of TFP.,, supra. 

The children were born on August 10, 1984, July 30, 1986, 
and October 15, 1987. On March 23, 1989, the children were 
found alone, without supervision and without food, at the 
home of appellant’s mother. The Omaha Police Division was 
alerted to the situation by a neighbor who became concerned 
after one of the children present in the grandmother’s 
household had requested food. The children were removed 
from that home and placed with the Nebraska Department of 
Social Services. 

On March 31, 1989, the Douglas County Attorney filed a 
petition in the juvenile court alleging that the three children 
came within the meaning of § 43-247(3)(a) in that they lacked 
proper parental care due to the fault of their mother. 

On May 9, 1989, the children were adjudicated children 
within the meaning of § 43-247(3)(a) based on the admission 
plea entered by the appellant. 

The court ordered a reunification plan at the disposition 
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hearing held on July 18, 1989. The appellant was ordered to 
comply with the following: 

1. That [appellant] shall obtain adequate housing with 
the assistance of a support worker provided by the 
Nebraska Department of Social Services. 

2. That [appellant], once adequate housing is obtained, 
shall cooperate with an in-home parenting program and 
follow any and all recommendations of that therapist. 

3. That [appellant] shall complete a psychological 
evaluation as arranged by the Nebraska Department of 
Social Services. 

4. That [appellant] shall cooperate with all workers 
involved t [sic] include notifying the probation officer ona 
weekly basis and notifying the workers within 24 hours of 
any change in address or situation. 

A review hearing was held on October 19, 1989. Of the four 
items ordered in the reunification plan, two were not 
completed. Although a worker from the Child Saving Institute 
parenting program was assigned to assist the appellant in 
obtaining adequate housing, the appellant was dropped from 
the program because she would not return any phone calls or 
answer any letters. Appellant also failed to cooperate in 
participating in the parenting program sponsored by the Child 
Saving Institute, and she was terminated from that program. 
Appellant did complete the psychological evaluation and did 
maintain contact with her probation officer. However, the 
appellant did fail to consistently visit her children. 

The court amended its rehabilitation plan and ordered the 
appellant to participate in a parenting program, as arranged by 
the Department of Social Services; maintain suitable and stable 
housing; involve herself in a job training/vocational program 
or obtain employment; participate in relinquishment 
counseling, as arranged by the Department of Social Services; 
abstain from alcohol and drugs and submit to random alcohol 
and drug screenings; and maintain visitation with her children, 
as arranged by the Department of Social Services. 

A second review hearing was. held on March 19, 1990. 
Appellant did not appear at that hearing. Since the court had 
already granted one continuance due to her failure to appear on 


— 
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a previous occasion and since her attorney was present, the 
court proceeded without her. There was testimony that the 
appellant’s probation officer had reminded the appellant on 
three different occasions about the hearing and had also 
contacted her the morning of the hearing to remind her of the 
hearing. The probation officer then contacted the appellant 
once again to determine her whereabouts, but the appellant was 
still in the process of “getting ready.” The appellant was notified 
that the court would be proceeding without her. 

Testimony at the review hearing established that the 
appellant had failed to perform most of the items on the 
rehabilitation plan. The appellant did not follow through with 
the Building Nurturing Families program offered by the Child 
Saving Institute and, after being encouraged to sign up again, 
refused to participate. The appellant had lived in several 
residences, and she failed to notify the probation officer of her 
changes of residence. The appellant failed to involve herself in 
a job training program. She was enrolled in a program to earn 
her GED, but quit after only a few days. The appellant was 
required to go to relinquishment counseling, but she attended 
only one session and then did not continue with the program. 
The appellant also continued to drink and refused to submit to 
random alcohol and drug screenings. Finally, the appellant did 
not visit her children on a consistent basis. 

The State filed a motion to terminate appellant’s parental 
rights on April 9, 1990, alleging that reasonable efforts, under 
the direction of the court, had failed to correct the conditions 
leading to the original jurisdictional finding. The motion 
further alleged: 

A. [Appellant] has failed to participate in any parenting 
programs. 

B. [Appellant] has failed to obtain and maintain 
adequate and stable housing. 

C. [Appellant] has failed to obtain employment. 

D. [Appellant] has refused to participate in a job 
training/vocational program. 

E. [Appellant] has failed to participate in 
relinquishment counseling. 

F. [Appellant] has failed to abstain from alcohol and 
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drug use. 

G. [Appellant] has failed to submit to random alcohol 
and drug screenings. 

H. [Appellant] has failed to maintain consistent 
visitation with said children, having visited only 5 times 
out of 33 scheduled visits since July, 1989. 

I. [Appellant] has failed to cooperate with all workers 
involved in her case and to notify the probation officer 
within 24 hours of any change in residence. 

Although the record discloses that appellant was represented 
throughout these proceedings by the same _ attorney 
commencing on April 10, 1989, the date of the detention 
hearing, through proceedings in this court, an order dated June 
27, 1990, also appears in the record, appointing a guardian ad 
litem, an attorney, for the appellant for the stated reason that 
she was without representation. The guardian ad litem moved 
for and was granted a continuance prior to the termination 
hearing. The appellant andthe guardian ad litem also moved 
for a psychiatric examination for both the appellant and her 
children to assess the bonding relationship between the 
appellant and her children. An objection to the motion was 
filed by the guardian ad litem for the children and by the county 
attorney. The bases of the objection were that the appellant had 
not set forth good cause why the examination should be 
conducted, the mental condition of the children was not in 
controversy in the proceedings, and the evaluation would cause 
the children unnecessary trauma. The motion was overruled. 

The court proceeded with the motion to terminate the 
appellant’s parental rights. The evidence supported affirmative 
findings on all of the failures alleged by the State. The appellant 
had refused to participate in any of the programs designed to 
aid her. She had not abstained from alcohol use. She had failed 
to keep her probation officer advised of her whereabouts. She 
had visited her children but 11 times out of a possible 53 visits 
made available to her. The Child Protective Services office 
arranged for taxi transportation to all visitation and programs, 
but these services were eventually discontinued because the 
appellant would send the taxi away or would not meet the taxi. 

The trial court found that the allegations in the motion to 
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terminate parental rights were true, that the minor children had 
previously been found to be children within the meaning of 
§ 43-247(3)(a), that the children were within the meaning of 
§ 43-292(6), and that the best interests and welfare of the 
children required termination of appellant’s parental rights. 

The failure of the court to state in its termination order that 
the decision was based on clear and convincing evidence is not 
in itself grounds for reversal. In the case In re Interest of 
A.G.G., 230 Neb. 707, 433 N.W.2d 185 (1988), this issue was 
addressed. The trial court had failed to state in the order 
terminating the mother’s parental rights that the clear and 
convincing evidence established the grounds for termination or 
that it would be in the child’s best interests to terminate the 
mother’s parental rights. This court found that it reviews the 
record de novo and makes findings independent of the findings 
of the juvenile court and that, therefore, on its de novo review, 
this court may make the appropriate and necessary findings if 
in fact they are supported by the record. 

In State v. Souza-Spittler, 204 Neb. 503, 283 N.W.2d 48 
(1979), this court was faced with a similar situation. The 
decision of the trial court was not reversed. We stated that the 
issues are tried de novo and the findings of fact are made 
independently in this court. This court also stated that the clear 
and convincing evidence established that termination of the 
mother’s parental rights was clearly in the best interests of the 
child. 

In our de novo review of the record, we find that clear and 
convincing evidence supports the juvenile court’s finding that 
reasonable efforts under the direction of the juvenile court have 
failed to correct the conditions which resulted in the 
adjudication that the children were within the meaning of 
§ 43-247(3)(a). 

The appellant argues that certain testimony should have been 
stricken in that it related to a previous plan ordered by the 
court, not the plan actually in effect on the date the motion to 
terminate was filed. The appellant further contends that since 
this testimony was not properly before the court, the allegations 
in the motion to terminate relating to that plan were not 
relevant or true. 
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Section 43-292 states: 

The court may terminate all parental rights between the 
parents or the mother of a juvenile born out of wedlock 
and such juvenile when the court finds such action to bein 
the best interests of the juvenile and it appears by the 
evidence that one or more of the following conditions 
exists: 


(6) Following a determination that the juvenile is one as 
described in subdivision (3)(a) of section 43-247, 
reasonable efforts, under the direction of the court, have 
failed to correct the conditions leading to the 
determination. 

It is clear from reading the statute that the court is not limited 
to reviewing the efforts of the parent under the plan last ordered 
by the court; rather, the court looks at the entire reunification 
program and the parent’s compliance with the various plans 
involved in the program, as well as any effort not contained 
within the program which would bring the parent closer to 
reunification. 

In the case In re Interest of PD., 231 Neb. 608, 617, 437 
N.W.2d 156, 162-63 (1989), this court stated: 

[I]t does not follow that, once a court orders a 
rehabilitation plan, it is prohibited from considering prior 
events when deciding whether to terminate parental 
rights. . . . [I]t is often necessary for a court to determine 
the reasonableness of a plan or its individual provisions. It 
is impossible to determine whether a plan to reunite a 
parent and child is reasonable without considering 
whether the plan is designed to correct problems which 
required the State’s intervention in the first place. Review 
of prior events is essential to this determination. 

Next, we address the findings of the court that the allegations 
in the motion to terminate were true. 

The court found that the appellant had failed to participate 
in any parenting programs. The appellant argues this was not 
possible until housing was obtained, and therefore this 
condition should be excused. The appellant was dropped from 
the program because she failed to contact the caseworker 
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involved. She told her probation officer that she did not wish to 
participate in the program. The program is a voluntary 
program, and thus the failure to participate results in 
termination from the program. 

o The court determined that appellant had failed to obtain 
housing. Appellant insists that that was because no one assisted 
her in that effort. However, the appellant refused to participate 
in the voluntary program which was to assist her in finding 
housing. The appellant refused to return phone calls and 
answer letters from the Child Saving Institute parenting 
program, which was the program designed to help her find 
adequate housing. A caseworker from the Department of 
Social Services also tried to assist her in finding housing. She 
was taken to-apply for public assistance by a caseworker from 
the Child Saving Institute so that she could afford housing; 
however, she moved from her previous address and did not let 
that worker know where she was located. It is clear that 
appellant did not choose to take advantage of the assistance 
being offered to her. 

The appellant had failed to obtain employment or 
participate in a job training program. She refused to participate 
in relinquishment counseling. The appellant not only failed to 
abstain from the use of alcohol and to submit to random 
alcohol and drug screenings, but actually used alcohol in the 
presence of her probation officer. 

The trial court found that appellant had visited her children 
only 5 times out of a possible 33 scheduled visits since July 19, 
1989. The truth of the matter is that out of a possible 53 visits 
since the children have been in the custody of the Department of 
Social Services, appellant has visited only 11 times. 

Finally, it is quite apparent that appellant had not cooperated 
in the least with her various probation officers and 
caseworkers, refusing to follow their suggestions and refusing 
to keep them informed of her whereabouts. 

It is clear that the findings of the juvenile court are supported 
by the evidence. 

Next, the appellant contends that the court erred in finding 
that it is in the best interests of the children that her parental 
rights be terminated. The primary considerations in 


IN REINTEREST OF L.J.,M.J., ANDK.J. 721 
Cite as 238 Neb. 712 


determining whether to terminate parental rights are the best 
interests of the children. Jn re Interest of TEP, 237 Neb. 922, 
468 N.W.2d 116 (1991). When a parent is unwilling or unable to 
rehabilitate herself or himself within a reasonable period of 
time after the adjudication hearing, the best interests of the 
children require that a final disposition be made without delay. 
In re Interest of T-F-P,, supra. The right of a parent to custody 
and control of his or her children is not an inalienable right. The 
public has a paramount interest in the protection of the children 
from neglect. In re Interest of A.L.N., 223 Neb. 675, 392 
N.W.2d 780 (1986). 

We have held that while the juvenile court is not required to 
implement a plan of rehabilitation, the failure to comply witha 
plan which has been implemented presents an independent 
reason justifying termination of parental rights. Jn re Interest 
of K.L.N. and M.J.N., 225 Neb. 595, 407 N.W.2d 189 (1987). 
In addition, this court has stated that a parent is required not 
only to follow the plan of the court to rehabilitate herself or 
himself, but also to make reasonable efforts on her or his own 
to bring about rehabilitation. Jn re Interest of R.A., 226 Neb. 
160, 410 N.W.2d 110(1987). 

During the period between adjudication of the children 
under § 43-247(3)(a) and the filing of the motion to terminate, 
the appellant took few steps to bring her closer to reunification 
with her children. The few steps taken were done grudgingly. 
We have set forth those failures in detail. The best interests of 
these children require that final disposition be made. These 
children cannot wait and hope that the mother will eventually 
take the steps necessary for reunification with her children 
when they have already waited in vain for such change to take 
place. Children cannot, and should not, be suspended in foster 
care, nor be made to await uncertain parental maturity. In re 
Interest of C.D.C., 235 Neb. 496, 455 N.W.2d 801 (1990). In the 
best interests of the minor children, the appellant’s parental 
rights must be terminated. 

The appellant alleges that the trial court erred in failing to 
find whether reasonable efforts had been made under the 
direction of the court to correct the conditions leading to 
termination. We have devoted much time and space to this 
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allegation as we addressed appellant’s other complaints. There 
is no merit to this contention. 
The appellant asserts that the court erred in overruling the 
appellant’s motion for a psychiatric examination of the 
appellant and her children to assess their bonding relationship. 
The children were removed from the appellant’s care when they 
were 1, 2, and 4 years old, some 2!'/2 years ago. Appellant has 
failed to show a consistent interest in the children that would 
indicate a bond has been formed. 
The case cited by appellant in support of her proposition is 
the case In re RA.B., 391 Pa. Super. 79, 570 A.2d 522 (1990). 
That case is easily distinguished. In the Pennsylvania case, the 
parents visited their children bimonthly despite the hardship 
involved in that they lived in a rural area and lacked private 
transportation. They also attended parenting classes as 
required. They attempted to perform all requirements ordered 
by the court; however, their mental incapacity prevented full 
achievement of the requirements. The appellant here has 
willfully failed to complete or even substantially complete the 
plans ordered by the court. Furthermore, the appellant has 
shown no evidence of any bonding between her and her 
children. There was no abuse of discretion by the trial court in 
refusing this request. 
Next, the appellant claims that the court erred in overruling 
the appellant’s objection to taking judicial notice of its records 
and exhibits in this case. This court stated in the case State v. 
Norwood, 203 Neb. 201, 204-05, 277 N.W.2d 709, 711 (1979), 
that 
[a] court must take judicial notice of its own records in the 
case under consideration. . . . [The court] has a right to 
examine its own records and take judicial notice of its own 
proceedings and judgment in an interwoven and 
dependent controversy where the same matters have 
already been considered and determined. 

Norwood involved the taking of judicial notice of prior 

proceedings in a termination of parental rights adjudication. 

The appellant argues that the issue of termination was raised 
for the first time in the April 9, 1990, motion to terminate 
parental rights. She alleges that the hearings prior to the 
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September 13, 1990, termination hearing had reunification as 
the goal. The evidence that is now objected to was entered at 
disposition hearings. The appellant contends that the exhibits 
and testimony were admitted into evidence under “relaxed” 
rules of evidence. 

Neb. Rev. Stat. § 43-283 (Reissue 1988) states that “{s]trict 
rules of evidence shall not be applied at any dispositional 
hearing.” It was under this standard that the evidence was 
admitted. 

There was no objection to the exhibits admitted at the July 
18, 1989, hearing and the October 19, 1989, hearing. There was 
an objection to the exhibits admitted at the March 19, 1990, 
hearing. The objection to these exhibits was that the attorney 
for the appellant had not reviewed the exhibits with the 
appellant because the appellant was not present at the hearing. 

Inthe case Jn re Interest of S.C., S.J., and B.C. , 232 Neb. 80, 
439 N.W.2d 500 (1989), this court addressed that issue. We 
stated that there was a complete verbatim report of the juvenile 
court proceedings and all reports were entered without 
objection. Furthermore, at many of the hearings the authors of 
the reports were present for cross-examination. There was no 
showing that any authors who might not have been present 
could not have been compelled to attend. 

Furthermore, this court stated in Jn re Interest of D.S. and 
T.S., 236 Neb. 413, 461 N.W.2d 415 (1990), that the improper 
admission of evidence by the trial court in a parental rights 
termination proceeding does not, in and of itself, constitute 
reversible error. As long as the appellant properly objected at 
trial, this court will not consider any such evidence in its de 
novo review. Id. 

That is the case here. In our de novo review of the record this 
court has disregarded impermissible or improper evidence in 
determining that the clear and convincing evidence justifies 
termination of parental rights under the Nebraska Juvenile 
Code. 

Finally, the appellant alleges that the trial court erred when it 
found that the children had previously been found to be 
children within the meaning of § 43-247(3)(a) and overruled the 
motion to dismiss raised by the appellant’s guardian ad litem. 
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At the adjudication hearing on May 9, 1989, jurisdictional 
facts were admitted by the appellant, accompanied by her 
attorney, after being fully advised of her rights. The appellant 
did not appeal the order of adjudication. 

The adjudication that a child is within the meaning of 
§ 43-247(3)(a) is a final, appealable order. In re Interest of PL., 
S.L., and A.L., 236 Neb. 581, 462 N.W.2d 432 (1990). 
Appellant did not appeal the adjudication until over a year 
later. Thus, the appeal of this order is out of time. 

The judgment of the juvenile court is correct and is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLANT, V. JAMES C. BAIRD, APPELLEE. 
472 N.W.2d 203 


Filed July 19,1991. No. 90-1167. 


1. Criminal Law: Judgments: Jurisdiction: Appeal and Error. In the absence of 
specific statutory authorization, the State, as a general rule, has no right to 
appeal an adverse ruling in a criminal case. 

: : : . In an appeal of an adverse ruling in a criminal 
case, the State must, among other things, comply with the requirements of Neb. 
Rev. Stat. § 29-2315.01 (Reissue 1989). 


Appeal from the District Court for Lancaster County: PAUL 
D. MERRITT, JR., Judge. Appeal dismissed. 


Joe Kelly, Deputy Lancaster County Attorney, for appellant. 
No appearance for appellee. 


HastTInGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


CAPORALE, J. 

In this case which charges defendant-appellee, James C. 
Baird, with the theft of money by deception, in violation of 
Neb. Rev. Stat. § 28-512 (Reissue 1989), the trial court 
determined that each of several separate acts constituted a 
separate offense. Accordingly, the court instructed the jury that 
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in fixing the value of the theft, it could not add together the sum 
taken as the result of a series of separate acts but, instead, must 
fix the amount of money stolen based upon a single act 
occurring on or between the dates the plaintiff-appellant State 
alleged the crime took place. The State assigns that 
determination and instruction as error and seeks review under 
the provisions of the general appeal statute, Neb. Rev. Stat. 
§ 25-1912 (Reissue 1989). We dismiss for want of jurisdiction. 
In the absence of specific statutory authorization, the State, 
as a general rule, has no right to appeal an adverse ruling ina 
criminal case. State v. Halsey, 232 Neb. 658, 441 N.W.2d 877 
(1989); United States v. Wilson, 420 U.S. 332, 95S. Ct. 1013, 43 
L. Ed. 2d 232 (1975); United States v. Sanges, 144 U.S. 310, 12 
S. Ct. 609, 36 L. Ed. 445 (1892); 3 W. LaFave & J. Israel, 
Criminal Procedure § 26.3 (West 1984); 4 Wharton’s Criminal 
Procedure § 639 (12th ed. 1976). But cf. State v. Thompson, 
224 Neb. 922, 402 N.W.2d 271 (1987) (on criminal defendant’s 
appeal of intermediate appellate court’s ruling on sentence, 
State has right to cross-appeal on that issue). 
Neb. Rev. Stat. § 29-2315.01 (Reissue 1989) provides, in 
relevant part: 
The county attorney may take exception to any ruling 
or decision of the court made during the prosecution of a 
cause by presenting to the trial court the application for 
leave to docket an appeal to the Supreme Court with 
reference to the rulings or decisions of which complaint is 
made... . Such application shall be presented to the trial 
court within twenty days after the final order is entered in 
the cause, and upon presentation, if the trial court finds it 
is in conformity with the truth the judge of the trial court 
shall sign the same . . . . The county attorney shall then 
present such application to the Supreme Court within 
thirty days from the date of the final order. If the 
application is granted the county attorney shall .. . 
proceed to obtain a review of the case in the Supreme 
Court as provided in section 25-1912. 
This jurisdiction thus grants the State the right to seek 
Supreme Court review of adverse criminal rulings such as those 
involved in this case, and specifies the special procedure by 
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which to obtain such review. Under that procedure, the general 
appeal statute does not come into play until there has been 
compliance with the special requirements of § 29-2315.01. The 
State ignored the provisions of the special statute and instead 
undertook to appeal simply by filing a notice of appeal under 
the provisions of the general appeal statute. Having failed to 
make a timely presentation to the trial court of the application 
for appeal required by the special appeal statute, the State has 
failed to confer jurisdiction upon this court. As noted in State 
v. Halsey, supra, the failure to comply with the provisions of the 
special appeal statute prevents any review of a final order of the 
trial court in a criminal case. 
APPEAL DISMISSED. 


STATE OF NEBRASKA, APPELLANT, V. JAMES C. BAIRD, APPELLEE. 
471 N.W.2d 756 


Filed July 19, 1991. No. 91-082. 


Appeal from the District Court for Lancaster County: PauL 
D. MERRITT, JR., Judge. Appeal dismissed. 


Joe Kelly, Deputy Lancaster County Attorney, for appellant. 
No appearance for appellee. 


HASTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


CAPORALE, J. 

This case duplicates the situation presented in State v. Baird, 
ante p. 724, 472 N.W.2d 203 (1991), and is therefore 
controlled by the same rules and dismissed for the same reason. 

APPEAL DISMISSED. 
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KATHRYNN. LOVING, APPELLANT, V. BAKER’S SUPERMARKETS, 
INc., A NEBRASKA CORPORATION, APPELLEE. 
472 N.W.2d 695 


Filed July 26, 1991. No. 88-1014. 


1. Motions for New Trial: Appeal and Error. A motion for new trial is addressed to 
the discretion of the trial court. In the absence of an abuse of discretion, a trial 
court’s disposition of a motion for new trial will be upheld on appeal. 

2. Jury Misconduct: Words and Phrases. “Misconduct of the jury,” used in Neb. 
Rev. Stat. § 25-1142(2) (Reissue 1989), does not necessarily mean a jury’s bad 
faith or malicious motive, but means a jury’s violation of, or departure from, an 
established rule or procedure for production of a valid verdict. 

3. Rules of Evidence: Jurors: Affidavits. Neb. Evid. R. 606(2) permits use of a 
juror’s affidavit to establish that the jury considered prejudicial information 
emanating from a source other than evidence presented at trial. 

. Neb. Evid. R. 606(2) prohibits a juror’s affidavit to 
impeach a verdict on the basis of jury motives, methods, misunderstanding, 
thought processes, or discussions during deliberations, which enter into the 
verdict. 

5. Rules of Evidence: Jury Misconduct. Neb. Evid. R. 606(2) does not equate with, 
or govern, grounds for a new trial, but indicates and governs the character or 
type of information properly used in determining whether juror misconduct has 
occurred in referencetoa verdict. 

6. Jury Misconduct: Proof. As a ground for setting aside a verdict in view of 
alleged misconduct by a juror, one must show that the questioned conduct 
entered into a verdict prejudicial or adverse to the party alleging such 
misconduct. 

7. Rules of Evidence: Jury Misconduct: Proof. Since Neb. Evid. R. 606(2) 
precludes and excludes testimony, including a juror’s affidavit, concerning 
motives, methods, misunderstanding, thought processes, or discussions by a 
jury in reaching a verdict, Rule 606(2) also precludes juror testimony to establish 
that extraneous prejudicial information actually entered into the verdict. 

8. Jury Misconduct: Proof. Prejudice from jury misconduct in considering 
extraneous information, as a ground for setting aside a verdict, may be 
inf erentially established. 

. Extraneous material or information considered by a jury may 

be deemed prejudicial without proof of actual prejudice if the material or 

information relates to an issue submitted to the jury and there is a reasonable 
possibility that the extraneous material or information affected the verdict to the 
detriment ofa litigant. 


Appeal from the District Court for Douglas County: 


THEODORE L. CaRLson, Judge. Reversed and remanded for a 
new trial. 


Steven M. Renteria, of Welsh & Sibbernsen, for appellant. 
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Thomas J. Culhane and Deborah D. McLarney, of Erickson 
& Sederstrom, P.C., for appellee. 


HASTINGS, C.J., WHITE, CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ., and CoLwELt, D.J., Retired. 


SHANAHAN, J. 

In her negligence action against Baker’s Supermarkets, Inc. 
(Baker’s), Kathryn N. Loving claimed damages from her fall on 
the floor of a Baker’s supermarket. After a verdict for Baker’s, 
the court overruled Loving’s motion for new trial; hence this 
appeal in which Loving’s primary contention is misconduct by 
the jury in reaching the verdict. 


LOVING’S SLIP AND FALL 

While Timothy Jones, a Baker’s employee, was carrying out 
groceries for a supermarket patron, he dropped some glass 
bottles of beer on the floor near the supermarket’s checkout 
area. To clean up the beer and broken bottles, Jones got a mop, 
bucket, and two yellow signs with the inscription “caution wet 
floor.” Jones put one “caution” sign in the center of the spill 
and the other at the edge of the spill. In leaving the store, several 
customers walked around Jones at the spill area. 

Meanwhile, Loving and her sister, Tomi Thomas, purchased 
groceries at a cash register in the “express lane” near the spill 
area. After Loving and her sister left the express lane cash 
register, they saw Jones standing with his back to Loving and 
Thomas. As the sisters passed Jones, Loving twisted her right 
ankle and fell onto her knee in a “big puddle” which Loving had 
not seen until she was “in it.”” Loving then looked back at Jones, 
who she discovered was mopping, and saw a warning sign. 
According to Jones, however, he was holding the mop and 
facing Loving and Thomas as the two women approached the 
spill area. He moved aside to allow the pair to walk through the 
area, which he believed to be free from any residue of the 
dropped bottles. 

Shortly after this incident, while she was still at the 
supermarket, Loving gave Baker’s store manager her name, 
telephone number, and an account of the accident. From the 
information supplied by Loving, the manager prepared one of 
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Baker’s “public liability claim” forms concerning Loving’s 
accident. Loving subsequently underwent surgery for a 
chondral fracture of her left patella. 


LOVING’S TRIAL 
In cross-examining Loving, Baker’s counsel read a part of 

Loving’s petition in which she alleged lost wages as a result of 
her injury, although Loving, on cross-examination, admitted 
that she was unemployed for the 10 years preceding the accident 
at Baker’s. Also, Baker’s counsel read into evidence 
interrogatory No. 13 answered by Loving: 

Please state in your own words how this accident 

happened. Answer: Plaintiff and her sister were walking 

south towards the exit. A man was mopping the floor. 

When plaintiff approached the man stepped back so 

plaintiff assumed it would be clear to walk. Plaintiff 

stepped down with her right foot onto a piece of glass and 

continued down to twist her right ankle and fell down onto 

the left knee. 
To counteract her answer to the interrogatory, Loving testified 
that only after she had fallen and looked at Jones did she know 
that he was mopping the floor. A large diagram, exhibit 4, 
reflecting the floor plan at the spill area was received in 
evidence and marked by Loving and Jones to show their 
locations when Loving slipped and fell. A diagram similar to 
exhibit 4 appeared in the accident report which Loving had 
submitted to Baker’s and which was marked exhibit 10 and 
received in evidence, but the diagram in exhibit 10 did not depict 
the same location of the spill or the locations of Loving and 
Jones. Loving testified that she attended at least three sessions 
for physical therapy at Immanuel Hospital. Later, a typed list of 
medical expenses claimed by Loving was received in evidence 
and showed: 

1-14-88 

4-23-88 IMMANUEL 161.25. 

At the conclusion of Loving’s testimony, the court 

commented to the jury, “[W]e do have some witnesses coming 
in apparently tomorrow and no one else is available right now, 
so we’re going to take our evening recess . . . .” The court 
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admonished the jury and recessed the trial until 9:30 the next 
morning, when Loving’s sister, Tomi Thomas, was the first 
witness to testify and generally corroborated Loving’s 
testimony concerning the accident and supplied a description of 
Loving’s disability and pain after the accident. In 
cross-examination of Thomas, Baker’s lawyer asked whether 
Loving had told Thomas “what she said yesterday in court.” 
Thomas responded: “No, she didn’t.” Baker’s lawyer then 
asked Thomas: “Did you talk to her attorney?” Thomas 
answered: “This morning, yes.” Baker’s lawyer: “Did he tell 
you what she testified to?” Thomas: “No, he didn’t.” 
Cross-examination ended shortly thereafter. The subject of any 
conversation between Thomas and Loving or her lawyer was 
not pursued on redirect examination. 

At the conclusion of the evidence, the court instructed the 
jury: 
[Y]ou should be governed solely by the evidence 
introduced before you. . . . [I]f any of you be personally 
acquainted with any material or particular fact not 
supported by the evidence, you should not consider your 
personal knowledge of such fact or mention it to your 
fellow jurors. 


... The law demands of you a just verdict uninfluenced 
by ... considerations outside the evidence... . 
The jury returned a verdict for Baker’s. 


EXTRANEOUS MATERIAL IN JURY ROOM 

After the verdict, the court and counsel learned that when 
the bailiff brought to the jury room those exhibits which had 
been received in evidence, the bailiff inadvertently included 
four documents which had not been received in evidence, 
namely, photocopies of three items—Loving’s petition, 
Loving’s answers to interrogatories, and the accident report 
prepared by Baker’s manager—and a “Legal Pad,” a note pad 
containing handwritten notes by Baker’s lawyer. Parts of the 
photocopies had been bracketed, circled, or underlined in blue 
ink before delivery to the jury room. 

The most significant markings on the first three documents 
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included inked underscoring in Loving’s petition of the 
statement “because of her injuries plaintiff has lost a sum in 
wages and her earning capacity has been permanently 
decreased and impaired”; bracketing of Loving’s answer to 
interrogatory No. 13, containing her description of the 
accident; and a hand-drawn illustration of the spill site, inserted 
on the accident report. 

The fourth item delivered to the jury, the note pad, contained 
handwritten notes made by counsel for Baker’s regarding 
testimony from various witnesses. Apparently outlining his 
intended cross-examination of Loving, Baker’s counsel wrote 
on the note pad a list of points actually mentioned during his 
cross-examination of Loving, for example, “wages” in 
reference to the petition, “man mopping floor,” “Tim [Jones] 
back—yet steps aside . . . place was busy,” and “says nothing 
about lack of signs.” In other notes pertaining to Loving, but 
without reference to testimony from Loving or any other 
witness, Baker’s counsel wrote “take extra caution,” “plan 
lawsuit,” “exagerate [sic]—p.t. [physical therapy]—$120.” 
Regarding Loving’s sister, Baker’s counsel wrote: 


Tomi Thomas— 
-never discussed w/ sister 
- 8 . * atty—Steve a better atty. 


LOVING’S MOTION FOR NEW TRIAL 

Inconjunction with her motion for new trial, Loving claimed 
jury misconduct as a result of the jury’s consideration of the 
documents which were not received in evidence. See Neb. Rev. 
Stat. § 25-1142(2) (Reissue 1989) (jury misconduct as a ground 
for anew trial). To support her motion, Loving offered the four 
items in question—the three photocopies and legal pad—and 
affidavits of three jurors, who stated that each of them had 
“considered” those items during jury deliberations. A fourth 
juror, by affidavit, stated that the documents in question were 
“read aloud” during the jury’s deliberations and that the 
affiant had “considered” those documents during deliberations 
in Loving’s case. See Neb. Rev. Stat. § 25-1144 (Reissue 1989) 
(affidavits required to support new trial motion based on jury 
misconduct). Baker’s counsel objected to the jurors’ affidavits 
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in relation to Neb. Evid. R. 606(2), Neb. Rev. Stat. § 27-606(2) 
(Reissue 1989), and argued that to the extent the affidavits 
showed “what effect these exhibits had on [the jurors] . . . they 
are not receivable.” The district court received the juror 
affidavits and subsequently overruled Loving’s motion for new 
trial. 


ASSIGNMENT OF ERROR 
Loving’s main contention is that the trial court abused its 
discretion by denying Loving a new trial in view of the jury’s 
consideration of documents which were not introduced into 
evidence at Loving’s trial. 


STANDARD OF REVIEW 
“A motion for new trial is addressed to the discretion of the 
trial court. In the absence of an abuse of discretion, a trial 
court’s disposition of a motion for new trial will be upheld on 
appeal.” DeCamp v. Lewis, 231 Neb. 191, 200, 435 N.W.2d 
883, 888 (1989). . 


JURY MISCONDUCT AS GROUND FOR NEW TRIAL 

Loving argues that the jury’s consideration of the documents 
in question constituted “misconduct of the jury,” a ground for 
anew trial in accordance with § 25-1142(2). 

“Misconduct of the jury,” used in § 25-1142(2), does not 
necessarily mean a jury’s bad faith or malicious motive, but 
means a jury’s violation of, or departure from, an established 
rule or procedure for production of a valid verdict. See, 
Chicago, St. PR, M. & O. R. Co. v. Deaver, 45 Neb. 307, 63 
N.W. 790 (1895); Cerf v. Smolderen, 39 N.J. Super. 222, 120 
A.2d 793 (1956); Railroad v. Green, 100 Tenn. 238, 47S.W. 221 
(1898). 


INQUIRY INTOA VERDICT’S VALIDITY 
Rule 606(2) of the Nebraska Evidence Rules states: 
Upon an inquiry into the validity of a verdict or 
indictment, a juror may not testify as to any matter or 
statement occurring during the course of the jury’s 
deliberations or to the effect of anything upon his or any 
other juror’s mind or emotions as influencing him to 
assent to or dissent from the verdict or indictment or 
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concerning his mental processes in connection therewith, 
except that a juror may testify on the question whether 
extraneous prejudicial information was improperly 
brought to the jury’s attention or whether any outside 
influence was improperly brought to bear upon any juror. 
Nor may his affidavit or evidence of any statement by him 
indicating an effect of this kind be received for these 
purposes. 

As this court noted in Ellis v. Far-Mar-Co, 215 Neb. 736, 
744, 340 N.W.2d 423, 427 (1983), Rule 606(2) “specifically 
provides for inquiry into the validity of a verdict when 
extraneous prejudicial information may have been improperly 
brought to the jury’s attention.” 

In Rahmig v. Mosley Machinery Co., 226 Neb. 423, 455-57, 
412 N.W.2d 56, 77-78 (1987), we stated: 

In Neb. Evid. R. 606(2), the important phrase is 
“extraneous prejudicial information,” and within that 
phrase the crucial word is extraneous, which means 
“existing Or Originating outside or beyond: external in 
origin : coming from the outside . . . brought in, 
introduced, or added from an external source or point of 
origin.” Webster’s Third New International Dictionary, 
Unabridged 807 (1981). 


. . . Neb. Evid. R. 606(2) permits use of a juror’s 
affidavit to establish that the jury considered prejudicial 
information emanating from a source other than evidence 
presented at trial. However, it is just as clear that Neb. 
Evid. R. 606(2) prohibits a juror’s affidavit to impeach a 
verdict on the basis of jury motives, methods, 
misunderstanding, thought processes, or discussions 
during deliberations, which enter into the verdict. 

(Emphasis in original.) Accord, State v. Meyer, 236 Neb. 253, 
460 N.W.2d 656 (1990); Zeeb v. Delicious Foods, 231 Neb. 358, 
436 N.W.2d 190 (1989); State v. Woodward, 210 Neb. 740, 316 
N.W.2d 759 (1982). 

A graphic illustration of a jury’s consideration of extraneous 
prejudicial information is found in Klein v. Wilson, 167 Neb. 
779, 94 N.W.2d 672 (1959), a negligence action concerning an 
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automobile-truck accident. In Klein, two jurors conducted 
experiments to ascertain the stopping distance of a vehicle and, 
during jury deliberations, informed the other jurors about the 
results of the experiments. The K/ein court concluded that “the 
making of statements of fact by jurors which are not in evidence 
is error and is to be condemned.” 167 Neb. at 788, 94 N.W.2d at 
678. Other Nebraska decisions illustrating a jury’s 
consideration of extraneous prejudicial information include 
Kremlacek v. Sedlacek, 190 Neb. 460, 209 N.W.2d 149 (1973) 
(during trial, a juror inspected the accident site involved in a 
motor vehicle negligence action and reported his observations 
to the other jurors), and De Porte v. State Furniture Co., 129 
Neb. 282, 261 N.W. 419 (1935) (Gjuror’s imparting to other 
jurors information claimed to have been obtained by the juror’s 
visit to the accident site in a premises liability action). 

Thus, Rule 606(2) does not equate with, or govern, grounds 
for a new trial, but indicates and governs the character or type 
of information properly used in determining whether juror 
misconduct has occurred in reference to a verdict. Rahmig v. 
Mosley Machinery Co., supra. 

Regarding “misconduct of the jury,” we stated in Norquay v. 
Union Pacific Railroad, 225 Neb. 527, 543, 407 N.W.2d 146, 
157 (1987): “As a ground for setting aside a verdict in view of 
alleged misconduct by a juror, one must show that the 
questioned conduct entered into a verdict prejudicial or adverse 
to the party alleging such misconduct.” Accord, Auer v. 
Burlington Northern RR. Co., 229 Neb. 504, 428 N.W.2d 152 
(1988); Ellis v. Far-Mar-Co, supra; State v. Woodward, supra; 
Zancanella v. Omaha & C. B. Street R. Co., 96 Neb. 596, 148 
N.W. 158 (1914). 

However, since Rule 606(2) precludes and excludes 
testimony, including a juror’s affidavit, concerning motives, 
methods, misunderstanding, thought processes, or discussions 
by a jury in reaching a verdict, Rule 606(2) also precludes juror 
testimony to establish that extraneous prejudicial information 
actually entered into the verdict. See Rahmig v. Mosley 
Machinery Co., supra. See, also, Wiser v. People, 732 P.2d 
1139, 1141-42 (Colo. 1987): 

Under [Rule 606(2)], affidavits from jurors about 
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exposure to extraneous information or influences are 
admissible. The rule, however, precludes admission of the 
only evidence relevant to prove whether a defendant was 
prejudiced as a result of the improper contact... . 
An approach that avoids the problems arising under 
[Rule 606(2)] requires the trial court to determine what 
effect juror misconduct would have had ona typical jury. 
See, also, Lanza v. Poretti, 537 F. Supp. 777 (E.D. Penn. 1982) 
(whether prejudice resulted from an unauthorized jury 
experiment must be resolved by a court’s drawing reasonable 
inferences regarding the effect of jury misconduct in 
considering the experiment); Simon v. Kuhiman, 488 F. Supp. 
59 (S.D.N.Y. 1979) (whether prejudice resulted from the jury 
misconduct must be resolved by the court by drawing 
reasonable inferences about the effect of the misconduct on an 
average juror). See, further, J. Friedenthal, M. Kane & A. 
Miller, Civil Procedure § 12.5 at 567 (1985) (“prejudice will 
have to be inferred since [Rule 606(2]) precludes any testimony 
regarding the effect this extraneous information may have had 
on the jury”); Mueller, Jurors’ Impeachment of Verdicts and 
Indictments in Federal Court Under Rule 606(b), 57 Neb. L. 
Rev. 920, 963 (1978) (“the question whether [jury] misconduct 
affected the verdict cannot be resolved by asking jurors why 
they voted as they did. . . . The question whether prejudice 
resulted must be resolved by drawing inferences”). Referring to 
Fed. R. Evid. 606(b), after which Neb. Evid. R. 606(2) was 
patterned, Wright and Gold state: 
Rule 606(b) creates two exceptions, permitting testimony 
“on the question whether extraneous prejudicial 
information was improperly brought to the jury’s 
attention or whether any outside influence was 
improperly brought to bear upon any juror.”... 


While it is clear that a juror may not testify under either 
exception unless the information or influences affected 
the jury’s decision, it is not always clear how such 
prejudice may be proven. This is because most courts 
preclude jurors from testifying as to the effect on their 
verdict of extraneous information or outside influence. 
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This position is based on the language of Rule 606(b) 
precluding testimony concerning “the effect of anything 
upon [a juror’s] mind or emotions as influencing him to 
assent to or dissent from the verdict.” As a result, it is 
impossible to prove prejudice through direct evidence 
since the only potential witnesses are precluded from 
testifying that prejudice occurred... . 


. .. [Some] courts resolve the prejudice issue through a 
common-sense inquiry into the likely effect of the 
information or influences on the average juror. Under this 
approach, the inquiry is whether there is a “reasonable 
possibility” the extraneous information or outside 
influence effected the verdict... . 

. .. [T]he court must attempt to draw inferences as to 
the probable effects of the extraneous information or 
outside influence in light of objectively apparent facts 
about the context in which those matters came to the jury’s 
attention. 

27 C. Wright & V. Gold, Federal Practice and Procedure § 6075 
at 442, 464, 468-69 (1990). 

Thus, in Ellis v. Far-Mar-Co, 215 Neb. 736, 340 N.W.2d 423 
(1983), we reaffirmed the recognized rule that prejudice from 
jury misconduct in considering extraneous information, as a 
ground for setting aside a verdict, may be inferentially 
established. See, also, Schwank v. County of Platte, 152 Neb. 
273, 40 N.W.2d 863 (1950); Wessel v. Bishop, 76 Neb. 74, 107 
N.W. 220 (1906). 

Various courts have expressed a test for determining whether 
prejudicial extraneous information has entered a verdict. In 
Bellows Falls v. State Highway Board, 123 Vt. 408, 414, 190 
A.2d 695, 699 (1963), the court stated: “[T]he test is not 
whether the irregularity actually influenced the result, but 
whether it had the capability of prejudicing the verdict.” Also, 
as the court noted in Kirby v. Rosell, 133 Ariz. 42, 45, 648 P.2d 
1048, 1051 (1982): “[E]xtraneous material considered by the 
jury may be deemed prejudicial without proof of actual 
prejudice if it relates to the issues of the case and there is a 
reasonable possibility of prejudice.” See, also, Sayih v. 
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Perlmutter, 561 So. 2d 309 (Fla. App. 1990) (generally, 
prejudice exists in delivering to jury room an item not in 
evidence when the item is of such character as to influence the 
jury); United States v. Vasquez, 597 E.2d 192 (9th Cir. 1979) 
(reasonable possibility that extrinsic material, such as a court 
file for the case being tried, was inadvertently left in the jury 
room and could have affected the verdict); Lanza v. Poretti, 
supra (extraneous information, e.g., a jury experiment, could 
create a reasonable possibility of prejudice); Wiser v. People, 
732 P.2d 1139 (Colo. 1987) (most courts have decided that the 
relevant question is whether there is a reasonable possibility 
that extraneous contact or influence affected the verdict to the 
detriment of a litigant). See, further, M. Graham, Handbook of 
Federal Evidence § 606.2 (3d ed. 1991) (verdict will be set aside 
if there is a reasonable possibility that extraneous influence or 
information affected the verdict). Therefore we conclude, and 
now hold, that extraneous material or information considered 
by a jury may be deemed prejudicial without proof of actual 
prejudice if the material or information relates to an issue 
submitted to the jury and there is a reasonable possibility that 
the extraneous material or information affected the verdict to 
the detriment of a litigant. 

We now examine Loving’s appeal in terms of inferentially 
established prejudice from the jury’s consideration of 
extraneous information and whether there is a reasonable 
possibility that the information affected the verdict against 
Loving. 

Although Loving’s petition, her answers to interrogatories, 
and the accident report were extraneous documents inasmuch 
as those items were never received in evidence and, therefore, 
should not have been delivered to the jury room, the jury’s 
consideration of those documents, under the circumstances, 
does not rise to the level of prejudice which warrants setting 
aside the verdict. We note that each of the documents in 
question contained information presented to the jury through 
the introduction of evidence in the course of Loving’s trial. For 
instance, on cross-examination, Loving admitted that she was 
unemployed when the accident occurred and had been 
unemployed for the 10 years immediately preceding the 
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accident. The factual content of the accident report, exhibit 10, 
including its diagram, was extensively explored by Loving’s 
lawyer and counsel for Baker’s. Also, the spill site, hand 
illustrated on the photocopy inadvertently delivered to the jury 
room, substantially corresponded with the illustration drawn 
on exhibit 4, the large diagram received in evidence. Use of 
Loving’s answer to interrogatory No. 13 was an aspect of 
counsel’s cross-examination of Loving, namely, her admission 
that she had seen “[a] man [later identified as Timothy Jones] 
mopping the floor. When [Loving] approached the man 
stepped back so [Loving] assumed it would be clear to walk.” 
Thus, the content of the documents coincided with evidence 
adduced during Loving’s trial. 

True, circling, underscoring, or bracketing particular parts 
of the documents might emphasize or reiterate information 
already supplied to the jury through the adduction of evidence, 
but we are unable to conclude that the emphasis supplied or 
reiteration deprived Loving of her right to a fair trial in her 
negligence action. See, Britt v. West Coast Cycle, 198 Ga. App. 
525, 402 S.E.2d 121 (1991) (sending copy of bad check to the 
jury room ina suit on an account did not require reversal, since 
conclusive admissions with respect to the check were part of the 
evidence); Campbell v. City of Mishawaka, 422 N.E.2d 334 
(Ind. App. 1981) (notwithstanding that written jury 
instructions were delivered to the jury room, the verdict was 
upheld, since the instructions were first read in open court); 
Brown vy. Metropolitan Transit Authority, 341 Mass. 690, 171 
N.E.2d 869 (1961) (no reversal when a report, which was read 
to the jury in the opening statement but not admitted in 
evidence, was delivered to the jury); Schroeder v. Lodge No. 
188, I. O. O. F., 92 Neb. 650, 139 N.W. 221 (1912) (pleadings 
sent to the jury room did not result in reversal when the 
pleadings showed nothing more than the issues included in the 
statement of issues expressed by the court); Clark v. 
Continental Tank Co., 744 P.2d 949 (Okla. 1987) (partially 
underlined exhibit inadvertently taken to the jury room did not 
require reversal, since the emphasized parts of the exhibit had 
been read in open court before the jury’s deliberation). Thus, 
while the three documents in question were extraneous since 
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they were not among the exhibits received in evidence, the 
information in those exhibits was a reiteration of evidence 
already presented to the jury. Hence, we cannot conclude that 
the jury’s consideration of those documents prevented a fair 
trial; therefore, the inadvertent delivery of the copies of 
Loving’s petition, answers to interrogatories, and accident 
report, under the circumstances, is not prejudicial to such an 
extent that the verdict in Loving’s case must be set aside. 

However, the jury’s considering the contents of the note pad 
used by Baker’s lawyer is quite another matter. 

In reference to Tomi Thomas, Loving’s sister, the lawyer’s 
notes reflected the following: 


Tomi Thomas— 
-never discussed w/ sister 
- 4 " « atty—Stevea better atty. 


From the court’s remarks at the conclusion of the first day in 
Loving’s trial, it is a reasonable inference that Thomas was not 
present during the testimony of her sister. Since Thomas was an 
eyewitness and her testimony essentially corroborated Loving’s 
descriptive testimony about the accident, Thomas’ testimony 
was quite important on the liability issue and the defenses raised 
by Baker’s, namely, assumption of risk and contributory 
negligence. Consequently, credible corroboration enhanced 
likelihood of a favorable verdict for Loving. Moreover, 
Thomas’ testimony about Loving’s injury and disability 
afforded a basis for a substantial verdict for Loving. The 
innuendo lurking in the notes by Baker’s lawyer emerges in the 
form of the following syllogism: Before Thomas testified, a 
good lawyer would have reviewed Loving’s testimony with 
Thomas, a key witness, who was not present during Loving’s 
testimony. “Steve,” Loving’s lawyer, is a good attorney. 
Therefore, Steve would have discussed Loving’s testimony with 
Thomas. However, Thomas denies that she “discussed” 
Loving’s testimony with Loving’s lawyer. Since it is a fact that a 
good lawyer would have discussed testimony with Thomas, a 
key witness, logic demands the conclusion that Thomas, before 
testifying, actually reviewed the matter with Loving’s attorney 
and that her denial of such discussion is an untruth which 
renders Thomas’ testimony suspect. Discredit of Thomas, as a 
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key witness for Loving, would certainly have been injurious to 
Loving’s claim. 

The note pad also mentioned the medical expense for 
physical therapy at Immanuel hospital, which had charged 
$161.25 for the therapy service. There was no testimony 
concerning the manner in which the expense for therapy service 
was computed. However, the notes by Baker’s lawyer indicate 
that the bill should have been $120, that is, four therapy 
sessions at $30 per session, rather than the $161.25 charged by 
the hospital. Moreover, although Loving indicated through her 
testimony that the actual number of therapy sessions was as few 
as three, the itemization of medical expenses showed only two 
therapy sessions for Loving. The discrepancy between the 
amount due the hospital for therapy and Loving’s testimony 
shows that the hospital bill was for some reason overstated or 
“exaggerated” or that Loving’s knowledge about her therapy 
and, correspondingly, her injuries was inaccurate and, 
therefore, unreliable. 

Further, counsel’s reference on the note pad to a “plan[ned] 
lawsuit,” when combined with the inferences provided by the 
lawyer’s notes about physical therapy, intimated that Loving 
brought a lawsuit calculated to recover an inflated amount of 
damages for her injury. 

Of course, whether the extraneous information was actually 
used by the jury as suggested above in connection with Thomas’ 
testimony, the therapy expense, and the reference to a planned 
lawsuit is a subject of some surmise. What is not speculative is 
the fact that the jury actually considered the information 
contained in the lawyer’s notes on the legal pad inadvertently 
sent to the jury room. For that reason, we conclude that 
prejudice from the jury’s considering extraneous information 
was inferentially established with a reasonable possibility that 
the information affected the verdict against Loving; hence, the 
jury misconduct prevented a fair trial for Loving on her 
negligence claim against Baker’s. Thus, the district court 
abused its discretion by denying a new trial to Loving as a result 
of the jury misconduct. 

On the question whether to permit impeachment of a 
verdict, it makes no difference that the “extraneous” 
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matter could have been introduced into evidence. . . . The 
point is to insure, as far as reasonably possible, that juries 
will reach verdicts on the basis of information known to 
the parties in litigation, and to provide the party whose 
case is negatively affected by the data a chance to probe 
and rebut. 

Mueller, Jurors’ Impeachment of Verdicts and Indictments in 

Federal Court Under Rule 606(b), 57 Neb. L. Rev. 920, 944 

(1978). 


CONCLUSION 

Although Loving raises questions about the instruction given 
on assumption of risk, in view of our disposition of Loving’s 
appeal we find it unnecessary to consider Loving’s question 
about the assumption of risk instruction. 

The judgment of the district court is reversed, and this cause 
is remanded for a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 
FAHRNBRUCH, J., concurs. 


FirST FEDERAL SAVINGS & LOAN ASSOCIATION OF COLORADO 
SPRINGS, APPELLEE, V. PAUL K. WYANT, JR., APPELLANT. 
472.N.W.2d 386 


Filed July 26, 1991. No. 89-105. 


1. Foreign Judgments: Actions: Pleadings: Jurisdiction: Time. Under the Uniform 
Enforcement of Foreign Judgments Act, Neb. Rev. Stat. §§ 25-1587 et seq. 
(Reissue 1989), any defense, setoff, or counterclaim, which under the law of this 
state may be asserted by the defendant in an action on the foreign judgment, 
may be presented by appropriate pleadings, and the issues raised thereby shall be 
tried and determined as in other civil actions. If the defendant fails to plead 
within 30 days after jurisdiction over his person has been obtained, the registered 
judgment becomes a final personal judgment of the court in which it is 
tegistered. 

2. Constitutional Law: Foreign Judgments: States. U.S. Const. art. IV, § 1, the full 
faith and credit clause, prevents the courts in this state from reviewing the merits 
of ajudgment rendered ina sister state. 

3. Motions to Vacate: Default Judgments: Appeal and Error. In reviewing a trial 
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court’s action in vacating or refusing to vacate a default judgment, the Supreme 
Court will uphold and affirm the trial court’s action in the absence of an abuse of 
discretion. 

4. Motions to Vacate: Default Judgments. A default judgment will not ordinarily 
be set aside on the application of a party who, by his own fault, negligence, or 
want of diligence, has failed to protect his own interests. Such a party will not be 
permitted to ignore the process of the court and thereby impede the termination 
of litigation. 


Appeal from the District Court for Douglas County: JOHN 
E. CLarK, Judge. Affirmed. 


Warren S. Zweiback and Mary Lou Perry, of Zweiback, 
Hotz & Lamberty, P.C., for appellant. 


Michael K. Huffer, of Cassem, Tierney, Adams, Gotch & 
Douglas, for appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


GRANT, J. 

Defendant, Paul K. Wyant, Jr., appeals the order of the 
district court for Douglas County denying his motion to vacate 
adefault judgment. We affirm. 

The record shows that on September 23, 1988, appellee, First 
Federal Savings & Loan Association of Colorado Springs (First 
Federal), obtained a default judgment in Colorado against 
Wyant and three other parties for the amount of $95,654.59. In 
issuing judgment, the Colorado court found that Wyant and 
the other defendants were legally served with process, failed to 
answer First Federal’s complaint within the prescribed time, 
and were jointly and severally liable to First Federal on the 
subject promissory note. The other defendants named in the 
Colorado action were Financial Inversion Properties, a 
Colorado general partnership; Bruce W. Hunter; and “Phillip 
U. Beggs.” The promissory note in question was signed by 
Wyant, Hunter, and “Phillip D. Beggs.” The summons relating 
to the Colorado action was personally served on Wyant at Dale 
Beggs Development Co., 412 South 19th Street, Omaha, 
Douglas County, Nebraska, on August 11, 1988. 

On November 21, 1988, First Federal filed a petition for 
registration of the Colorado judgment in the district court for 
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Douglas County. Wyant was personally served with a summons 
and a copy of the petition for registration of foreign judgment 
on November 29, 1988. 

On January 5, 1989, the Douglas County District Court 
entered judgment for First Federal, finding that Wyant failed to 
answer or otherwise plead to First Federal’s petition, pursuant 
to Neb. Rev. Stat. § 25-1593 (Reissue 1989), that it had been 
more than 30 days from the date personal jurisdiction was 
obtained over Wyant, and that Wyant owed First Federal 
$95,654.59 plus interest from September 23, 1988. 

On January 12, 1989, Wyant filed a motion to set aside the 
judgment of the Douglas County District Court, and a hearing 
was held on January 26, 1989. During the hearing, Wyant 
offered three affidavits in support of his motion. 

The affidavit of “P. Dale Beggs” (who i is apparently the 
“Phillip D. Beggs” who signed the promissory note and may be 
the “Phillip U. Beggs” named as a defendant in the Colorado 
action) states that during December 1988, Beggs spoke with 
Thomas Haskins, the executive vice president and general 
counsel of First Federal. During this conversation, Haskins and 
Beggs purportedly agreed that a court action against Wyant 
would be held in abeyance pending certain settlement 
discussions. 

In his own affidavit, Wyant stated that he did not respond to 
the petition for registration of foreign judgment filed in this 
case because First Federal had agreed that court action against 
Wyant would be held in abeyance pending settlement 
discussions. Wyant stated that he believed he had a meritorious 
defense to the registration because the Colorado default 
judgment was obtained with the understanding that 
enforcement and execution would not be commenced against 
him until all reasonable enforcement efforts had been 
exhausted against the assets of Financial Inversion Properties, 
Bruce Hunter, and P. Dale Beggs. 

Finally, in a supplemental affidavit, Wyant stated that 
default judgments were entered in this case because Wyant 
relied upon representations made by Haskins at the time First 
Federal filed the Colorado action. Wyant claims Haskins 
represented that First Federal would not seek judgment against 
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Wyant, but would instead collect an agreed-upon settlement 
sum of $50,000 from Hunter or Beggs. Wyant also claims that 
Haskins agreed the amount due to First Federal was $50,000, 
rather than approximately $95,000. 

Haskins’ affidavit, offered by First Federal, states that on or 
about December 29, 1988, Haskins spoke with Beggs about the 
lawsuit against Wyant. During this discussion, Haskins told 
Beggs that First Federal would not attach or execute upon any 
assets in Colorado owned by or owed to Beggs for a 2-week 
period beginning December 29, 1988, because Beggs was 
returning to Omaha and did not want his Colorado assets at 
risk during his absence. Haskins denied that First Federal 
agreed to forgo any attempts to obtain a personal judgment 
against Wyant. He stated that he discussed this matter with 
Beggs on January 17, 1989, that Beggs agreed Haskins had not 
represented that any forbearance against Wyant was involved 
in their agreement, and that Beggs confirmed _ this 
understanding during a telephone call to Wyant made from 
Haskins’ office. Haskins stated that all agreements he may have 
made with Beggs to delay attachment and execution 
proceedings against Beggs’ assets had terminated because the 
2-week period had run and First Federal, Beggs, and Wyant did 
not reach a settlement agreement regarding the underlying debt. 

After the January 26, 1989, hearing, the district court for 
Douglas County denied Wyant’s motion to vacate the default 
judgment. 

On February 2, 1989, Wyant filed a “supplemental motion 
to set aside default judgment and for leave to file answer to 
petition.” During a hearing held February 6, 1989, the court 
received in evidence, over First Federal’s objection, Wyant’s 
motion and proposed answer. On February 6, the district court 
denied Wyant’s supplemental motion. 

Wyant timely appealed to this court and contends the district 
court erred in denying his motion to set aside default judgment 
“when the Motion was filed within one week after entry of the 
default, and the evidence presented in support of the Motion 
disclosed allegations of a meritorious defense to the underlying 
action and to the default judgment which a litigant should be 
allowed to present on the merits.” 
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In this case, First Federal registered the Colorado judgment 
against Wyant pursuant to the Uniform Enforcement of 
Foreign Judgments Act, Neb. Rev. Stat. §§ 25-1587 et seq. 
(Reissue 1989). Section 25-1588 provides: “‘On application 
made within the time allowed for bringing an action on a 
foreign judgment in this state, any person entitled to bring such 
action may have a foreign judgment registered in any court of 
this state having jurisdiction of such an action.” A “foreign 
judgment” is defined in § 25-1587(1) as “any judgment, decree 
or order of a court of the United States or of any state or 
territory which is entitled to full faith and credit in this state.” 

The record shows that First Federal’s petition for registration 
was filed in the district court on November 21, 1988, and that 
Wyant was personally served with process on November 29, 
1988, in accordance with the act. 

Wyant was entitled to respond to First Federal’s petition for 
registration pursuant to § 25-1594, which provides that 

[aJny defense, setoff or counterclaim, which under the law 
of this state may be asserted by the defendant in an action 
on the foreign judgment may be presented by appropriate 
pleadings and the issues raised thereby shall be tried and 
determined as in other civil actions. Such pleadings must 
be filed within thirty days after personal jurisdiction is 
acquired over him.... 

Wyant did not appear or file a responsive pleading within 30 
days after he was served. Section 25-1593 provides that if the 
judgment debtor fails to plead within 30 days after jurisdiction 
over his person has been obtained, the registered judgment shall 
become a final personal judgment of the court in which it is 
registered. Accordingly, the Colorado judgment became a fina] 
personal judgment of the district court for Douglas County. 

In essence, Wyant contends the district court should have 
sustained his motion to vacate the Nebraska default judgment 
because he has a “meritorious defense on the merits” to the 
Colorado action. 

In Repp v. Repp, 156 Neb. 45, 54 N.W.2d 238 (1952), this 
court acknowledged that U.S. Const. art. IV, § 1, the full faith 
and credit clause, prevents the courts in this state from 
reviewing the merits of a judgment rendered in a sister state. A 
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judgment rendered by a sister state court which had jurisdiction 
is to be given full faith and credit and has the same validity and 
effect in this state as in the state rendered. Gruenewald vy. 
Waara, 229 Neb. 619, 428 N.W.2d 210 (1988). While it is 
presumed that a foreign court rendering a judgment had 
jurisdiction over the parties, a foreign judgment can be 
collaterally attacked by evidence that the rendering court was 
without such jurisdiction, but such attack must be timely done 
within the framework of §§ 25-1587 to 25-15,104. See Olson v. 
England, 206 Neb. 256, 292 N.W.2d 48 (1980). 

As the Supreme Court of Arkansas said in Purser v. Corpus 
Christi State Nat’! Bk., 256 Ark. 452, 459, 508 S.W.2d 549, 553 
(1974), 

We have long recognized that a judgment debtor has a 
right to defend against a foreign judgment sought to be 
enforced in the courts of this state, but not on defenses 
that could have been made in the action in which the 
judgment was rendered. [Citations omitted.] Under the 
full faith and credit clause of the United States 
Constitution, Art. 4, § 1, such a judgment is as conclusive 
on collateral attack, except for the defenses of fraud in the 
procurement of the judgment or want of jurisdiction in 
the court rendering it, as a domestic judgment would be. 
[Citations omitted.] Furthermore, a judgment entered by 
default is entitled to full faith and credit and is as 
conclusive against collateral attack as any other judgment. 
[Citations omitted.] 

Wyant does not contend the Colorado judgment is void for 
lack of jurisdiction. Although void foreign judgments are not 
entitled to full faith and credit, the record shows that Wyant 
was personally served with a summons in both Colorado and 
Nebraska, and Wyant does not contend the Colorado court 
lacked jurisdiction to enter judgment against him. Compare, 
Gruenewald v, Waara, supra (Texas default judgment was void 
and not entitled to registration in Nebraska because defendant 
was not properly served in Texas, and the Texas court did not 
have jurisdiction over defendant); Olson v. England, supra (in 
an action on a Colorado judgment, rendered in proceedings in 
which there was no service of process on the defendant and no 
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waiver of such service, the defendant may show as a complete 
defense that the Colorado court had no jurisdiction over 
defendant because the attorney who entered an appearance for 
him had no authority to do so). In each of those cases, the 
defendant apparently timely appeared and attacked the 
registration of the foreign judgment. 

A district court has the inherent power to vacate its own 
judgment anytime during the term in which it is rendered. 
Fredericks v. Western Livestock Auction Co., 225 Neb. 211, 
403 N.W.2d 377 (1987). In reviewing a trial court’s action in 
vacating or refusing to vacate a default judgment, the Supreme 
Court will uphold and affirm the trial court’s action in the 
absence of an abuse of discretion. Fredericks v. Western 
Livestock Auction Co., supra; Starr v. King, 234 Neb. 339, 451 
N.W.2d 82 (1990); Murphy v. Murphy, 237 Neb. 406, 466 
N.W.2d 87 (1991). 

“A default judgment will not ordinarily be set aside on the 
application of a party who, by his own fault, negligence, 
or want of diligence, has failed to protect his own 
interests. Such a party will not be permitted to ignore the 
process of the court and thereby impede the termination 
of litigation.” 
Fredericks v. Western Livestock Auction Co., supra at 217, 403 
N.W.2d at 382 (quoting Commercial Sav. & Loan Assn. v. 
Holly Development, Inc., 182 Neb. 335, 154 N.W.2d 510 
(1967)). 

Wyant was personally served with a summons and a copy of 
the petition for registration of foreign judgment in this case. He 
chose not to appear in this Nebraska action, as he had chosen 
not to appear in the Colorado action. Instead, 7 days after the 
Nebraska default judgment was entered, Wyant filed a motion 
to vacate the judgment. The trial court held a hearing on the 
motion on January 26, 1989. At the hearing, Wyant introduced 
three exhibits (two affidavits of Wyant and one affidavit of P. 
Dale Beggs, signed Phillip Dale Beggs). First Federal offered 
the affidavit of an officer of First Federal’s. The trial court 
received Wyant’s exhibits and the affidavit for First Federal and 
inquired of counsel, “Anything further in the way of 
evidence?” Wyant’s counsel answered, “None, Your Honor.” 
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First Federal’s counsel then introduced the certificate of service 
in the Colorado action, which was received without objection. 
The trial court denied Wyant’s motion to vacate the default 
judgment. Notwithstanding his statement to the court that he 
had no more evidence to present, Wyant was granted a second 
hearing, which was held on February 6, 1989. The trial court 
again denied Wyant’s motion to vacate the default judgment. 

Wyant has already had two hearings in the district court in 
conjunction with this matter and did not, in either hearing, 
satisfactorily explain his failure to timely appear before the 
Douglas County District Court. Wyant does not question the 
jurisdiction of the Colorado court or the Nebraska court. Any 
peripheral issues of fraud have been determined against him. It 
would appear that it is time for this apparently experienced 
businessperson to face up to the realities of litigation in the 
business world. 

Under the circumstances in this case, the district court did 
not abuse its discretion in refusing to set aside its default 
judgment against Wyant. 

The judgment of the district court is affirmed. 

AFFIRMED. 

WHITE, CAPORALE, and FAHRNBRUCH, JJ., concur. 


CHAMBERS-DOBSON, INC., A NEBRASKA CORPORATION, APPELLEE 
ANDCROSS-APPELLANT, V. CHARLES D. SQUIER, APPELLANT AND 
CROSS-APPELLEE. 

472 N.W.2d 391 


Filed July 26, 1991. No. 89-124. 


1. Injunction: Equity. An injunction is a remedy available through an equity 
action. 

2. Equity: Appeal and Error. In an appeal of an equity action, an appellate court 
tries factual questions de novo on the record and reaches a conclusion 
independent of the findings of the trial court; provided, where credible evidence 
is in conflict on a material issue of fact, an appellate court considers and may 
give weight to the fact that the trial judge heard and observed the witnesses and 
accepted one version of the facts rather than another. 


ll. 


12. 


13. 
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Appeal and Error. To be considered by the Supreme Court, an error must be 
assigned and discussed in the brief of one claiming that prejudicial error has 
occurred. 

Contracts: Restrictive Covenants: Vendor and Vendee: Goodwill. A covenant 
not to compete which is contained in a contract for sale of a business is a seller’s 
self-imposed restraint from trade and is frequently necessary to make goodwill 
in the seller’s business a transferable asset and ensure that the buyer receives the 
full value of acquired goodwill. 

Restrictive Covenants: Employer and Employee. Concerning enforcement of a 
postemployment restraint on competition by a former employee, the 
preliminary question is whether the restraint is necessary to protect the employer 
in some legitimate interest. 

4 . An employer has a legitimate business interest in protection 
against competition by improper and unfair methods, but an employer is not 
entitled to enforcement of a restrictive covenant which merely protects the 
employer from ordinary competition. 

. An employer has a legitimate need to curb or prevent 
competitive sildesvors by a former employee who has acquired confidential 
information or trade secrets pertaining to the employer’s business operations. 

. Ordinarily, an employer has no legitimate business interest in 
postemployment prevention of an employee’s use of some general skill or 
training acquired while working for the employer, although such on-the-job 
acquisition of general knowledge, skill, or facility may make the employee an 
ef: Fae competitor for the former employer. . 
. A covenant not to compete, as a partial restraint of trade, is 
available to prevent unfair competition by a former employee, but is not 
available to shield an employer against ordinary competition. 

Restrictive Covenants: Employer and Employee: Goodwill: Words and Phrases. 
A key for distinguishing “unfair competition” from “ordinary competition” is 
an employee’s appropriation of “goodwill” properly belonging to the employer. 
Restrictive Covenants: Employer and Employee: Goodwill. Goodwill is that 
value which results from the probability that old customers will continue to trade 
or dea! with the members of an established concern. 

Restrictive Covenants: Employer and Employee. There are three general 
questions relative to validity of partial restraints of trade: First, is the restriction 
reasonable in the sense that it is not injurious to the public? Second, is the 
restriction reasonable in the sense that it is no greater than is reasonably 
necessary to protect the employer in some legitimate interest? Third, is the 
restriction reasonable in the sense that it is not unduly harsh and oppressive on 
the employee? 


. In determining whether a postemployment covenant not to 
compete is unduly harsh or oppressive, a court must balance harshness and 
oppressiveness on the covenantor employee against protection of the covenantee 
employer’s valid business interest. 

Attorney Fees. In Nebraska, the general rule is that an attorney fee may be 
recovered only when authorized by statute, or when a recognized and accepted 
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uniform course of procedure allows recovery of an attorney fee. 

15. Contracts: Costs: Attorney Fees. A provision in a contract which provides that 
in the event of litigation involving the contract, the prevailing party shall be 
entitled to costs, including an attorney fee, is contrary to public policy and void. 

Appeal from the District Court for Lancaster County: 

WILLIAM D. BLUE, Judge. Affirmed. 


Gene T. Oglesby, of Oglesby, Brown, Thomas, Peterson & 
Orton, for appellant. 


David R. Buntain and Sonya S. Ekart, of Cline, Williams, 
Wright, Johnson & Oldfather, for appellee. 


BOSLAUGH, WHITE, CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ. 


SHANAHAN, J. 

Chambers-Dobson, Inc., brought an action against Charles 
D. Squier to enjoin him from engaging in certain insurance 
business, in violation of covenants not to compete with 
Chambers-Dobson. From permanent injunctions granted by 
the district court for Lancaster County and a judgment for 
damages, Squier appeals. Chambers-Dobson cross-appeals. We 
affirm. 


STANDARD OF REVIEW 

An injunction is a remedy available through an equity 
action. Burton v. Annett, 215 Neb. 788, 341 N.W.2d 318 (1983). 
In an appeal of an equity action, an appellate court tries factual 
questions de novo on the record and reaches a conclusion 
independent of the findings of the trial court; provided, where 
credible evidence is in conflict on a material issue of fact, an 
appellate court considers and may give weight to the fact that 
the trial judge heard and observed the witnesses and accepted 
one version of the facts rather than another. Hughes v. 
Enterprise Irrigation Dist., 226 Neb. 230, 410 N.W.2d 494 
(1987); Gottsch v. Bank of Stapleton, 235 Neb. 816, 458 
N.W.2d 443 (1990); American Sec. Servs. v. Vodra, 222 Neb. 
480, 385 N.W.2d 73 (1986). See, also, Neb. Rev. Stat. § 25-1925 
(Reissue 1989). 
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SALE TO CHAMBERS-DOBSON 
Squier-McCashland Agency, a_ general partnership 
composed of Squier and Richard H. McCashland, was located 
in Lincoln, Nebraska, and operated as a general insurance 
agency and insurance brokerage business. On January 14, 
1983, Squier, McCashland, and Chambers-Dobson signed an 
“Agreement to Purchase Assets” for sale of partnership assets 
to Chambers-Dobson for $189,825, which was allocated as 
follows: $5,825 for tangible property, $10,000 for goodwill, and 
$174,000 for an expiration list of the partnership’s customers. 
In reference to the customer list of the Squier-McCashland 
Agency as an item of property, Chambers-Dobson, Squier, and 
McCashland considered an estimate submitted by an 
independent source and accepted 7 years as the “useful life” of 
the customer accounts reflected on the expiration list of 
customers. In addition to entitling Chambers-Dobson to use 
the name “Squier-McCashland Agency,” the agreement also 
obligated Chambers-Dobson to pay Squier and McCashland 
$20,000, for which both Squier and McCashland promised that 
for the period through 1990, or for so long as Buyer, its 
transferees or assigns are engaged in the operation of a 
general insurance agency and insurance brokerage 
business using the customer lists and other expirations 
which are purchased by the Buyer herein, whichever 
period is less, the Seller, Charles D. Squier and Richard H. 
McCashland, jointly and severally agree that neither the 
Seller nor any of the named individuals personally will in 
any manner, directly or indirectly, whether through 
agents, employees, corporations or through any means 
whatsoever, at any location solicit or receive applications 
for or write policies of insurance to or on account of any 
person, firm or entity with whom Seller has policies of 

insurance in force as of the date of closing... . 
Contemporaneous with the “Agreement to Purchase Assets,” 
Squier, on January 14, 1983, signed an “Employment 
Agreement” with Chambers-Dobson, an agreement which, in 

relevant part, provided: 

In recognition of the facts that the Employer is engaged 
in a personal service business involving confidential 
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information and personal relationships with insureds, the 
success of which business is in large part due to the 
exclusive retention of such confidential information and 
undisturbed continuation of such personal relationships 
with insureds, the Employee does hereby covenant and 
agree as follows and acknowledges that the following 
covenants are reasonably necessary for the protection of 
the Employer and may be enforced to the extent set forth 
herein or to such extent as any court of competent 
jurisdiction may deem reasonable and proper: 

(a) The Employee agrees that all information 
concerning the insurance of the Employer’s clients, 
including expiration data in connection therewith, is 
confidential information constituting trade secrets and 
will be treated by him as such, and that both during and 
after the term of his employment, however, it may be 
terminated, he will not, directly or indirectly, on his own 
behalf or on behalf of anyone else, make use of such 
information concerning the Employer’s business nor 
divulge such information to anyong [sic] nor retain or 
create any lists of the Employer’s customers for his own 
personal use nor reveal the same to anyone. 

(b) The Employee covenants and agrees that during the 
period of his employment hereunder he will not, directly 
or indirectly, on his own behalf or on behalf of anyone 
else, compete with the Corporation in any manner, and 
that for a period of forty-eight (48) months after the 
termination of his employment hereunder, however 
caused, he will not, directly or indirectly, solicit, attempt 
to obtain or accept insurance business from any of the 
Employer’s customers nor act in the capacity of an adviser, 
consultant or risk manager to said customers, nor directly 
or indirectly, aid or assist anyone else in the solicitation of 
insurance business from such customers. 


Squier and Chambers-Dobson later modified the term of the 
restrictive covenant to 24 months. 


SQUIER’S EMPLOYMENT WITH CHAMBERS-DOBSON 


In January 1983, pursuant to the employment agreement, 
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Squier entered employment with Chambers-Dobson, where he 
served as an account executive, a personal “lines” or accounts 
manager, and a unit representative on the agency operations 
committee. One of Squier’s responsibilities was “marketing 
personal lines,” which involved soliciting new customers and 
assisting present customers of Chambers-Dobson and which 
afforded Squier access to some 2,600 Chambers-Dobson 
customers. In 1987, Squier informed Chambers-Dobson that 
he wanted to purchase his former business and terminate his 
employment at Chambers-Dobson. When the parties were 
unable to agree, Squier terminated his employment on 
December 7, 1987, and started a new insurance agency without 
any preexisting accounts. Shortly after Squier started his new 
agency, at least 19 Chambers-Dobson customers transferred 
their insurance business, represented by 63 policies, to Squier in 
his new agency. Also, Squier was the agent for the issuance of 
new policies to at least 20 customers, formerly with the 
Squier-McCashland Agency and involved in the Chambers- 
Dobson purchase of that agency. 


CHAMBERS-DOBSON’S ACTION AND THE TRIAL 

On December 21, 1987, Chambers-Dobson filed an equity 
action, seeking injunctive relief and damages. At trial on 
September 14, 1988, Chambers-Dobson presented evidence 
relative to the requested injunction and damages. Evidence 
developed that the personal relationship between a policyholder 
and the insurance agent is important in the operation of an 
insurance agency. Chambers-Dobson conducted a “marketing 
operation” for assembly of personal data concerning a 
prospective customer. This information was available to 
Chambers-Dobson “account executives” or agents before any 
contact with a prospective insurance customer. The expiration 
date for an existing insurance policy is important because this 
information enables an agent to attend to insurance needs of a 
policyholder who is anticipating expiration of existing 
insurance coverage. Continuity of coverage is an essential 
element in the “confidential personal relationship” between an 
insurance customer and an insurance agent. Squier had access 
to information required for the “continuing business” of many 
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Chambers-Dobson customers. Also, as a personal lines 
manager, Squier had direct contact with Chambers-Dobson’s 
“individual files” on customers who had special problems, such 
as “underwriting questions.” Chambers-Dobson also offered 
evidence concerning damages sustained as the result of Squier’s 
engaging in the insurance business notwithstanding the 
covenants not to compete. 

Squier acknowledged that, among customers of his 
insurance agency after departure from Chambers-Dobson, 20 
policyholders were former customers of the Squier- 
McCashland Agency and 19 had been customers of Chambers- 
Dobson. 


THE INJUNCTIONS 

On December 5, 1988, on the basis of the restrictive covenant 
in the sale agreement, the district court permanently enjoined 
Squier from “soliciting or receiving applications for or writing 
policies of insurance to or on account of any person, firm or 
entity with whom he or the Squier-McCashland Agency had 
policies of insurance in force” at the effective date of the 
“Agreement to Purchase Assets.” This injunction remained 
effective “until January 31, 1990.” Further, concerning the 
noncompetition covenant in Squier’s employment contract, the 
district court permanently enjoined Squier from “(a) soliciting, 
attempting to obtain, accepting insurance business from any of 
[Chambers-Dobson’s] customers; (b) acting in the capacity of 
an advisor, consultant or risk manager to said customers or (c) 
aiding or assisting anyone else in the solicitation of insurance 
business from such customers.” This injunction remained in 
effect until December 1, 1989. Finally, the district court 
awarded damages to Chambers-Dobson. 


ASSIGNMENTS OF ERROR 

Squier claims that the district court erred in failing to find 
that the covenants not to compete are invalid and in issuing 
injunctions to enforce the restrictive covenants. Although 
Squier has assigned error to the judgment for damages, he has 
not discussed the nature of error claimed in reference to the 
damages award. “To be considered by the Supreme Court, an 
error must be assigned and discussed in the brief of one 
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claiming that prejudicial error has occurred.” Federal Land 
Bank of Omaha vy, Victor, 232 Neb. 351, 355, 440 N.W.2d 667, 
670 (1989). Accord Wells Fargo Ag Credit Corp. v. Batterman, 
229 Neb. 15, 424 N.W.2d 870 (1988). See, also, Neb. Ct. R. of 
Prac. 9D(1)g (rev. 1989). Consequently, we consider only 
Squier’s contention regarding the injunctions issued on the 
basis of the restrictive covenants. 


NONCOMPETITION COVENANT; 

SALE OF GOODWILL 
(I]t has been believed to be for the general welfare that a 
merchant should have the power to transfer his business as 
a going concern with its good will. This makes the good 
will an “asset” convertible into money or other 
commodities. . . . [I]f there is harm to the seller in 
disabling himself from carrying on a similar business, it is 
inno respect different from the harm that he suffers when 
he transfers his building and stock in trade. For his good 
will as for his other property he receives an agreed 
equivalent that he believes to be of equal or greater 
advantage. ... 

The restraint of trade that is permissible in accordance 
with the foregoing argument is no greater than is necessary 
to attain the desired purpose—the purpose of making 
good will a transferable asset. It is lawful for the seller to 
restrict his own freedom of trade only so far as is necessary 
to protect the buyer in the enjoyment of the good will for 
which he pays. The restraint on his own freedom must be 
reasonable in character and in extent of space and time. 

6A A. Corbin, Corbin on Contracts § 1385 at 47-48 (1962). See, 

also, Restatement (Second) of Contracts § 188, comment b. at 

42 (1981): 
Where a sale of good will is involved . . . the buyer’s 
interest in what he has acquired cannot be effectively 
realized unless the seller engages not to act so as 
unreasonably to diminish the value of what he has sold. . . 
. [CJourts have generally been more willing to uphold 
promises to refrain from competition made in connection 
with sales of good will than those made in connection with 
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contracts of employment. 

In Swingle & Co. v. Reynolds, 140 Neb. 693, 1 N.W.2d 307 
(1941), this court recognized that a noncompetition covenant, 
included as a provision in a contract for sale of a business, may 
be valid and observed: 

The defendant well knew that the restrictive covenant was 
essential to the consummation of the deal. It is almost 
intolerable that a person should be permitted to obtain 
money from another upon solemn agreement not to 
compete for a reasonable period within a restricted area, 
and then use the funds thus obtained to do the very thing 
the contract prohibits. Unless such contract be against the 
public interest, the parties should be held to their 
engagements. 

It must be admitted by a practical consideration of the 
subject that any restrictive covenant of this nature does to 
some extent eliminate competition and tend toward 
monopoly. Any statement to the contrary simply fails to 
consider its practical aspects. Also, it may be said that 
such contracts are generally made for the very purpose of 
eliminating some competition. To state it otherwise would 
require us to overlook actualities in modern business 
methods. We think the plaintiff had a right to purchase 
defendant’s property and business for the very purpose of 
eliminating him as a competitor, and the contract being in 
all respects the voluntary act of the parties and free from 
misrepresentation and fraud, it is binding unless it 
contravenes the public interest. 

140 Neb. at 695-96, 1 N.W.2d at 309. See, also, D. W. 
Trowbridge Ford, Inc. v. Galyen, 200 Neb. 103, 262 N.W.2d 
442 (1978) (in a contract for sale of a business, a reasonable 
restrictive covenant against the seller’s competition in the type 
of business sold may be enforced). Thus, a covenant not to 
compete which is contained in a contract for sale of a business is 
a seller’s self-imposed restraint from trade and is frequently 
necessary to make goodwill in the seller’s business a transferable 
asset and ensure that the buyer receives the full value of 
acquired goodwill. 
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NONCOMPETITION COVENANT; 
EMPLOYMENT CONTRACT 
Concerning enforcement of a postemployment restraint on 
competition by a former employee, the preliminary question is 
whether the restraint is necessary to protect the employer in 
some legitimate interest. Boisen v. Petersen Flying Serv., 222 
Neb. 239, 383 N.W.2d 29 (1986); Brewer v. Tracy, 198 Neb. 
503, 253 N.W.2d 319 (1977); Diamond Match Div. of Diamond 
International Corp. v. Bernstein, 196 Neb. 452, 243 N.W.2d 
764 (1976); Securities Acceptance Corp. v. Brown, 171 Neb. 
406, 106 N.W.2d 456 (1960). 
Regarding a noncompetition covenant in an employment 
contract, this court has stated: 
“It is clear that if the nature of the employment is such as 
will bring the employee in personal contact with the 
patrons or customers of the employer, or enable him to 
acquire valuable information as to the nature and 
character of the business and the names and requirements 
of the patrons or customers, enabling him, by engaging in 
a competing business in his own behalf, or for another, to 
take advantage of such knowledge of or acquaintance 
with the patrons or customers of his former employer, and 
thereby gain an unfair advantage, equity will interfere in 
behalf of the employer and restrain the breach of a 
negative covenant not to engage in such competing 
business, either for himself or for another, providing the 
covenant does not offend against the rule that as to the 
time during which the restraint is imposed, or as to the 
territory it embraces, it shall be no greater than is 
reasonably necessary to secure the protection of the 
business or good will of the employer.” 
Securities Acceptance Corp. v. Brown, supra at 418-19, 106 
N.W.2d at 464 (quoting from Annot., Restrictive Covenant in 
Employment Contract, 9A.L.R. 1468 (1920)). 
Also, regarding a contract of employment and a covenant 
against postemployment competition, we have noted: 
Regarding a postemployment covenant not to compete, 
an employer has a legitimate business interest in 
protection against “ ‘competition by improper and unfair 
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methods,’ but an employer is not entitled to 
enforcement of a restrictive covenant which merely 
protects the employer from “ ‘ordinary competition, ” 
Diamond Match Div. of Diamond International Corp. v. 
Bernstein, supra at 455, 243 N.W.2d at 766. “A restraint 
on the employee is illegal when its purpose is the 
prevention of competition, except when the methods of 
competition to be prevented are methods commonly 
regarded as improper and unfair.” 6A A. Corbin, Corbin 
on Contracts § 1394 at 100 (1962). 

To distinguish between “ordinary competition” and 
“unfair competition,” courts and commentators have 
frequently focused on an employee’s opportunity to 
appropriate the employer’s goodwill by initiating personal 
contacts with the employer’s customers. Where an 
employee has substantial personal contact with the 
employer’s customers, develops goodwill with such 
customers, and siphons away the goodwill under 
circumstances where the goodwill properly belongs to the 
employer, the employee’s resultant competition is unfair, 
and the employer has a legitimate need for protection 
against the employee’s competition. . . . [AJn employer has 
a legitimate need to curb or prevent competitive endeavors 
by a former employee who has acquired confidential 
information or trade secrets pertaining to the employer’s 
business operations. . .. From the foregoing we glean that 
an objective of a covenant not to compete is prevention of 
an employee’s competitive use of information or a 
relationship with a customer or client, which pertains 
peculiarly to the employer and has been acquired in the 
course of the employee’s employment with the employer. . 


. .. Ordinarily, an employer has no legitimate business 
interest in postemployment prevention of an employee’s 
use of some general skill or training acquired while 
working for the employer, although such on-the-job 
acquisition of general knowledge, skill, or facility may 
make the employee an effective competitor for the former 
employer. 
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Boisen v. Petersen Flying Serv., 222 Neb. 239, 245-47, 383 
N.W.2d 29, 33-34 (1986). Thus, in Boisen, we concluded: “A 
covenant not to compete, as a partial restraint of trade, is 
available to prevent unfair competition by a former employee 
but is not available to shield an employer against ordinary 
competition.” 222 Neb. at 248, 383 N.W.2d at 34-35. 
In American Sec. Servs. v. Vodra, 222 Neb. 480, 487-88, 385 

N.W.2d 73, 78-79 (1986), we observed that 

a key for distinguishing “unfair competition” from 

“ordinary competition” is an employee’s appropriation of 

“good will” properly belonging to the employer. 

In reference to an employer-customer relationship, 
good will is that “value which results from the probability 
that old customers will continue to trade or deal with the 
members of an established concern. [Good will] is the 
probability that old customers will resort to the old place 
or seek old friends, and the likelihood of new customers 
being attracted to well advertised and favorably known 
services... .” Jackson v. Caldwell, 18 Utah 2d 81, 85, 415 
P.2d 667, 670 (1966). 

Good will may also be characterized as “the habit of 
customers to return to the concern with which they have 
been previously dealing. The more ingrained the habit, the 
greater the number of such customers, the more valuable 
is the goodwill.” Meeker v. Stuart, 188 F. Supp. 272, 275 
(D.D.C. 1960). 


Clientele or customer contact is one of the most 
important assets, sometimes the stock, of a business. 
Protection of customer good will against appropriation by 
an employee is, generally, recognized as an employer’s 
valid interest. 

See, also, 6A A. Corbin, Corbin on Contracts § 1394 at 99-100 
(1962): 
“[AJjfter the promised service has been completed, a 
restriction on further active services requires special 
justification. Such a justification is commonly thought to 
exist if a part of the employee’s compensated service 
consists in the creation of the good will of customers and 
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clients, agood will that is likely to follow the person of the 
employee himself.” 

There are three general questions relative to validity of 
partial restraints of trade: First, is the restriction reasonable in 
the sense that it is not injurious to the public? Second, is the 
restriction reasonable in the sense that it is no greater than is 
reasonably necessary to protect the employer in some legitimate 
interest? Third, is the restriction reasonable in the sense that it is 
not unduly harsh and oppressive on the employee? See, Boisen 
v. Petersen Flying Serv., supra; Securities Acceptance Corp. v. 
Brown, 171 Neb. 406, 106 N.W.2d 456 (1960). 

“Reasonableness of a specific restrictive covenant must be 
assessed upon the facts of a particular case and must be 
determined on all the circumstances.” American Sec. Servs. v. 
Vodra, supra at 489, 385 N.W.2d at 79. 

Thus, we come to the question whether the restriction is 
“reasonable in the sense that it is not unduly harsh and 
oppressive on the employee.” Securities Acceptance Corp. v. 
Brown, supra at 417, 106 N.W.2d at 463. 

In determining whether a postemployment covenant not to 
compete is unduly harsh or oppressive, a court must balance 
harshness and oppressiveness on the covenantor employee 
against protection of the covenantee employer’s valid business 
interest. American Sec. Servs. v. Vodra, supra. As we expressed 
in American Sec. Servs. v. Vodra: 

In Philip G. Johnson & Co. v. Salmen, 211 Neb. 123, 
317 N.W.2d 900 (1982), this court recognized a “balancing 
test” to be applied in determining whether the restraint of 
a postemployment covenant not to compete is unduly 
harsh or oppressive and, therefore, unenforceable. The 
factors or considerations involved in such balancing test, 
required by Philip G. Johnson & Co. v. Salmen, supra at 
128, 317 N.W.2d at 904, are “the degree of inequality in 
bargaining power; the risk of the covenantee losing 
customers; the extent of respective participation by the 
Parties in securing and retaining customers; the good faith 
of the covenantee; the existence of sources or general 
knowledge pertaining to the identity of customers; the 
nature and extent of the business position held by the 
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covenantor; the covenantor’s training, health, education, 
and needs of his family; the current conditions of 
employment; the necessity of the covenantor changing his 
calling or residence; and the correspondence of the 
restraint with the need for protecting the legitimate 
interests of the covenantee.” 

As required by Philip G. Johnson & Co. v. Salmen, 
supra, harshness and_ oppressiveness on_ the 
covenantor-employee is weighed against protection of a 
valid business interest of the covenantee-employer. 
However, in the balancing test applied to a 
postemployment covenant not to compete, there is no 
arithmetical computation or formula required in a court’s 
consideration of the factors involved or to be considered. 
The factors or considerations to be used in that balancing 
test are not weighted; that is, there is no prescribed method 
by which more or less weight is assigned to each factor to 
be considered in the balancing test required by Philip G. 
Johnson & Co. v. Salmen, supra. 

222 Neb. at 490-91, 385 N. W.2d at 80. 

Squier contends that the covenants not to compete are 
injurious to the public because enforcement of the covenants 
would prevent the public from access to Squier as an insurance 
agent. 

In Dow v. Gotch, 113 Neb. 60, 64, 201 N.W. 655, 657 (1924), 
this court stated that a covenant not to compete is against public 
policy if it has a “ ‘mischievous tendency, and in some way 
militate[s] against the public welfare and the rights of the 
public.” ” In Dow, the court concluded that a beautician’s 
promise not to compete with her former employer was not 
injurious to the public, since the area of noncompetition was 
the city of Grand Island, which “had beauty parlors a plenty, a 
number of them.” Jd. 

In Squier’s case, each of the noncompetition covenants 
involves a very specific category of customers. First, the 
covenant in the sale agreement relates only to previous 
customers of the Squier-McCashland Agency, individuals 
wherever they may be located, but who have been identified on 
the customer list included in the sale to Chambers-Dobson. 
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This category of customer exists unrelated to Squier’s 
employment with Chambers-Dobson. Second, the covenant in 
Squier’s employment contract relates only to persons who have 
been Chambers-Dobson’s customers during Squier’s 
employment with Chambers-Dobson, wherever those 
customers may live. Consequently, in reference to potential 
insurance customers, the covenants relate not to the public in 
general, but to very specific and limited groups of potential 
customers denied to Squier by the covenants. As far as an actual 
number is concerned, the prohibited customer pool consisted of 
20 former customers of the Squier-McCashland Agency and 19 
Chambers-Dobson customers. We, take note that if the 
populace of the city of Lincoln and Lancaster County has been 
correctly counted by the U.S. Bureau of the Census for the 1980 
census, Lincoln included 171,932 people, while Lancaster 
County included 192,884 persons. Although the 
noncompetition covenants are not restricted to Lincoln and 
Lancaster County, nonetheless, it is inconceivable that the 
aggregate number of persons comprising the potential 
customer pools denied to Squier by the covenants is large 
enough to justify the conclusion that an appreciable number of 
the public would be denied access to Squier as their insurance 
agent. Under the circumstances, the noncompetition covenants 
do not violate Nebraska public policy. 

We now address the two remaining questions, whether the 
noncompetition covenants were reasonable protection for a 
legitimate interest of Chambers-Dobson and whether the 
covenants are unduly harsh and oppressive on Squier. 

First, we consider the covenant in the sale agreement for the 
assets of the Squier-McCashland Agency purchased by 
Chambers-Dobson. The customer list was specific property, 
specially considered by the parties and included in the sale with 
a substantial part of the purchase price allocated for acquisition 
of the list. It would be more than mild inequity if one sold an 
item of property, received payment, and, shortly thereafter, 
were allowed to repossess the property without the purchaser’s 
consent and retain the purchase price paid for the property. Yet, 
that is exactly what Squier will achieve if he is allowed to pursue 
an insurance agency which involves the former 
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Squier-McCashland Agency customers. A noncompetition 
covenant is a reasonable method to protect the property 
acquired by Chambers-Dobson. Also, given the acknowledged 
and accepted “useful life” of the customer list, the temporal 
restriction is reasonable. 

Second, we address the covenant in Squier’s employment 
contract. The information gained by Squier as a result of his 
employment with Chambers-Dobson is not a trade secret; for 
example, a secret device, formula, pattern, plan, process, or 
technique, which have commercial value and are known only to 
the owner of such items used in the owner’s business to obtain 
an advantage over competitors. See Cherne Indus., Inc. v. 
Grounds & Associates, 278 N.W.2d 81 (Minn. 1979). Since the 
evidence establishes a basis for the view that an insurance agent 
has a confidential personal relationship with a customer, the 
noncompetition covenant was an important aspect of the 
employment contract. In the course of his employment at 
Chambers-Dobson, Squier came into possession of special 
information about insurance customers, both current and 
prospective, which Squier would not have received if he were 
not a Chambers-Dobson employee. Much of that information 
received by Squier involved data pertinent to continuation of a 
customer’s insurance business and, hence, was a part of 
Chambers-Dobson’s goodwill. Squier’s postemployment use of 
that information can be characterized as Squier’s siphoning 
Chambers-Dobson’s goodwill, a legitimate property interest of 
Chambers-Dobson. See American Sec. Servs. v. Vodra, 222 
Neb. 480, 385 N.W.2d 73 (1986). A noncompetition covenant is 
a valid means to protect an employer against postemployment 
unfair competition by an employee. See Boisen v. Petersen 
Flying Serv. , 222 Neb. 239, 383 N.W.2d 29 (1986). Squier’s use 
of the information acquired during his employment at 
Chambers-Dobson would constitute unfair competition after 
his termination of employment with Chambers-Dobson. For 
that reason, injunctive relief is available to protect the goodwill 
of Chambers-Dobson. Under the circumstances, the 2-year 
time limit for vitality of the noncompetition covenant is 
reasonable. 

The absence of specified geographic applicability of the 
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noncompetition covenants presents no problem under the 
circumstances inasmuch as Squier can conduct an insurance 
agency in Lincoln or any other location, provided that he does 
not draw customers from the pools prohibited by the 
covenants. The covenants’ limited applicability to customers 
and area leaves open to Squier a rather vast market in the 
insurance business. That and the several other factors bearing 
on harshness and oppressiveness to an employee, see, Philip G. 
Johnson & Co. v. Salmen, 211 Neb. 123, 317 N.W.2d 900 
(1982), and Boisen v. Petersen Flying Serv., supra, lead us to 
the conclusion that the noncompetition covenants are 
reasonable and are neither harsh nor oppressive to Squier. 

We realize that the terms of the injunctions expired during 
pendency of this appeal. However, a noncompetition covenant 
expressed in a contract for sale of property or in an employment 
contract is a matter of public interest and, in Squier’s appeal, 
involved questions which, as the result of this court’s docket, 
would not likely be considered before expiration of the 
covenants’ restrictive temporal duration; hence, we review the 
questions in Squier’s appeal. See Meyer v. Colin, 204 Neb. 96, 
281 N.W.2d 737 (1979) (mootness does not preclude appellate 
review of a matter of public interest). See, also, State ex rel. 
Bouc vy. School Dist. of City of Lincoln, 211 Neb. 731, 320 
N.W.2d 472 (1982); Braesch vy. DePasquale, 200 Neb. 726, 265 
N.W.2d 842 (1978); State ex rel. Coulter vy. McFarland, 166 
Neb. 242, 88 N.W.2d 892 (1958). Moreover, if the covenants 
were invalid and, therefore, an improper basis for injunctive 
relief, there might have been a question of damages from an 
improper injunction. See Neb. Rev. Stat. § 25-1067 (Reissue 
1989). 

Consequently, after our de novo review of the record, we 
independently reach the same conclusion reached by the district 
court, namely, injunctive relief is appropriate under the 
circumstances. For that reason, we affirm the district court’s 
judgments for injunctive relief. 


CROSS-APPEAL 
Chambers-Dobson claims that the district court erred in not 
awarding an attorney fee in accord with the express 
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authorization for such fee as a provision in each of the contracts 
in Squier’s case. 

In Nebraska, the general rule is that an attorney fee may be 
recovered only when authorized by statute, or when a 
recognized and accepted uniform course of procedure allows 
recovery of an attorney fee. See, First Nat. Bank v. Schroeder, 
218 Neb. 397, 355 N.W.2d 780 (1984); Quinn v. Godfather’s 
Investments, 217 Neb. 441, 348 N.W.2d 893 (1984). We have 
repeatedly held that a provision in a contract which provides 
that in the event of litigation involving the contract, the 
prevailing party shall be entitled to costs, including an attorney 
fee, is contrary to public policy and void. First Nat. Bank v. 
Schroeder, supra; Quinn v. Godfather’s Investments, supra; 
City of Gering v. Smith Co., 215 Neb. 174, 337 N.W.2d 747 
(1983). 

Apart from the contractual provision regarding an attorney 
fee, Neb. Rev. Stat. § 25-824(2) (Reissue 1989) permits an 
attorney fee when a defense is frivolous or made in bad faith. 
However, under the circumstances, we are unable to conclude 
that Squier’s defense is either frivolous or made in bad faith; 
hence, no attorney fee is allowable under § 25-824(2). 

Therefore, the district court correctly denied Chambers- 
Dobson’s request for an attorney fee. Correspondingly, we are 
unable to award an attorney fee for the services of 
Chambers-Dobson’s lawyers in the proceedings before this 
court. 

Accordingly, the district court’s judgments are affirmed in all 
respects. 

AFFIRMED. 
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1. Quo Warranto: Public Officers and Employees. For the purposes of quo 
warranto, a public office is a governmental position, the duties of which invest 
the incumbent with some aspect of the sovereign power. 

. The position of assistant professor at a state college is a public 
office for the purposes of quo warranto under the provisions of Neb. Rev. Stat. 
§ 25-21,121 (Reissue 1989). 

3. Constitutional Law. Neb. Const. art. I] prohibits one branch of government 
from encroaching on the duties and prerogatives of the others or from 
improperly delegating its own duties and prerogatives. 

4. Constitutional Law: Courts. Courts must apply and enforce the Constitution as 
itis written. 

5. Constitutional Law. Constitutional provisions are not open to construction as a 
matter of course; construction of a constitutional provision is appropriate only 
when it has been demonstrated that the meaning of the provision is not clear and 
that construction is necessary. 

6. ____. If a constitutional provision must be construed, its words are to be 
interpreted in their most natural and obvious sense, although they should receive 
a more liberal construction than statutes and are not subject to rules of strict 
construction. 

. The Nebraska Constitution, as amended, is to be read as a whole. 

. Neb. Const. art. II prohibits one who exercises the powers of one 
branch of government from being a member of the others. 

9. Constitutional Law: Public Officers and Employees. An employee of a state 
college is amember of the executive branch of government. 


Original action. Judgment for relator. 


Robert M. Spire, Attorney General, and Dale A. Comer for 
relator. 


Robert A. Skochdopole and Thomas D. Wulff, of Kennedy, 
Holland, DeLacy & Svoboda, for respondent. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


PER CURIAM. 
This original action in quo warranto brought by the State of 
Nebraska through the relator, Robert M. Spire, its Attorney 
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General, challenges the right of the respondent, Sen. Gerald A. 
Conway, to hold a position as an assistant professor at Wayne 
State College while simultaneously serving as a member of the 
state’s Unicameral Legislature. 

The college is a state institution under the government of the 
Board of Trustees of the Nebraska State Colleges, pursuant to 
Neb. Const. art. VII, § 13, and Neb. Rev. Stat. § 85-301 (Cum. 
Supp. 1988). The State contends that because he is a senator, 
respondent’s assistant professorship violates the distribution of 
powers clause found in Neb. Const. art. II, § 1, which reads: 

The powers of the government of this state are divided 
into three distinct departments, the legislative, executive 
and judicial, and no person or collection of persons being 
one of these departments, shall exercise any power 
properly belonging to either of the others, except as 
hereinafter expressly directed or permitted. 

(Inasmuch as the quoted language is the only section this article 
has ever contained, we hereafter refer to the provision simply as 
article IT.) 

Respondent became a member of the Legislature, 
representing the 17th legislative district, in 1985. He was 
reelected to this position on November 8, 1988, and took his 
oath as a legislator in early January 1989. The unsuccessful 
competing candidate for the seat contested the reelection, 
contending that respondent was not eligible to hold the office. 
However, the Legislature determined otherwise and dismissed 
the contest. 

Respondent has been teaching in the business division of the 
college since 1975, first as an instructor and then, upon 
obtaining tenure in 1979, as an assistant professor. His 
appointment is renewed each year, and he accepted a renewal on 
July 14, 1989, for the 1989 academic year. This action was 
commenced on January 17, 1990. 

While the employment policy manual of the Nebraska state 
colleges does not specify the rights attendant to tenure, it does 
provide that of “all rewards and recognitions offered by a 
college to its faculty members the offer of tenure is the most 
significant of all,” demonstrating success in “satisfying the 
college — its faculty, administration, and board — during a 
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rigorous probationary period that he/she is worthy of 
becoming a recognized member of the faculty with full rights 
and privileges.” Although the policy does not detail how the 
employment of one having tenure may be terminated, it does 
provide that those not having such status “shall assume they are 
serving in a probationary capacity,” and specifies that, with 
certain exceptions, “ ‘{p]robationary faculty may be 
terminated for any reason without right of grievance or 
hearing... ” 

As an assistant professor, respondent serves under the 
direction of the division chairperson, who assigns respondent’s 
duties and responsibilities. Respondent prepares syllabi, 
prepares and delivers lectures, and presides over classroom 
activities for the courses he teaches. Subject to the approval of 
his division chairperson, respondent may select the books to be 
used in his classes. He determines the required reading for his 
classes and assigns those readings, along with other 
course-related assignments, as he deems appropriate. He also 
prepares or selects testing materials, grades those tests, and 
assigns his students their overall grade for each of his courses. 

The college does not provide respondent with either a 
secretary or administrative staff, and respondent has no 
administrative duties. Although he may advise as to course 
offerings, he does not determine the courses to be offered by the 
business division. The record does not indicate whether he 
chooses or is assigned the classes he is to teach. The number of 
class hours respondent teaches is set by the division 
chairperson. 

Although respondent is responsible for maintaining control 
over his classroom and students during class sessions, he cannot 
directly or formally discipline any student except through 
established college disciplinary procedures, and he has no 
authority over the selection of his students. He is not involved in 
setting the budget of the college, nor does he have any official 
duties off campus unless such are specifically assigned to him 
by his superiors. 

Respondent’s position with the college does not require him 
to take an oath of office. His salary is set through collective 
bargaining, but he is not a dues-paying member or officer of the 
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collective bargaining unit. At the time this action was 
commenced, respondent’s salary for the 8-month academic 
year ending in May 1990 was set at the highest level since his 
employment. 

After becoming a senator, respondent requested and received 
from the Board of Trustees unpaid leaves of absence for the 
periods in which the Legislature was in regular session. The 
board’s policy manual on leaves of absence provides that 
“fnjormally, with the exception of political leaves, a leave 
without pay will not be granted more often than once very [sic] 
four years.” The policy also declares that “[w]ith the exception 
of political leaves, unless there is an unforeseen reason, a leave 
of absence must be arranged at least one semester before the 
leave is granted.” Political leaves are available to state college 
employees who are elected or appointed to state or national 
office, or who are candidates for such offices. 

During his leaves of absence, respondent received no pay, 
insurance, retirement, or other employment benefits. However, 
the board did not give him a formal leave of absence during the 
occasions he attended several special sessions of the 
Legislature. Instead, the college administration removed him 
from the payroll for all but the November 1989 special session. 
The record is silent as to whether respondent received 
insurance, retirement, or other benefits for those periods. The 
record does, however, demonstrate that he has participated in 
interim legislative studies while on the college’s payroll and that 
he has available to him on a year-round basis a Capitol Building 
office and a two-person staff housed in that building. 


APPROPRIATENESS OF REMEDY 

As a threshold question, we must determine whether quo 
warranto is an appropriate means to challenge the right of an 
assistant professor at a state college to hold his position. Neb. 
Rev. Stat. § 25-21,121 (Reissue 1989) permits the filing of an 
action in quo warranto “against any person unlawfully holding 
or exercising any public office or franchise within this state. . . 
or when any public officer has done or suffered any act which 
works a forfeiture of his office . . . .” This court’s jurisdiction, 
then, depends upon whether an assistant professor at a state 
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college holds or exercises a “public office” within the meaning 
of § 25-21,121. 

The cases from other jurisdictions respondent cites in 
support of his position that an assistant professor is not an 
officer of the executive department dealt with constitutional 
prohibitions on dual office holding and not with quo warranto. 
The applicability of those cases to the dual services question is 
discussed later, but the preliminary question regarding the 
applicability of quo warranto is resolved under the law of this 
jurisdiction. 

In Eason v. Majors, 111 Neb. 288, 196 N.W. 133 (1923), we 
held that Eason, a teacher serving as head of the English 
department of the state normal school at Peru, was a public 
officer and thus could maintain an action in quo warranto to 
test the validity of his ouster and replacement. In determining 
that Eason exercised some portion of the sovereign power and 
that he thus was a public officer within the meaning of the quo 
warranto statute, this court stated: 

When a position based upon a provision of law carries 
with it continuing duties of public concern which involve 
some exercise of the sovereign power in their proper 
performance, the position may be said to be an office 
public in character. Perhaps a better definition is that 
given by the New Jersey court in Fredericks v. Board of 
Health, 82N. J. Law, 200: 

“An office is a place in a governmental system created 
or recognized by the law of the state which, either directly 
or by delegated authority, assigns to the incumbent thereof 
the continuous performance of certain permanent public 
duties.” 

111 Neb. at 291, 196N.W. at 134. 

Arguing that subsequent decisions in State, ex rel. 
O’Connor, v. Tusa, 130 Neb. 528, 265 N.W. 524 (1936), and 
Home Savings & Loan Ass’n v. Carrico, 123 Neb. 25, 241 N.W. 
763 (1932), defined “office” more narrowly, respondent 
suggests that Eason was an aberrant decision. 

In Home Savings & Loan Ass’n, supra, Home Savings 
sought to garnish money owed Carrico for defending an 
indigent in the Adams County District Court. Home Savings’ 
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ability to reach the funds via garnishment was dependent upon 
finding Carrico either an employee or an officer of the county. 
This court addressed the question of whether an attorney 
assigned by the district court to defend an indigent accused of a 
felony was, by virtue of that assignment, an officer or employee 
of the county in which the court sat. We concluded that he was 
neither an officer nor an employee, and stated that “a public 
officer is an incumbent of a public office, which is the right, 
duty and authority conferred by law, by which, for a given 
period, an individual is invested with some portion of the 
sovereign functions of government for the benefit of the 
public.” Jd. at 30, 241 N.W. at 765. 
In State, ex rel. O’Connor, supra at 535-36, 265 N.W. at 528, 

office was defined as 

“a public station or employment, conferred by the 

appointment of government; and embraces the ideas of 

tenure, duration, emolument, and duties.” United States 

v. Hartwell, 6 Wall. (U.S.)385, 18 L. Ed. 830. 

“The words ‘office’ and ‘officer’ are terms of vague 
and variable import, the meaning of which necessarily 
varies with the connection in which they are used, and, to 
determine it correctly in a particular instance, regard must 
be had to the intention of the statute and the 
subject-matter in reference to which the terms are used.” 
[Citation omitted.] 

It may be said that the almost universal rule is that, in 
order to indicate office, the duties must partake in some 
degree of the sovereign powers of the state. The rule is laid 
down in 22 R. C. L. 374, sec. 4, as follows: “One of the 
most important criteria of a public office is that the 
incumbent is vested with some of the functions pertinent 
to sovereignty, for it has been frequently decided that in 
order to be an office the position must be one to which a 
portion of the sovereignty of the state, either legislative, 
executive, or judicial, attaches for the time being.” 

Contrary to respondent’s suggestion, Eason is not an 
anomaly; in reality, the foregoing three cases are in complete 
agreement as to the definition of public office: It is a 
governmental position, the duties of which invest the 
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incumbent with some aspect of the sovereign power. As noted in 

Eason at 291-92, 196N.W. at 134: 
The teacher has a special place by the nature of things in 
the governmental system, so far as it provides for 
education. He is appointed and paid by the state. His 
place—we may well say his office—is created by the state 
because only through him can its free education be 
transmitted. Nor is he a mere conduit. Quite the contrary. 

- For education can not be poured out to people like water 

from a pitcher. It must be carried to them in such a way as 
to engage their interest and reach their understanding, a 
labor involving knowledge of method, exercise of 
authority, and wide use of discretion. A teacher must 
prescribe courses, establish discipline, convince, lead. In 
the due performance of his duty he not only engages in a 
work of public concern, but wields a portion of the 
sovereign power. 

There is nothing of record which demonstrates that a teacher 
is less important to our society today than he or she was in 1923 
when ELason was decided. Indeed, in one of the more important 
and relatively recent judicial pronouncements in the field of 
education, the U.S. Supreme Court said: “Today, education is 
perhaps the most important function of state and local 
governments.” Brown v. Board of Education, 347 U.S. 483, 
493, 74S. Ct. 686, 98 L. Ed. 873 (1954). It is the teacher in the 
classroom who has the most effect upon the students, and it is 
through the teacher that the educational policies of the state are 
executed. 

The normal schools which were at issue in Eason are now the 
state colleges. See State ex rel. Spire v. Beermann, 235 Neb. 
384, 455 N.W.2d 749 (1990). Although respondent does not 
choose the courses offered, he has considerable discretion in 
how he teaches the subject matter. He prescribes the course 
materials. He is responsible for establishing classroom 
discipline and mental discipline in his students. He must 
challenge, convince, and lead his students, and he evaluates 
their performance. Respondent’s position at the college is every 
bit as much a public office as was Eason’s position at Peru, and 
his position of assistant professor at the college therefore is one 
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which may be challenged by quo warranto. 


EFFECT OF LEGISLATIVE DETERMINATION 

Further exploration of the issues must begin with the 
recognition that the Legislature has decided that respondent’s 
position at the college does not prohibit him from taking his 
seat in the Unicameral. Because the Legislature is the sole judge 
of the qualifications of its members, Neb. Const. art. II, § 10, 
we must determine what effect, if any, that decision has upon 
our ability to consider this case. The same principle of the 
separation of powers which is at the heart of this controversy 
prevents us from hearing a matter the determination of which 
the Constitution entrusts to another coordinate department, or 
branch, of government. 

We are not being asked, however, to determine whether 
respondent may retain his legislative seat; rather, we are being 
asked to determine his right to his position at the college. Unlike 
the question answered by the Legislature, this is not one which 
the Constitution has entrusted to another branch of 
government. Regardless of our decision in this case, 
respondent’s right to sit in the Unicameral is as secure as that of 
any other member. The doctrine of separation of powers does 
not, therefore, prevent our adjudication of this matter. See, 
State v. Evans, 735 P.2d 29 (Utah 1987); Monaghan v. School 
District No. 1,211 Or. 360, 315 P.2d 797 (1957). 


NATURE AND APPLICATION OF ARTICLE II 

We thus reach the central issue. The language of article II 
prohibits one branch of government from encroaching on the 
duties and prerogatives of the others or from improperly 
delegating its own duties and prerogatives. See, e.g., State ex 
rel. Meyer v. State Board of Equalization & Assessment, 185 
Neb. 490, 176 N.W.2d 920 (1970); McDonald v. Rentfrow, 176 
Neb. 796, 127 N.W.2d 480 (1964). This is its institutional aspect, 
which serves as the beam from which our system of checks and 
balances is suspended. 

Article II also prohibits certain persons from serving two 
branches of government concurrently. This is its personnel, or 
individual, aspect. This aspect serves as a check against the 
concentration of power, and guards against conflicts of interest 
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which arise when one serves two masters. It has been said that 
“‘ft]he maintenance of a strict prohibition upon dual 
membership of the legislative and executive branches has no 
doubt been the most significant aspect of the doctrine [of 
separation of powers] in forming the special character of 
American government... . ” Matheson, Eligibility of Public 
Officers and Employees to Serve in the State Legislature: An 
Essay on Separation of Powers, Politics, and Constitutional 
Policy, 1988 Utah L. Rev. 295, 306 (quoting M. Vile, 
Constitutionalism and the Separation of Powers 134 (1967)). 
The aspect with which we are presently concerned is this 
second, personnel aspect of the distribution of powers clause. 


MEANING OF “BEING ONE OF THESE DEPARTMENTS” 

The specific question we must answer is whether respondent, 
because he is both a state senator and an associate professor at a 
state college, is a “person . . . being one of these departments” 
who exercises “any power properly belonging to either of the” 
other departments. Respondent does not dispute the fact that, 
as a senator, he exercises the powers of the legislative branch. 
Rather, he contends that an assistant professor at a state college 
is not an executive officer and does not exercise any power 
properly belonging to the executive and that, therefore, holding 
the two positions does not offend the dual services prohibition 
of article II. 

While, as discussed earlier, the officer-employee distinction 
is relevant to the question of whether quo warranto is 
applicable, it is not determinative of the issue now under 
consideration, for article II does not speak in terms of officers 
or employees; it speaks of persons “being one of” the branches 
of government. 

This is the first time we have been asked to determine the 
scope of the dual services prohibition. Our determination is 
dependent in part upon the meaning of the phrase “being one of 
these departments.” In conducting our study we are bound by 
the cardinal rule that courts must apply and enforce the 
Constitution as it is written. Moreover, constitutional 
provisions are not open to construction as a matter of course; 
construction of a constitutional provision is appropriate only 
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when it has been demonstrated that the meaning of the 
provision is not clear and that construction is necessary. /n re 
Application A-16642, 236 Neb. 671, 463 N.W.2d 591 (1990). Ifa 
constitutional provision must be construed, its words are to be 
interpreted in their most natural and obvious sense, although 
‘they should receive a more liberal construction than statutes 
and are not subject to rules of strict construction. State ex rel. 
- Spire v. Public Emp. Ret. Bd., 226 Neb. 176, 410 N.W.2d 463 
(1987). 

The unusual expression “being one of these departments” is 
not clear; accordingly, construction is necessary. One thing that 
is clear, however, is that “being one of these departments” is not 
intended to be synonymous with “exercising any power of” a 
branch. Had such identity of meaning been intended, identical 
language would surely have been used. That is what was done 
by the framers of the Constitutions of Colorado (Colo. Const. 
art. III), Idaho (Idaho Const. art. II, § 1), Montana (Mont. 
Const. art. III, § 1), New Mexico (N.M. Const. art. III, § 1), 
Virginia (Va. Const. art. III, § 1), West Virginia (W. Va. Const. 
art. V, § 1), and Wyoming (Wyo. Const. art. II, § 1). The 
Oregon Supreme Court has refused to read the terms 
“functions” and “duties” in the separation of powers provision 
of that jurisdiction’s Constitution as being synonymous for the 
same reason. See Monaghan vy. School District No. 1, 211 Or. 
360, 315 P.2d 797 (1957). 

The language of a constitutional provision is to be 
interpreted with reference to established laws, usage, and 
customs of the country at the time of its adoption, but its terms 
and provisions are constantly expanded and enlarged by 
construction to meet the advancing affairs of humankind. Jn re 
Application A-16642, supra. With this in mind, we turn to the 
historical record and examine the evolution of the relevant 
provisions of our Constitution. 

Article II was adopted as part of the Constitution of 1875. 
Normally, we would turn to the debates of the relevant 
convention as part of our search for clarification of ambiguous 
constitutional language. Unfortunately, the proceedings of the 
1875 Constitutional Convention are lost. See, 1 Neb. Const. 
Convs. 7 (1906); Jaksha v. State, 222 Neb. 690, 385 N.W.2d 922 
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(1986); State ex rel. Johnson v. Chase, 147 Neb. 758, 25 N.W.2d 
1 (1946). We thus cannot avail ourselves of the debates of that 
convention and must look elsewhere to determine the intent of 
the framers of the phrase at issue. 

Notwithstanding that the journal of the 1875 convention has 
survived, it is of little help. It merely indicates that article II was 
the last provision to be adopted by the convention, apparently 
with little or no debate. 3 Neb. Const. Convs. 672 (1913). A 
provision identical to article I1, however, was a part of the 
proposed Constitution of 1871. Although that Constitution 
was rejected by the people, many of its provisions, including 
what was to become article II, found their way unchanged into 
the 1875 Constitution. The drafters of the Constitution of 1871 
were influenced by the Constitution recently adopted by 
Illinois, see, e.g., 1 Neb. Const. Convs. 522 (1906) and 2 Neb. 
Const. Convs. 359 (1907), and some provisions, including that 
which was to become article II, appear to have been taken 
verbatim from that document. Compare, e.g., Neb. Const. 
1871 Preamble; art. I, §§ 3, 7, 9, 10, 14-17, and 24; and art. II 
with Ill. Const. 1870 Preamble; art. II, §§ 3, 7,9, 10, 14-17, and 
20; and art. III. 

Saxby v. Sonnemann, 318 Ill. 600, 149 N.E. 526 (1925), 
determined that the Illinois provision prohibited a member of 
the state Legislature from receiving compensation for acting as 
a deputy and assistant to the Attorney General. In so ruling, the 
Illinois Supreme Court stated at 604-06, 149 N.E. at 528: 

By this provision the people intended to provide, and did 
provide, a complete separation of the branches and 
completely deprived a member of one branch of authority 
to exercise any power properly belonging to the other two 
branches. Under the constitution of 1818 nearly all the 
important offices of government were filled by an election 
on joint ballot of the two houses of the legislature, alone. 
This system gave rise to injurious combinations affecting 
legislation and combining the departments of 
government. In forming the constitution of 1848 one of 
the things sought was to prevent the performance of duties 
and exercise of powers in one department of government 
by members of either of the other departments. In order 
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that this might be brought about there was inserted in that 
constitution, as article 2, a provision in effect the same as 
article 3 of the present constitution [the provision identical 
toour ownarticleII].... 

. . . The language is plain that no person of one 
department shall exercise any power properly belonging to 
another department of the State government... . 

The appellant contends that the above provision [article 
3] can apply only to cases where a member of one 
department acts as an officer in another department, and 
not to one acting in a purely ministerial capacity. There is 
no language in the article which limits the application of it 
to persons of one department acting as officers of another 
department. The language is, “‘no person” shall exercise 
“any power” properly belonging to another department, 
and the simple question arises here, Did the appellant, in 
the service performed, exercise any of the powers of the 
executive department of the State government? 

Thus, Illinois considered the phrase “being one of these 
departments” to mean “being a member of one of these 
departments,” and the distinction between “officer” and 
“employee” was not relevant to that portion of the inquiry. 
This reading is not, however, the interpretation Illinois has since 
given Saxby. 

In 1960, Illinois held that article III of that state’s 
Constitution did not apply to legislators performing purely 
ministerial duties. See The People v. Capuzi, 20 Ill. 2d 486, 170 
N.E.2d 625 (1960). The Capuzi court focused on the following 
language in Saxby and apparently ignored the language we 
quoted earlier: 

“Tt may readily be conceived that one who serves as an 
investigator merely, collecting facts, and who thereby 
prepares himself to become a witness in a lawsuit, or who 
engages in similar service, is not exercising powers peculiar 
to the department of government by which he is 
employed, and is not, therefore, within the inhibition of 
article 3 of the constitution, though he may be a member 
of the different department of government. This is so 
because such employee exercises no powers of a 
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department in which he works.” 
The People v. Capuzi, supra at 492-93, 170 N.E.2d at 629 
(quoting Saxby, supra). 

From this, the Capuzi court concluded that a member of one 
coordinate branch who was employed by a second branch but 
did not exercise the powers of the second branch did not fall 
within the constitutional provision. The Capuzi court did not, 
however, question Saxby’s reading of “being one of these 
departments” as meaning being a member of such a branch. 
The question on which it appears to have focused was whether a 
state legislator who also held a ministerial position under the 
judicial branch exercised the powers of the judiciary. The 
Capuzi court did not consider whether the judicial employee 
exercised the powers of the Legislature. Because it failed to 
consider this second question, Capuzi treated “being one of 
these departments” as synonymous with “exercising the 
powers” of a branch. 

While we would not presume to take issue with the Illinois 
Supreme Court’s reading of its own precedents or its 
interpretation of the Constitution of its state, we do find the 
Capuzi analysis unsatisfactory when applied to our 
Constitution. This jurisdiction requires that its Constitution, as 
amended, be read as a whole. Jaksha v. State, 222 Neb. 690, 385 
N.W.2d 922 (1986); Elmen v. State Board of Equalization and 
Assessment, 120 Neb. 141, 231 N.W. 772 (1930). There are three 
provisions in the Nebraska Constitution which relate to the 
ability of an individual to hold more than one position under 
the authority of the state. The first is article II set out above. 
The other two are Neb. Const. art. III, § 9, and art. IV, § 2. 
While article II has remained unchanged since it was first 
adopted in 1875, over the years the people have modified the 
other two provisions. 

Since the Constitution must be read in connection with the 
facts of history and development of the representational form 
of government, see Dwyer v. Omaha-Douglas Public Building 
Commission, 188 Neb. 30, 195 N.W.2d 236 (1972), a brief 
overview of these changes is in order. 

Under the Constitution of 1866, Neb. Const. art. III, § 15, 
provided: “No member of congress, or other person holding 
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office under the authority of this state, or of the United States, 
shall execute the office of governor, except as herein provided.” 
This provision was replaced by article V, § 2, in 1875, which 
expanded the disqualification to cover all executive officers, 
but removed the bar for federal officers. The relevant portion 
of the provision read as follows: “None of the officers of the 
executive department shall be eligible to any other state office 
during the period for which they shall have been elected.” In the 
past, we have given this provision broad application, holding 
that it prevented the Lieutenant Governor from seeking the 
nomination of his party for the post of Governor. See State, ex 
rel. McKelvie, v. Wait, 95 Neb. 806, 146 N.W. 1048 (1914). 

The 1920 amendments to the Constitution expanded the 
executive branch, and the disqualification contained in article 
V, § 2 (which became the present article IV, § 2), was expanded 
correspondingly, to wit: “None of the officers mentioned in this 
article shall be eligible to any other state office during the 
period for which they have been elected or appointed.” This 
section was again amended in 1962, expressly permitting the 
Lieutenant Governor to be eligible to be a candidate for 
Governor. 

In 1966, article IV, § 2, was amended into its present form. 
The exception for the Lieutenant Governor was removed, and 
the second sentence was changed to read: “None of the 
appointive officers mentioned in this article shall be eligible to 
any other state office during the period for which they have 
been appointed.” (Emphasis supplied.) This change appears to 
have been effected in order to permit all the elective executive 
officers to be eligible as candidates for other executive 
positions. 

The strictures of article IV, § 2, operate as a prohibition 
against appointive executive officers’ holding other positions in 
the executive or any other branch of state government. In this 
respect, article IV, § 2, is somewhat broader than the 
prohibition of article II against holding positions in different 
branches, although, since article IV, § 2, is applicable only to 
appointive executive officers, it is, in that respect, narrower 
than article II. 

The earliest predecessor of article III, § 9, which prohibits 
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dual office holding by legislators, was Neb. Const. art. II, § 14, 
of the Constitution of 1866: 

No person being a member of congress, or holding any 
military or civil office under the United States, shall be 
eligible to a seat in the legislature; and if any person shall, 
after his election as a member of the legislature, be elected 
to congress, or be appointed to any office, civil or military, 
under the government of the United States, his acceptance 
thereof shall vacate his seat. 

The analogous provision adopted in 1875 as article III, § 6, 
was much broader; the disability extended not only to those 
holding office under the authority of the United States, but also 
to those holding any lucrative office under the authority of the 
State: 

No person holding office under the authority of the 
United States, or any lucrative office under the authority 
of this state, shall be eligible to or have a seat in the 
legislature; but this provision shall not extend to precinct 
or township officers, justices of the peace, notaries public, 
or officers of the militia; nor shall any person interested in 
a contract with, or an unadjusted claim against the state, 
hold a seat in the legislature. 

That the framers thought it necessary to provide an explicit 
exception for “precinct or township officers, justices of the 
peace, notaries public, or officers of the militia” indicates that 
the disqualification of the holder of “any lucrative office under 
the authority of this state” was intended to have broad scope. 
Clearly, the framers did not envision it as applying only to 
constitutional officers. 

In 1972, this disqualification was again expanded. The 
exceptions for justices of the peace, notaries public, and 
precinct, township, and militia officers were dropped and anew 
disqualification was added. The provision (renumbered as 
article ITI, § 9, in 1920) now reads: 

No person holding office under the authority of the 
United States, or any lucrative office under the authority 
of this state, shall be eligible to, or have a seat in the 
Legislature. No person elected or appointed to the 
Legislature shall receive any civil appointment to a state 
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office while holding membership in the Legislature or 
while the Legislature is in session, and all such 
appointments shall be void. 

This review of the evolution of article III, § 9, shows a 
continuing expansion in the disqualification placed upon 
legislators’ holding other government positions. 

With that in mind, we return to the language of article II. If 
the phrase “being one of” were to be construed as if it read, 
“acting in the capacity of,” the relevant passage would declare 
that “no person or collection of persons [acting in the capacity 
of] one of these departments, shall exercise any power properly 
belonging to either of the others.” Under such a construction, a 
violation of the personnel aspect of article I] would occur only 
if an individual simultaneously serving more than one branch 
discharged his or her multibranch duties at one and the same 
time. Such a reading would thus leave article III, § 9, dealing 
with the legislative branch, and article IV, § 2, dealing with the 
executive branch, as the only bans against multibranch office 
holding. The problem with such a construction is that there 
would then be no constitutional prohibition against a member 
of the judiciary’s serving as an elected executive officer, so long 
as that person did not discharge the duties arising from the two 
positions at the same time. This would be so because the article 
on the judiciary, article V, contains no provisions analogous to 
article III, § 9, and article IV, § 2. While article III, § 9, 
prohibits sitting judges from serving in the Legislature, article 
IV, § 2, only applies to appointive executive officers. Thus, 
there would be no constitutional prohibition against, for 
example, a single individual’s serving as both Chief Justice and 
Attorney General. Clearly, the framers did not contemplate 
such a bizarre result. 

Indeed, the development of the prohibitions now found in 
article III, § 9, and article IV, § 2, evidences an expanding 
constitutional predisposition against multibranch public 
service. The continual expansion of these restrictions via 
amendments to the Constitution demonstrates the intention of 
both the framers and the body politic that such restrictions be 
interpreted broadly. 

Thus, the relevant provision of article II cannot be construed 
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as meaning “no person or collection of persons [exercising any 
power of] one of these departments,” as respondent suggests, 
but, rather, must be read as construed in Saxby v. Sonnemann, 
318 Ill. 600, 149 N.E. 526 (1925): “no person or collection of 
persons being [a member of] one of these departments.” 

As a consequence, article II prohibits one who exercises the 
power of one branch—that is, an officer in the broader sense of 
the word—from being a member—that is, either an officer or 
employee—of another branch. Is respondent a member of one 
branch exercising the power of another? There are two 
formulations this question can take: (1) Is the respondent, as an 
assistant professor of a state college, a member of the executive 
branch, and does he exercise any powers of the Legislature? or 
(2) Is the respondent, as a state senator, a member of the 
legislative branch, and does he exercise any powers of the 
executive? If the answer to either of these formulations is yes, 
then respondent, by holding both positions, is in violation of 
article II. 


GOVERNMENTAL POWERS AND BRANCHES 

It is beyond debate that a senator is a member of the 
legislative branch of the state and exercises the powers of that 
branch. The issue thus becomes: Is an assistant professor at a 
state college a member of the executive branch? 

Respondent argues that state college assistant professors are 
not executive officers within the meaning of present Neb. 
Const. art. IV, § 1, since they are not named in the article nor 
are they “the heads of such other executive departments as set 
forth herein or as may be established by law.” In this he is quite 
correct. Assistant professors of state colleges are not 
constitutional executive officers. That does not, however, mean 
that they are not subject to the prohibition of article II. As 
noted earlier, article II is not limited in its application to 
officers, constitutional or otherwise, but extends to employees 
as well. If the state colleges are part of the executive branch, 
then article II prohibits respondent from maintaining his 
position at the college while he serves as a member of the 
Legislature. 

When the 1875 Constitution was adopted, the executive 
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branch was defined in then article V, § 1, in terms of named 
constitutional officers: “The executive department shall consist 
of a governor, lieutenant-governor, secretary of state, auditor 
of public accounts, treasurer, superintendent of public 
instruction, attorney-general, and commissioner of public 
lands and buildings... .’ (Emphasis supplied). 

If article II is read in light of this language, it would appear 
that in 1875 a “person or collection of persons being [the 
executive department]” would have meant those individuals 
named in then article V, § 1. Had the Constitution remained 
unchanged since 1875, our inquiry on this question might have 
ended here. Our task is complicated, however, by subsequent 
amendments to then article V, § 1. 

In 1920, article V, § 1, was amended and renumbered as 
article IV, § 1, and read, in relevant part: “The executive 
officers of the state shall be the Governor, Lieutenant 
Governor, Secretary of the State, Auditor of Public Accounts, 
Commissioner of Public Lands and Buildings, Treasurer, 
Attorney General, Superintendent of Public Instruction and 
the heads of such other executive departments as may be 
established by law.” (Emphasis supplied.) In this version, the 
executive branch is no longer defined; instead, it states who the 
executive officers shall be and provides that additional 
executive agencies may be created by the Legislature. These 
changes were made in order to permit the creation of new 
executive agencies if and when the need should arise, see 
Nebraska Constitutions of 1886, 1871 & 1875 and Proposed 
Amendments Submitted to the People September 21, 1920, at 
65, 67 (Nebraska Historical and Political Science Series Bull. 
13, 1920), and appear to have been adopted in response to 
opinions announced by this court to the effect that the 
Legislature was without authority to create new executive 
agencies. See, e.g., Jn re Railroad Commissioners, 15 Neb. 679, 
50 N.W. 276 (1884); State v. Porter, 69 Neb. 203, 95 N.W. 769 
(1903); Jams v. Mellor, 93 Neb. 438, 140 N. W. 784 (1913). From 
this, it must be inferred that the old Constitution’s definition of 
the executive branch was considered too restrictive and failed to 
meet the demands of a growing state. 

In 1936, the Commissioner of Public Lands and Buildings 
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was deleted from article IV, § 1, and the Superintendent of 
Public Instruction was deleted in 1952. Except for these 
changes, the relevant language has remained the same since 
1920. In Swanson v. State, 132 Neb. 82, 271 N.W. 264 (1937), 
we held that the 1936 amendment omitting the office of 
Commissioner of Public Lands and Buildings, while depriving 
the office of its status as a constitutional office, did not abolish 
the office. 

Since the composition of the executive branch is no longer 
expressly defined in the Constitution, we must look to case law 
for guidance in determining what it is. 

To review, article II divides the powers of government into 
three distinct branches, the legislative, executive, and judicial, 
and provides that “no person or collection of persons being one 
of these” branches “shall exercise any power properly 
belonging to either of the others, except as hereinafter expressly 
permitted or directed.” (Emphasis supplied). Nothing in the 
Constitution expressly, or even impliedly, directs that the 
prohibitions of article II not be applied to state senators. The 
inquiry thus turns to whether Neb. Const. art. VII, § 13, 
providing for the government of the state colleges, falls within 
the exception to article II. 

We have determined that Neb. Const. art. XV, § 9, 
authorizing the Industrial Commission with administrative, 
legislative, and judicial powers, was within this exception to 
article II. See School Dist. of Seward Education Assn. v. 
School Dist. of Seward, 188 Neb. 772, 199 N.W.2d 752 (1972). 
We have likewise held that Neb. Const. art. IV, § 20, creating 
the State Railway Commission (now the Public Service 
Commission), which has legislative, executive, and judicial 
powers, is an exception to article II. See, Swanson v. Sorensen, 
181 Neb. 312, 148 N.W.2d 197 (1967); In re Lincoln Traction 
Co., 103 Neb. 229, 171 N.W. 192 (1919). We have also found 
that the former State Department of Education could be given 
duties that were legislative in character because the 
constitutional provision authorizing it, Neb. Const. art. VII, 
§ 14 (since repealed), fit within the exception. See School Dist. 
No. 8 v. State Board of Education, 176 Neb. 722, 127 N.W.2d 
458 (1964). 
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School Dist. No. 8, supra, School Dist. of Seward Education 
Assn., supra, and In re Lincoln Traction Co., supra, dealt with 
the institutional aspect of the separation of powers doctrine. 
These cases involved challenges to the agencies’ exercise of 
legislative and judicial powers and not individuals holding 
positions in more than one governmental branch. While we 
have determined that the constitutional provisions authorizing 
these agencies expressly direct or permit them to exercise the 
powers of more than one branch, nothing in the opinions 
indicates that members of the agencies are excepted from the 
personnel aspect of article II. 

Like the two school district cases, Swanson v. Sorensen, 
Supra, did not address the dual position ban of article II. In that 
case, Swanson, the duly elected state Treasurer, brought a quo 
warranto action against Sorensen, the incumbent Treasurer, 
who had refused to relinquish his office on the ground that 
Swanson was ineligible for the office because he had been a 
member of the railway commission when he ran for office. 
Sorensen’s claim was based on the prior provision of article IV, 
§ 2, that “[nJone of the officers mentioned in this article shall 
be eligible to any other state office during the period for which 
they have been elected or appointed .. . .’” The Swanson court 
concluded that because the constitutional amendment creating 
the railway commission was not adopted as an amendment to 
article IV but was simply inserted into that article by the 
compilers at a later date, the commissioners were not among the 
officers mentioned in article IV, § 2. 

An exception to institutional application of the separation of 
powers doctrine does not imply an exception to the dual 
personnel ban. While it may be necessary for certain agencies to 
share attributes with the executive, legislative, and judicial 
branches in order for those agencies to carry out the function 
assigned to them in the Constitution, those needs do not require 
the agency to employ personnel who exercise power in another 
governmental branch. 

Thus, we need not determine whether the government of the 
state colleges is free of the institutional prohibition of article IJ; 
we need merely determine whether the state colleges are 
properly considered to be part of the executive branch. 
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Although we have neither been directed to nor found any case 
explicitly stating that the state colleges are part of the executive 
branch, there are but three branches, and the state colleges 
clearly are not part of the judicial or legislative branches. See, 
Swanson v. State, supra; State v. Furse, 89 Neb. 652, 656, 131 
N.W. 1030, 1031 (1911) (“the office of railway commissioner is, 
under the constitution, to be classed as an executive office. Of 
this we think there can be no doubt, as it can neither be said to 
be legislative, nor judicial, and the three classes are the only 
ones given by that instrument”’). 

The Board of Regents of the University of Nebraska 
performs a function for the university which is identical to that 
of the Board of Trustees of the Nebraska State Colleges. While 
the Board of Regents is an “independent body charged with the 
power and responsibility to manage and operate the 
University,” Board of Regents v. Exon, 199 Neb. 146, 148, 256 
N.W.2d 330, 332 (1977), it is, nevertheless, an administrative or 
executive agency ofthe state, see Board of Regents v. County of 
Lancaster, 154 Neb. 398, 48 N.W.2d 221 (1951). As the regents 
are part of the executive branch, so, too, are the trustees. 

Since the Board of Trustees, which governs the state colleges, 
is part of the executive branch, those who work for those 
colleges likewise are members of that branch. Respondent, as 
an assistant professor at the college, is thus a member of the 
executive branch within the meaning of article II. 


INTERRUPTIONS OF 
TEACHING RESPONSIBILITIES 

Lastly, we must consider whether respondent’s unpaid leaves 
of absence from the college during the Legislature’s regular 
sessions and his removal from the college payroll during most 
of the Unicameral’s special sessions have any legal significance. 

As atenured member of the college faculty, respondent likely 
possesses a legally protected expectation of continued 
employment. See Perry v. Sindermann, 408 U.S. 593, 92S. Ct. 
2694, 33 L. Ed. 2d 570 (1972). However, whether he does or 
does not possess such a legally protected right, the fact is that 
his position with the college has been renewed each and every 
year he has been a senator. While his leaves of absence and 
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removal from the college payroll have permitted him to 
interrupt his teaching responsibilities, they have obviously not 
severed his continuing relationship with the college. 

The actuality thus is that at all relevant times respondent has 
simultaneously been a state senator and an assistant professor 
at the college. Consequently, his leaves of absence from the 
college and his intermittent removals from its payroll are not 
material to the issues presented in this case. Respondent is 
therefore a member of one branch of government, the 
executive, exercising the powers of another, the legislative, and, 
as a consequence, is in violation of article II of the state 
Constitution. 

In so holding, we are not unmindful that a division of the 
Washington Court of Appeals, while recognizing that a 
violation of the canons of judicial conduct had occurred, 
recently determined that an attorney who heard a criminal case 
as a judge pro tempore while serving as a state senator had not 
violated the separation of powers doctrine. In so ruling, the 
court reasoned that the attorney had not exercised both offices 
simultaneously. State v. Osloond, 60 Wash. App. 584, 805 P.2d 
263 (1991). However, the Washington Constitution does not 
have an express separation of powers provision, and the 
Osloond court was thus able to base its decision on more 
general principles than those which we are constrained to 
follow. 

Nor are we unmindful of State ex rel. Stratton v. Roswell 
Schools, 111 N.M. 495, 806 P.2d 1085 (1991), a recent New 
Mexico appellate court decision which held that that state’s 
separation of powers provision did not prohibit public school 
administrators and teachers from serving in the state 
Legislature. As we have previously noted, New Mexico’s 
Constitution provides that “no person . . . charged with the 
exercise of powers properly belonging to one of these 
departments, shall exercise any powers properly belonging to 
either of the others... .” N.M. Const. art. III, § 1. In other 
words, it prohibits the officers (persons charged with the 
exercise of powers) of one branch from exercising the powers 
(or acting as an officer) of a coordinate branch. Thus, the 
personnel aspect of the New Mexico provision is limited to 
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prohibiting one from being an officer in different branches 
simultaneously. In contrast, article II of our Constitution 
prohibits members of one branch from exercising the powers of 
a coordinate branch and therefore prohibits any member of one 
of the three branches—whether it be an officer or 
employee—from being an officer in another branch. Because 
the New Mexico provision is narrower than that of article IT, the 
reasoning of Stratton is inappropriate under our Constitution. 

Numerous other jurisdictions have addressed similar 
questions under various provisions of their state constitutions. 
The results, as illustrated earlier, are in no way uniform, but the 
following decisions evince that Nebraska does not stand alone 
in maintaining the independence of each of the coordinate 
branches of government: Alaska has held that its Constitution 
prohibits a legislator from holding a position as a teacher or 
superintendent in a state-operated school district. See Begich v. 
Jefferson, 441 P2d 27 (Alaska 1968). The Arkansas 
Constitution prohibits a state legislator from being elected to 
and serving on the board of directors of a school district during 
his term in the Legislature. See Williams v. Douglas, 251 Ark. 
555, 473 S.W.2d 896 (1971). The Connecticut Constitution has 
been held to prohibit members of the general assembly from 
concurrent employment as faculty or professional staff at a 
state college. See Stolberg v. Caldwell, 175 Conn. 586, 402 A.2d 
763 (1978), appeal dismissed, Stolberg v. Davidson, 454 U.S. 
958, 102 S. Ct. 496, 70 L. Ed. 2d 374 (1981). After Oregon held 
that a state legislator was ineligible for employment as a public 
school teacher, see Monaghan v. School District No. 1, 211 Or. 
360, 315 P.2d 797 (1957), the Constitution was amended to 
permit legislators to teach; however, a judge was still prohibited 
from teaching at a state-funded college, see In the Matter of 
Sawyer, 286 Or. 369, 594 P.2d 805 (1979). 

Justice Sutherland, commenting on the importance of the 
maintenance of separate branches, stated: 

If it be important thus to separate the several 
departments of government and restrict them to the 
exercise of their appointed powers, it follows, as a logical 
corollary, equally important, that each department should 
be kept completely independent of the others— 


STATE EX REL. SPIRE v. CONWAY 789 
Cite as 238 Neb. 766 


independent not in the sense that they shall not cooperate 
to the common end of carrying into effect the purposes of 
the Constitution, but in the sense that the acts of each shall 
never be controlled by, or subjected, directly or indirectly, 
to, the coercive influence of either of the other 
departments. James Wilson, one of the framers of the 
Constitution and a justice of this court, in one of his law 
lectures said that the independence of each department 
required that its proceedings “should be free from the 
remotest influence, direct or indirect, of either of the other 
two powers.” Andrews, The Works of James Wilson 
(1896), Vol. 1, p. 367. 
O’Donoghue v. United States, 289 U.S. 516, 530, 53 S. Ct. 740, 
77 L. Ed. 1356 (1933). The dynamics of power are perhaps best 
illustrated in this case by the fact that the Board of Trustees’ 
policy manual on leaves of absence treats employees of the state 
colleges who hold political offices differently from those who 
do not. As noted earlier, employees who hold no political office 
ordinarily may take a leave of absence but once every 4 years; 
however, employees who hold a political office routinely may 
take leaves as often as they wish. Nor are political officeholders 
required to make the prearrangements required of those who 
hold no political office. 


CONCLUSION 

The provisions of article II compel us to enter judgment for 
the relator and to order that respondent be, and he hereby is, 
ousted, removed, and excluded from his office as assistant 
professor at the college. 

JUDGMENT FOR RELATOR. 

HastInas, C.J., dissenting. 

I respectfully dissent from the majority opinion because I 
believe that the court has gone beyond the issues as defined by 
the parties in this original action. 

The issue before the court was “[w]hether an individual who 
teaches at a state college and who also serves in the Nebraska 
Legislature exercises the powers of both the executive and the 
legislative branches of state government in contravention of 
Article II Section 1 of the Nebraska Constitution.” Brief for 
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relator at 1. Put another way, “[t]his is an original action in 
which the Attorney General seeks to determine whether the 
Respondent can constitutionally serve in the Nebraska 
Legislature and, at the same time, teach at Wayne State 
College.” Id. at 2. 

As I understand the claim, the relator seeks to have 
respondent removed from his position as a member of the 
faculty of a state college because “being one of these 
departments” (a member of the Legislature) he exercises the 
power “properly belonging to either of the others” (the 
executive department). See Neb. Const. art. II, § 1. Ido not 
believe respondent exercises the powers of the executive 
department as a member of the faculty of Wayne State College 
and certainly the relator does not ask that the respondent, 
“being one of these departments” (executive), be removed for 
exercising the power “properly belonging” to the legislative 
branch. 

The powers of the government of this state are divided 
into three distinct departments, the legislative, executive, 
and judicial, and no person or collection of persons being 
one of these departments, shall exercise any power 
properly belonging to either of the others, except as 
hereinafter expressly directed or permitted. 

Neb. Const. art. II, § 1. There is no question that the 
respondent, as a member of the Legislature, is a “person or 
collection of persons being one of these departments,” i.e., the 
legislative department. The crucial question is whether the 
respondent “being one of these departments . . . exercise[s] any 
power properly belonging to either of the others,” in this case, 
powers belonging to the executive department. 

The purpose of this constitutional provision is to establish 
“the permanent framework of our system of government and 
to assign to the three departments their respective powers and 
duties, and to establish certain fixed principles upon which our 
government is to be conducted.” State, ex rel. Randall, v. Hall, 
125 Neb. 236, 242, 249 N.W. 756, 759 (1933). By adhering to 
this structure of government the preservation of liberty is best 
served. See The Federalist No. 47 (J. Madison). 

However, “[a] rigid adherence to it [separation of powers] in 
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all cases would be subversive to the efficiency of the 
government and result in the destruction of the public 
liberties.” 1 J. Story, Commentaries on the Constitution of the 
United States § 529 at 371 (3d ed. 1858). Furthermore, a justice 
of the U.S. Supreme Court has stated that while the doctrine of 
separation of powers “diffuses the power [of each branch of 
government] to secure liberty, it also contemplates that practice 
will integrate the dispersed powers into a_ workable 
government.” Youngstown Co. v. Sawyer, 343 U.S. 579, 635, 
72S. Ct. 863, 96 L. Ed. 1153 (1952) (Jackson, J., concurring). 
A hermetic seal around each branch of government would 
preclude the establishment of an effective government. Buckley 
v. Valeo, 424 U.S. 1, 121, 96S. Ct. 612, 46 L. Ed. 2d 659 (1976). 

A senatorial position in the Nebraska Legislature is a 
part-time position. Therefore, it is not uncommon for senators 
to have additional sources of income and careers. An 
uncompromising interpretation of the separation of powers 
would inhibit the ability of a part-time legislature to attract 
qualified members. 

Moreover, “the concept of separation of powers is not one 
that is capable of precise legal definition yielding clear solutions 
to intragovernmental disputes.” Solberg v. Caldwell, 175 
Conn, 586, 596, 402 A.2d 763, 769 (1978). Consequently, the 
doctrine of separation of powers is not always clear in its 
application to the day-to-day functions of the government. 

It is clear, however, that the executive branch is generally 
described as the branch of government that executes the laws of 
the state. 

The members of the executive branch of government are 
divided into two categories: the executive officers and the 
employees. See, State, ex rel. O’Connor, v. Tusa, 130 Neb. 528, 
265 N.W. 524 (1936); Home Savings & Loan Ass’n v. Carrico, 
123 Neb. 25, 241 N.W. 763 (1932). According to the Nebraska 
Constitution, the executive officers of the state who are 
responsible for carrying out the laws of the state are the 
“Governor, Lieutenant Governor, Secretary of State, Auditor 
of Public Accounts, Treasurer, Attorney ‘General, and the 
heads of such other executive departments as set forth herein or 
as may be established by law.” Neb. Const. art. IV,'§ 1. See 
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Neb. Rev. Stat. § 49-1436 (Reissue 1988). An assistant 
professor is not named therein. 

Mere exclusion of a specific government position does not 
dictate the person’s status as an officer or employee. 

State v. Loechner, 65 Neb. 814, 91 N.W. 874 (1902), was one 
of the first cases to recognize the division of employment in the 
executive branch of government. Loechner divided the 
executive branch into two categories: the ministerial officers 
and the executive officers. A ministerial officer is an officer 
with 

no power to judge the matter to be done, and {whose 
office requires] him to obey some superior. An executive 
officer, in the proper sense of the term, is one whose duties 
are mainly to cause the laws to be executed; such as the 
president, the governor of a state, or the chief executive 
officer of a city. 
Loechner, supra at 818, 91 N.W. at 875. In Home Savings & 
Loan Ass’n vy. Carrico, supra at 30, 241 N.W. at 765, an 
employee was described as “one who is bound, in some degree, 
to the duty of service, and who is subject to the master’s 
command as to how to do the work.” An officer has “the right, 
duty and authority conferred by law, by which, for a given 
period, an individual is invested with some portion of the 
sovereign functions of government for the benefit of the 
public.” Id. 

The crucial factor in determining whether a position is an 
executive office is whether the duties of the office include 
exercising some degree of the sovereign power of the state. See, 
State, ex rel. O’Connor, v. Tusa, supra; Home Savings & Loan 
Ass’n v. Carrico, supra. A precise definition of “sovereign 
power” is elusive. However, it has been defined as follows: 

“If specific statutory and independent duties are imposed 
upon an appointee in relation to the exercise of the police 
powers of the state, if the appointee is invested with 
independent power in the disposition of public property or 
with power to incur financial obligations upon the part of 
the county or state, if he is empowered to act in those 
multitudinous cases involving business or political 
dealings between individuals and the public, wherein the 
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latter must necessarily act through an official agency, then 

such functions are a part of the sovereignty of the state.” 
State ex rel. Webb v. Pigg, 363 Mo. 133, 138, 249 S.W.2d 435, 
438 (1952). Often, the degree of independence of a 
governmental position has helped determine whether the 
position is an executive office exercising sovereign power. The 
greater the position’s independence, the more likely it is to be 
categorized as an executive office. See, State ex rel. Barney v. 
Hawkins et al., 79 Mont. 506, 257 P. 411 (1927); Aldine Ind. 
Sch. Dist. v. Standley, 154 Tex. 547, 280 S.W.2d 578 (1955). 
One in a position in the executive branch that does not exercise 
the sovereign powers of the state is normally referred to as an 
“employee.” 

Here, as a professor, Conway does not have independent 
control over the education policies of the state. It is true that 
Conway does have control over his students in a classroom 
setting; however, this control is limited. Conway structures the 
class syllabus, grades tests, and assigns homework. The 
independence Conway has in the classroom is illusory because 
at all times he is under the direct supervision of the department 
chairman. The chairman also decides what classes Conway will 
teach and evaluates his performance. 

Teachers have generally been categorized as employees. See, 
e.g., Jackson v. Roberts, 774 S.W.2d 860 (Mo. App. 1989); 
Ruiz v. State, 540 S.W.2d 809 (Tex. Civ. App. 1976); Duncan v. 
Koustenis, 260 Md. 98, 271 A.2d 547 (1970); Main v. 
Claremont Unified School Dist., 161 Cal. App. 2d 189, 326 
P.2d 573 (1958); State, ex rel. Scarl, v. Small, 103 Ohio App. 
214, 145 N.E.2d 200 (1956); Coble, Appellant, v. Metal Twp. 
Sch. Dist., 178 Pa. Super. 301, 116 A.2d 113 (1955); Seher v. 
Woodlawn School Dist., 79 N.D. 818, 59 N.W.2d 805 (1953); 
Leymel v. Johnson, 105 Cal. App. 694, 288 P. 858 (1930); State 
ex rel. Board of D. S. D. No. 306 v. Preston, 120 Wash. 569, 208 
P. 47 (1922). 

In Ruiz v. State, supra, the Texas Court of Civil Appeals 
stated that a public school teacher has “[n]o sovereign function 
of government . . . conferred upon him for the benefit of 
others, largely independent of the controls of others.” 540 
S.W.2d at 812. “No matter how highly we [the court] regard the 
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profession of teaching, we cannot conclude that this teacher is 
exercising some of the sovereign powers of the State... .” Jd. 
See, Main v. Claremont Unified School Dist., supra; Leymel v. 
Johnson, supra. 

At the college level of public education a professor is still 
considered an employee. See, Boyett v. Calvert, 467S.W.2d 205 
(Tex. Civ. App. 1971); Tilley v. Rogers, 405 S.W.2d 220 (Tex. 
Civ. App. 1966); Martin v. Smith, 239 Wis. 314, 1 N.W.2d 163 
(1941); Hartigan v. Board of Regents, 49 W. Va. 14, 38 S.E. 698 
(1901). 

In Hartigan v. Board of Regents, supra, a college professor 
contested his dismissal from a state university. Although this 
case was decided at the turn of the century, its rationale has not 
aged and it retains its vitality. The court expressed that it is the 
Board of Regents that is charged with carrying out the public 
function. In carrying out this public function it employs 
professors. The court further held that ‘‘a professor in the 
university wields no particle of sovereign governmental 
authority.” Hartigan, supra at 22,38S.E. at 701. 

A more recent Texas case held that a professor at a state 
university is an agent of the board of directors, the members of 
which are in turn the executive officers. Boyett v. Calvert, 
supra. 

Wisconsin has further strengthened the view that a college 
professor is not an executive officer. In Martin v. Smith, supra, 
the president of the University of Wisconsin, a public 
institution, was deemed an employee for the Board of Regents. 
The court declared that the president of the university is subject 
to the actions of the Board of Regents and is subordinate to it. 
Because of the president’s lack of independence, he did not 
exercise the sovereign power of the state. It is the Board of 
Regents that exercises the sovereign power of the state. Martin 
v. Smith, supra. 

It is clear from the relevant case law that the position of a 
public school teacher or that of a professor of a public college or 
university is that of an employee of the state and not an 
executive officer. However, some jurisdictions prohibit a 
professor of a state university from being a member of the 
legislature of the state. These cases involve statutory 
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prohibitions; thus they are distinguishable from the case at bar. 

In Stolberg v. Caldwell, 175 Conn. 586, 402 A.2d 763 (1978), 
the Connecticut Supreme Court held that a member of the 
faculty at a state college is a member of the executive branch of 
government and therefore could not retain his position as a 
tenured professor and still be a member of the state’s 
Legislature. In reaching this conclusion the court recognized 
that the separate branches of government do overlap and a clear 
distinction cannot always be made. However, unlike Nebraska, 
Connecticut had a statute that declared that the state board of 
higher education was within the executive branch of 
government. Furthermore, according to the Connecticut 
Constitution, the board of trustees is free to exercise 
independent judgment in carrying out the education policies of 
the state. Sto/berg, supra. 

Finally, the Connecticut Supreme Court also used a statutory 
dual-job ban as a basis for declaring a teacher an officer. The 
statute stated that “ ‘[nJo member of the general assembly shall 
... be... appointed . . . to any position in the judicial, 
legislative or executive department of the state government... 
- ” Stolberg, supra at 593, 402 A.2d at 768. The court 
pronounced that the position of a teacher is an “appointive 
position.” The court reached this conclusion by broadly 
defining the meanings of “appointment” and “position.” The 
court stated: 

The fact that the position to which the plaintiff was 
appointed was not, in the legal sense, an office but merely 
an employment does not render the dual-job ban 
inapplicable under the facts presented since an employee 
can be said to have been assigned or designated to doa 
certain job. ... Moreover, the term “position” . . . dealing 
with state employees, is defined as “a group of duties and 
responsibilities currently assigned or designated by 
competent authority to require the services of one 
employee.” Hence. . . a “position or office,” cannot be 
said to be limited to office-holding alone—it was clearly 
intended to encompass state employment generally. 
Stolberg, supra at 594, 402 A.2d at 768. 
In view of the fact that the board of trustees is able to appoint 
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teachers to their position, that position is an “appointive 
position,” and teachers are therefore executive officers. 
Stolberg, supra. 

In Galer v. Regents of Univ. System, 239 Ga. 268, 236S.E.2d 
617 (1977), the Supreme Court of Georgia held that a statute 
making it unlawful for members of the state’s Legislature to 
hold office or employment in the executive branch was 
constitutional. The constitutional provision for separation of 
powers justified the statute. The statute, Ga. Code Ann. § 2309 
(1972) states: “ ‘It shall be unlawful for (a) members of the 
General Assembly to accept or hold office or employment in the 
executive branch of the State Government, or any agency 
thereof... . ” (Emphasis supplied.) Ga/er, supra at 269, 236 
S.E.2d at 618. Thus, the court held that a college professor at a 
state university could not maintain his teaching position. 
Although the court made no formal ruling on whether a 
professor was an officer or an employee (the statute applied 
equally to an officer or an employee), the terminology used by 
the court when referring to the teaching position was that of 
“employee.” Galer, supra. 

Contrary to the weight of decisions before it and the cases 
since its publication, Eason v. Majors, 111 Neb. 288, 196 N.W. 
133 (1923), held that the head of the department of English at 
the state normal school at Peru was an executive officer of the 
state. In Eason, the State Board of Education dismissed the 
teacher without following the statutory guideline for dismissal. 
The president of the school board then appointed a new teacher 
to fill the vacancy. Eason brought a quo warranto action to 
determine whether the new teacher had the right to hold his 
position and whether Eason’s dismissal was proper. Eason 
defined the term “office” as “any position where authority is 
coupled with duty .. . for a public purpose.” Eason, supra at 
290, 196 N.W. at 133. This broad definition of a public or 
executive office allowed the court to rule that the head of a 
department was an executive officer and, therefore, a person’s 
right to exercise the powers of that office may be challenged by 
a quo warranto proceeding. 

The Eason court consisted of Chief Justice Morrissey, 
Judges Rose and Good, and District Judge Shepherd, the last of 
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whom authored the opinion. That court apparently ignored 
prior Nebraska case law holding that a public school teacher is 
not an Officer, nor is the position itself an office. See, State v. 
Smith, 49 Neb. 755, 69 N.W. 114 (1896). See, also, Bays v. The 
State, 6 Neb. 167 (1877). (State v. Loechner, 65 Neb. 814, 91 
N.W. 874 (1902), held that a member of a board of education 
was not an executive officer.) 

Furthermore, roughly 30 years after the decision in Eason, 
this court held once again that a public school teacher is not an 
executive officer of the state. In Greer v. Chelewski, 162 Neb. 
450, 455, 76 N. W.2d 438, 442 (1956), this court stated: 

As to teachers’ contracts, we have said: “The contract 
to teach in the common or free schools of the grade of the 
one in the district in which this controversy arose is one of 
employment, and the relative positions occupied. by the 
district represented by the board and the teacher are those 
of employer and employee. A teacher in the schools of the 
ordinary district is not a public officer, nor is his position 
an Office.” State ex rel. Lewellen v. Smith, 49 Neb. 755, 69 
N.W. 114. 

I find no distinction in principle between the present case and 
those just cited. Eason stands alone in its holding. 

Eason is also factually different from the case at bar. In 
Eason, the teacher was the head of his department. Here, 
Conway is not the head of the department. Conway serves 
under the direct control of the chairman of the business 
division. If one carries the layer of responsibility to its ultimate 
end, “{aJll teachers and other subordinates in each state college 
shall be under the direction of the president thereof, subject to 
the general regulations of the board.” Neb. Rev. Stat. § 85-306 
(Reissue 1987). Preceding that language in § 85-306 is the 
following: “The president of each school shall be the chief 
executive officer thereof and shall be responsible to the board 
for the control and management of the same.” Proceeding 
backward, so to speak, to Neb. Rev. Stat. § 85-301 (Reissue 
1987), one finds that 

{t]he general government [of the state colleges] shall be 
vested, under the direction of the Legislature, in a board 
of seven members, to be known as the Board of Trustees of 
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the Nebraska State Colleges, six of whom shall be 
appointed by the Governor, with the advice and consent of 
the Legislature... . 

In the final analysis, Conway lacks the independence that 
would accompany a higher position. This independence, or 
rather the lack thereof, factually distinguishes this case from 
Eason. 

Although this action does not deal with conflict of interest as 
such, i.e., the constitutional provision on its face does not 
prohibit one person from being a member of two branches of 
government, concern is raised whether Conway, as a State 
legislator, would have a personal interest when voting for 
school funding. The Nebraska Political Accountability and 
Disclosure Act, Neb. Rev. Stat. §§ 49-1401 to 49-14,140 
(Reissue 1988 & Cum. Supp. 1990), outlines the proper 
procedure to be followed if there is a conflict of interest. 
Section 49-1493(5) (Reissue 1988) states that members of the 
state Legislature must file a statement of financial interests. 
Thus, as a legislator, Conway is required to file a statement. 
However, if Conway were only a professor, he would not be 
obligated to file any statement of interests under this statute. 
The only persons required to file statements in the education 
field are individuals holding an office, such as the 
Commissioner of Education, members of the State Board of 
Education, or members of the Board of Regents of the 
University of Nebraska. § 49-1493(2). Interestingly enough, 
members of the Board of Trustees of the Nebraska State 
Colleges are not specifically named, and it is doubtful that they 
would be included in the “catchall” sections. 

When a conflict of interest arises or is about to arise, a 
legislator must submit a written statement describing the 
conflict and whether or not he will participate in the vote. 
§ 49-1499 (Reissue 1988). The statute does not require a senator 
to abstain from voting. Accordingly, Conway must file such a 
statement when school funding is being discussed or voted 
upon. 

The Legislature has taken steps to remedy any possible 
conflicts of interest. Whether the procedures are adequate is a 
question not before us at this time. 
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In order for a part-time Legislature to run efficiently, it may 
be necessary to allow some overlap between the different 
branches of government. Generally, people who are 
government employees may serve as members of the 
Legislature if their duties do not conflict. Here, Conway is in a 
unique position to serve in the Legislature, as well as to be an 
employee of the executive branch. In his capacity as a professor 
he is not in a position to make policy judgments, he does not 
exercise independent power over the curriculum, and he does 
not receive any compensation when he takes the required leave 
of absence when the Legislature is in session. By allowing this 
degree of overlap between the executive branch and the 
legislative branch, the central purpose behind the rationale of 
separation of powers will not be grossly undermined. 

I would deny and dismiss relator’s petition in quo warranto. 


SHANAHAN, J., dissenting. 

Chief Justice Hastings is correct in his analysis, which is 
based on sound legal principles, but common sense and logic 
prompt further comment. For that reason, I join in the Chief 
Justice’s dissent and conclusion that this court’s majority has 
misconstrued the limitation expressed in Neb. Const. art. II, 
§ 1: “[NJo person . . . being one of these departments 
(legislative, executive, or judicial] shall exercise any power 
properly belonging to either of the others.” To paraphrase the 
foregoing, Gerald A. Conway, as a member of the Nebraska 
Legislature, cannot exercise power which constitutionally 
belongs only to the executive branch. That premise serves as the 
foundation for answering the question in Conway’s case. As 
Chief Justice Hastings has emphasized, the constitutional 
provision under examination is not designed against a “conflict 
of interests” situation, which is covered in other areas of 
Nebraska law. Consequently, the constitutional provision’s 
clear language controls the disposition of Conway’s case. 

However, the majority sinks in a sea of sophistry with its 
“separation of powers” argument. For instance, all agree that 
Conway is subject to departmental supervision at Wayne State, 
including departmental specification of the hours taught, and 
further agree that Conway does not determine which courses 
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will be included in Wayne State’s curriculum and cannot 
personally, either directly or formally, discipline any of his 
students. The majority, however, derives great strength, if not 
total support, from the characterization of a “teacher” 
expressed in Eason v. Majors, 111 Neb. 288, 292, 196N.W. 133, 
134 (1923), namely, a teacher has “wide use of discretion . . . 
must prescribe courses [and] establish discipline.” Applying 
those criteria to Conway’s case, he is not a teacher within the 
characterization or definition found in Eason. Nevertheless, 
everyone knows that Conway is a teacher. As Chief Justice 
Hastings has carefully pointed out, Eason is an aberrancy, 
neither based on Nebraska precedent nor recognized as 
precedent, except by the majority of this court today, 
concerning a definition of “teacher,” and is unworthy of 
adherence. 

In Conway’s case, key questions are: What power is exercised 
by Gerald Conway as a teacher? Is that power constitutionally 
reserved to the executive branch only? More simply, is Conway 
doing something that only the executive branch can 
constitutionally perform? Therefore, pivotal in Conway’s case 
is whether sovereign power is exercised in common by Conway 
and the executive branch of government. Executive power, in a 
constitutional form of government such as Nebraska’s, is the 
capability to carry laws into effect as a matter of state policy. 
Conway teaches a business course in college. He is not officially 
promulgating state policy, that is, furthering a course of action 
selected by the executive branch of government in political 
matters. In contact with students, Conway, as a teacher, has the 
basic duty, and corresponding fundamental power, to convey 
truth to his students. Is providing truth an exercise of sovereign 
power constitutionally reserved to the executive branch? Why, 
even a legislature or a court traffics in truth on occasion. 

Nevertheless, the majority proposes: Conway exercises 
power; but a member of the executive branch of government 
exercises power; therefore, Conway is a member of the 
executive branch of government. Anyone who stops to examine 
the preceding pseudosyllogism will immediately realize that the 
term of comparison is “power,” a term which must have the 
same meaning for both Conway and the executive branch; 
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otherwise, under the laws of logic, there is no means of 
comparison through a middle term for a valid syllogism. Still, 
one cannot rationally reject the self-evident truth in the 
proposition that if logic is inapplicable in Conway’s case, the 
laws of logic are equally inapplicable; hence, according to the 
majority’s methodology, the following becomes irrefutable 
syllogistic truth: Horses pull wagons; but cows give milk; 
therefore, it will rain tomorrow. 

There need be no concern that this court’s Chief Justice will 
serve as Attorney General of Nebraska. Rather, the grave 
concern is that this court will presently serve as conventioneers 
to a past constitutional convention and insert into Neb. Const. 
art. II, § 1, an interpretation for language which needs no 
interpretation, constitutional language which, thanks to 
teachers of yesteryear, is a clearly expressed prohibition against 
one branch of government’s usurpation of a constitutionally 
separated sovereign power belonging only to another 
governmental branch, and is not a prohibition against one’s 
offer of teaching talents. 


STATE OF NEBRASKA, APPELLEE, V. MICHELLE P. JENSEN, 
APPELLANT. 
472 N.W.2d 423 
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1. Trial: Appeal and Error. A trial court’s determination of the credibility of a 
statement is a question of fact which will be upheld on appeal unless it is clearly 
erroneous. 

2. Criminal Law: Motions for New Trial: Appeal and Error. In a criminal case, a 
new trial motion is addressed to the discretion of the trial court, and unless an 
abuse of discretion is shown, the trial court’s determination will not be 
disturbed. 

3. Trial: Evidence: Appeal and Error. When a court overrules a motion in limine to 
exclude evidence, the movant must object when the particular evidence, 
previously sought to be excluded by the motion, is offered during trial and 
cannot predicate error on the admission of evidence to which no objection was 
made when the evidence was adduced. 
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. A party is barred from asserting a different ground for 
his or her objection to the admission of evidence on appeal than was offered 
before the trier of fact. 

Trial: Evidence: Motions to Suppress: Waiver: Appeal and Error. A failure to 
object to evidence at trial, even though the evidence was the subject of a previous 
motion to suppress, waives the objection, and a party will not be heard to 
complain of the alleged error on appeal. 

Convictions: Appeal and Error. In determining the sufficiency of the evidence to 
support a finding of guilt in a criminal case, the Supreme Court does not resolve 
conflicts in the evidence, pass on the credibility of witnesses, determine the 
plausibility of explanations, or weigh the evidence. Those matters are for the 
finder of fact, whose findings must be sustained if, taking the view most 
favorable to the State, there is sufficient evidence to support them. 

Verdicts: Appeal and Error. On a claim of insufficiency of evidence, the 
Supreme Court will not set aside a guilty verdict in a criminal case where such 
verdict is supported by relevant evidence. Only where evidence lacks sufficient 
probative force as a matter of law may the Supreme Court set aside a guilty 
verdict as unsupported by evidence beyond a reasonable doubt. 

Convictions: Circumstantial Evidence: Proof. A defendant may be convicted by 
circumstantial evidence which establishes the defendant’s guilt beyond a 
reasonable doubt. The State is required to establish the defendant’s guilt for the 
crime charged, but is not required to disprove every hypothesis consistent with 
the defendant’s presumed innocence. 

Criminal Law: Intent: Circumstantial Evidence. When an element of a crime 
involves existence of a defendant’s mental process or other state of mind of an 
accused, such elements involve a question of fact and may be proved by 
circumstantial evidence. 

Controlled Substances: Intent. A defendant possesses a controlled substance 
when the defendant knows of the nature or character of the substance and its 
presence and has dominion or control over the substance. 

Controlled Substances: Evidence: Proof. A defendant’s control or dominion 
over premises where a controlled substance is located may establish the 
defendant’s constructive possession of the controlled substance. 


Appeal from the District Court for Douglas County: JERRY 


M. GiTNIck, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public Defender, and 


Cheryl M. Kessell for appellant. 


Robert M. Spire, Attorney General, and James A. Elworth 


for appellee. 
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FAHRNBRUCH, J. 

Michelle P. Jensen appeals her district court for Douglas 
County convictions of (1) possession with intent to 
manufacture, distribute, deliver, or dispense cocaine and (2) 
possession of methamphetamine. 

On the first count, the defendant was sentenced to not less 
than 5 nor more than 8 years in prison, and on the second count 
to not less than 20 months nor more than 5 years, the sentences 
torunconcurrently. We affirm. 

Jensen’s four assignments of error allege that the trial court 
erred in (1) failing to grant her motion for a new trial, (2) 
allowing a witness to testify as to the contents of letters without 
requiring production of the letters, (3) admitting her statements 
made while in custody, and (4) finding the evidence sufficient to 
support her convictions. 

Sometime prior to August 4, 1989, the defendant became the 
focus of a law enforcement narcotics investigation. A search 
warrant for the home of Kevin Hansen was obtained. At trial, 
there was testimony that although Hansen was listed on the 
search warrant, the warrant was directed toward Jensen’s 
activities. It was explained by a police officer. that Hansen’s 
name was on the warrant because it was standard practice to list 
all names of persons residing in the premises to be searched, 
regardless of whether that person was a suspect in an 
investigation. 

At approximately 10:45 p.m. on August 4, 1989, law 
enforcement officers executed a search warrant at Hansen’s 
residence at 8019 Northridge Drive. The search was conducted 
by five members of a multijurisdictional narcotics task force in 
conjunction with four or five Omaha Police Division officers. 
The officers entered through a front door and secured four 
persons, including Jensen. Hansen was not present during the 
search, and he has never been charged as a result of the search 
of his residence. The four individuals were held in the living 
room while the house was searched. 

Tilford N. Tucker, a sergeant with the Sarpy County Sheriff’s 
Department who coordinated the task force, testified that even 
before the search warrant was executed, he knew that Jensen 
controlled the northwest bedroom in the residence. In the 
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northwest bedroom, officers found women’s clothing and 
jewelry; more than a dozen pieces of correspondence addressed 
to Jensen at a different location; a .32-caliber handgun; a 
triple-beam scale; a knife, razor blade, and plate, all with a 
white powdery residue on them; and a purse containing drug 
paraphernalia. A cigarette case containing suspected cocaine 
was discovered underneath a mattress in that bedroom. Also 
found in the northwest bedroom were baggies with a white 
powdery residue in them; a number of bottles containing 
cutting agents, which can be used to dilute the drug; pipes; 
spoons; Q-Tips; syringes; an assortment of plastic bags, 
baggies, and a snuffbox, all of which are commonly used to 
transport drugs; a small mirror capable of use for nasal 
ingestion of cocaine and other drugs; rubber tubing which can 
be employed for intravenous drug use; empty snow seals, which 
are folded pieces of paper utilized for distributing smaller 
amounts of narcotics; various items of drug paraphernalia; and 
a book entitled “The Construction and Operation of 
Clandestine Drug Laboratories.” A glass crack cocaine pipe 
was seized from a dresser in the northwest bedroom. A test tube 
and beaker, which are commonly used to manufacture crack 
cocaine, were also seized from the northwest bedroom. 

Later analysis performed by a chemist determined that the 
cigarette case contained approximately one-half ounce of 100 
percent pure cocaine. A number of snow seals taken from the 
northwest bedroom contained over 22 grams of cocaine, 
ranging in purity from 40 to 100 percent. The cocaine which was 
not 100 percent pure had been cut with table sugar or a 
substance known as “Vitablend.” Bottles recovered from the 
bedroom were found through chemical analysis to contain 
Vitablend. Residue taken from snow seals, a crack pipe, a 
syringe, glass pipes, baggies, a knife, a razor blade, a plate, and 
the triple-beam scale all tested positive for cocaine or crack 
cocaine. In addition, a vial and plastic bags seized from the 
northwest bedroom contained over 1!/2 grams of 
methamphetamine, as shown by later chemical analysis. 

Officer Mark Sundermeier of the Omaha Police Division, an 
expert in the area of narcotics sales and paraphernalia in 
Douglas County, assisted in the execution of the search warrant 
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at 8019 Northridge Drive. With respect to the items seized from 
the northwest bedroom, Sundermeier testified that the number 
of packaging materials, the presence of the cutting agents, the 
triple-beam scale, and the large amount of cocaine were 
consistent with the sale of controlled substances. 

Jensen consented to a search of her purse, wherein officers 
found $3,332 in six envelopes, with one envelope bearing the 
term “crank.” Methamphetamine in slang language is called 
crank. The envelope with the word “crank” written on it 
contained $560. Approximately 10 percent of the money from 
each envelope was subjected to a gas chromatograph mass 
spectrograph test. Over objection, a chemist testified that each 
of the bills which was tested was positive for cocaine. A small 
amount of marijuana was discovered in Jensen’s purse. 

In addition to the northwest bedroom, there were two other 
bedrooms, designated as the southwest and southeast 
bedrooms. No male clothing was found in the northwest 
bedroom, but male clothing was discovered in the southeast 
bedroom. The southeast bedroom contained no female 
clothing. The remaining, or southwest, bedroom was used for 
storage. a” 

In addition to the items found in the northwest bedroom, the 
search of the premises yielded a large bag of marijuana stems 
and seeds discovered in the southwest bedroom, a tablespoon 
with a white residue in the southeast bedroom, and various 
items of drug paraphernalia in the kitchen and southeast 
bedroom. 

On August 23, 1989, an information was filed in the district 
court for Douglas County, charging Jensen in substance with 
unlawful possession with intent to distribute cocaine. Jensen 
was later charged by amended information in the district court 
with knowingly or intentionally possessing with intent to 
manufacture, distribute, deliver, or dispense a controlled 
substance, to wit: cocaine, and with knowingly or intentionally 
possessing a controlled substance other than marijuana, to wit: 
methamphetamine. 

After a 4-day trial which began on January 19, 1990, a jury 
found Jensen guilty of both counts alleged in the amended 
information. 
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I. MOTION FOR NEW TRIAL 

The jury was impaneled on January 19, 1990. A weekend 
recess followed. On Monday morning, January 22, Jensen’s 
counsel verbally made a motion in limine to exclude any 
evidence that traces of cocaine were found on the money taken 
from the defendant’s purse. Defense counsel advised the court 
that the county attorney had informed him that when the 
information was initially filed, the money and envelopes would 
be tested for traces of a controlled substance, that he later 
understood that a stipulation would be made that there was no 
controlled substance on the money and envelopes, and that a 
call was received on the previous Friday that evidence was going 
to be introduced showing that cocaine was discovered on the 
currency. At the time the motion was heard, Jensen’s attorney 
had not seen the report concerning the determination that 
traces of cocaine were found on the money in Jensen’s purse. 

A deputy Douglas County Attorney, Marie Leslie, testified 
under oath that when a suppression hearing was first scheduled, 
she offered to stipulate that no controlled substance was on the 
money, but that Jensen’s attorney insisted on testing the money. 
At that time, she advised defense counsel that she would have 
the money tested. The record is silent as to the date of the first 
scheduled suppression hearing. The deputy county attorney 
further testified that 4 to 5 weeks prior to trial, defense counsel 
asked her if she would make the money available to him for 
testing and that she told him that the money would be available 
at the property department of the Sarpy County sheriff’s 
office. Members of that office participated in the search and 
seizure of items at 8019 Northridge Drive. Leslie testified that 
defense counsel advised her that he would have his expert test 
the money at the Sarpy County sheriff’s office. Jensen’s 
attorney never requested the money for testing. Leslie testified 
that because she assumed defense counsel would have the 
money tested, she placed a request on December 28 to have the 
money tested. The actual test was performed on January 18. 
Leslie knew on January 18 that the test results were positive, 
although she did not receive the written report of the test until 
January 19. As soon as Leslie learned of the results of the test 
on January 18, she personally informed defense counsel that a 
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controlled substance was found on the money. Another deputy 
Douglas County Attorney stated that he read the test results 
over the telephone to defense counsel’s secretary on Friday, 
January 19. 

The court overruled Jensen’s motion in limine and granted 
the defendant leave to have the currency tested. Jensen’s 
attorney did not request a continuance. Defense counsel was 
provided a recess so that he could telephone an expert in order 
to have the money tested. As stated, the State at trial 
introduced, over objection, expert testimony that cocaine was 
found on the money recovered from Jensen’s purse. 

On February 8, 1990, Jensen moved for a new trial. In part, 
in support of the new trial motion was an affidavit wherein an 
expert witness stated that his office was contacted on January 
22, that he needed 10 days to conduct the testing of the money, 
that one could arbitrarily take currency from the general 
population and find cocaine residue on the bills, and that law 
enforcement officers may have contaminated the money 
through their handling of it. The court overruled the 
defendant’s motion for a new trial. 

A new trial, after a verdict of conviction, may be 
granted, on the application of the defendant, for any of 
the following reasons affecting materially his substantial 
rights . . . (3) accident or surprise which ordinary prudence 
could not have guarded against . . . (5) newly discovered 
evidence material for the defendant which he could not 
with reasonable diligence have discovered and produced 
at thetrial.... 

Neb. Rev. Stat. § 29-2101 (Reissue 1989). On the basis of 
subdivisions (3) and (5) of § 29-2101, Jensen contends that 
because a representation was made that the money was not 
going to be tested for cocaine residue and because she was not 
apprised of the analysis performed on the money until the day 
before the jury was selected, she was unprepared to rebut that 
evidence. Therefore, she maintains that the trial court should 
have granted her motion for a new trial. 

During the hearing on the motion in limine, the State and 
Jensen presented two entirely different scenarios regarding the 
testing of the money. Jensen’s attorney, without being placed 
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under oath, claimed that there was a stipulation to be made that 
the money did not contain traces of a controlled substance and 
that it came as a complete surprise to him when he was 
informed at the eleventh hour that the results of the test on the 
money would be offered in evidence by the State. In contrast, a 
deputy county attorney testified under oath that defense 
counsel refused the stipulation and insisted on testing the 
money; that at that time, she advised defense counsel that she 
would have the money tested; that 4 to 5 weeks prior to trial, she 
told Jensen’s attorney that the money would be available for 
testing at the property department of the Sarpy County sheriff’s 
office; and that defense counsel advised her that he would have 
his expert test the money onsite at the Sarpy County sheriff’s 
office. 

This issue presented a question of fact for the trial court to 
determine, and it obviously found in favor of the State on that 
matter. We cannot say that the trial court was clearly in error in 
finding the State’s sworn testimony more credible than defense 
counsel’s unsworn statements. A trial court’s determination of 
the credibility of a statement is a question of fact which will be 
upheld on appeal unless it is clearly erroneous. State v. Dixon, 
237 Neb. 630, 467 N.W.2d 397 (1991). Based upon the trial 
court’s factual determination that defense counsel refused to 
enter into a stipulation, was advised by the county attorney that 
the money would be tested, and was provided the opportunity 
several weeks before commencement of the trial to test the 
money, the test results could not have surprised Jensen. 
Likewise, the affidavit from Jensen’s expert offered with her 
motion for new trial could not have constituted newly 
discovered evidence which could not have been produced at 
trial with reasonable diligence, given the defendant’s ample 
opportunity before trial to have an expert examine the currency. 
The trial court did not abuse its discretion in overruling Jensen’s 
motion for a new trial. See State v. Fellman, 236 Neb. 850, 464 
N.W.2d 181 (1991) (in a criminal case, a new trial motion is 
addressed to the discretion of the trial court, and unless an 
abuse of discretion is shown, the trial court’s determination will 
not be disturbed). 
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II. BEST EVIDENCE RULE 

Citing the hearsay and the best evidence rules, Jensen made a 
motion in limine to prevent law enforcement officers from 
referring to correspondence, including old bills, which was 
found in a box in the northwest bedroom. The motion in limine 
was overruled. Sarpy County Deputy Sheriff Gary Lyle 
testified at trial that the “letters” numbered “[mJjore than a 
dozen” and were addressed to the defendant. The address on 
the correspondence was different from that of the premises 
being searched. None of the correspondence was seized by law 
enforcement officers, and, consequently, it was never offered in 
evidence. At trial, Jensen, claiming the State had not 
established foundation for Lyle to testify about what he 
observed in the bedroom, objected to any testimony concerning 
the addresses. The defendant further objected on hearsay 
grounds. Both objections were overruled. 

In this assignment of error, Jensen asserts that because the 
correspondence was not in evidence, Lyle should not have been 
allowed to testify to the address on the correspondence. The 
defendant maintains that Lyle’s testimony in regard to the 
address on the correspondence was prejudicial. Her argument 
is based upon this state’s codification of the best evidence rule, 
to wit: “To prove the content of a writing, recording, or 
photograph, the original writing, recording, or photograph is 
required ....” Neb. Rev. Stat. § 27-1002 (Reissue 1989). 

Jensen overlooks the fact that she failed to object to the 
evidence at trial on the grounds asserted on appeal. 

When a court overrules a motion in limine to exclude 
evidence, the movant must object when the particular 
evidence, previously sought to be excluded by the motion, 
is offered during trial and cannot predicate error on the 
admission of evidence to which no objection was made 
when the evidence was adduced. [Citation omitted.] 

State v. Cox, 231 Neb. 495, 506, 437 N.W.2d 134, 142 (1989). A 
party is barred from asserting a different ground for his or her 
objection to the admission of evidence on appeal than was 
offered before the trier of fact. Rocek v. Department of Public 
Institutions, 225 Neb, 247, 404 N.W.2d 414 (1987). See, also, 
State v. Richard, 228 Neb. 872, 424 N.W.2d 859 (1988) 
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(relevancy objections made at trial are not adequate to raise a 
question on appeal of improper impeachment); Neb. Rev. Stat. 
§ 27-103 (Reissue 1989) (specific ground for objection must be 
made unless it is apparent from the record). Due to Jensen’s 
failure to assert a best evidence ground for her objection at 
trial, this court does not reach this assignment of error. 


III. CUSTODIAL INTERROGATION 

The district court overruled Jensen’s motion to suppress any 
statements made by her after she was placed in the custody of 
law enforcement officers. Jensen contends that because she was 
not advised of her rights as guaranteed by Miranda v. Arizona, 
384 U.S. 436, 86S. Ct. 1602, 16 L. Ed. 2d 694 (1966), the trial 
court prejudicially erred in failing to suppress her statements 
made to a police officer. 

The relevant portions of the record reflect the following: 
After law enforcement officers entered the premises in 
question, Jensen and the other three individuals were placed 
prone on the floor in handcuffs. Officer Patricia Gentleman of 
the Omaha Police Division participated in the search of the 
house. She testified that she escorted Jensen into a bathroom, 
removed the handcuffs, and asked if she could search Jensen’s 
person and purse. 

Both at the suppression hearing and at trial, Gentleman 
testified that after Jensen had been taken to the bathroom, 
Jensen asked if she could have a cigarette to smoke, that 
Gentleman asked where the cigarettes were, and that Jensen 
responded that the cigarettes were in her bedroom ona stereo or 
entertainment center. The cigarettes were retrieved from the 
entertainment center in the northwest bedroom. No objection 
on the ground of Miranda was made at trial to Gentleman’s 
testimony concerning the conversation about Jensen’s 
cigarettes. 

Gentleman further testified at the suppression hearing and at 
trial that she asked Jensen if she resided at the house. Jensen 
responded that she had been staying at the house in question for 
a couple of weeks and that she was storing a lot of effects in the 
home. At both the suppression hearing and trial, the officer 
characterized her questioning as “basic fact finding.” Jensen 
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objected at trial to Gentleman’s testimony for the “same 
objection.” Immediately prior to that objection, the defendant 
had objected to a prior question on the basis that the question 
was leading and suggestive. As the county attorney merely 
asked Gentleman if she had had any further conversation with 
Jensen, the objection was properly overruled. Gentleman 
testified at the suppression hearing and at trial that she did not 
advise Jensen of her Miranda rights. 

A failure to object to evidence at trial, even though the 
evidence was the subject of a previous motion to suppress, 
waives the objection, and a party will not be heard to complain 
of the alleged error on appeal. State v. Cogswell, 237 Neb. 769, 
467 N.W.2d 680 (1991). As we stated in part II of this opinion, a 
party is barred from asserting a different ground for his or her 
objection to the admission of evidence on appeal than was 
offered before the trier of fact. Here, Jensen failed to object on 
Miranda grounds at trial with respect to either set of statements 
made to Gentleman. Thus, we do not reach Jensen’s 
contentions respecting Miranda. 


IV. SUFFICIENCY OF THE EVIDENCE 

The Nebraska Criminal Code prohibits the knowing or 
intentional possession with the intent to manufacture, 
distribute, deliver, or dispense a controlled substance and the 
knowing or intentional possession of a controlled substance. 
See Neb. Rev. Stat. § 28-416(1)(a) and (3) (Cum. Supp. 1988). 
As stated, Jensen was convicted of possession with intent to 
manufacture, distribute, deliver, or dispense cocaine and 
possession of methamphetamine. In her final assignment of 
error, Jensen contends that the evidence was insufficient to 
support her convictions. 

In determining the sufficiency of the evidence to support a 
finding of guilt in a criminal case, the Supreme Court does not 
resolve conflicts in the evidence, pass on the credibility of 
witnesses, determine the plausibility of explanations, or weigh 
the evidence. State v. Lohman, 237 Neb. 503, 466 N.W.2d 534 
(1991). Those matters are for the finder of fact, whose findings 
must be sustained if, taking the view most favorable to the 
State, there is sufficient evidence to support them. Id. 
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“« “On a claim of insufficiency of evidence, the Supreme 
Court will not set aside a guilty verdict in a criminal case 
where such verdict is supported by relevant evidence. Only 
where evidence lacks sufficient probative force as a matter 
of law may the Supreme Court set aside a guilty verdict as 
unsupported by evidence beyond a reasonable doubt.” ’ 
[Citation omitted.]}” 
Cogswell, supra at 771, 467 N.W.2d at 681-82. 

“<A defendant may be convicted by circumstantial 
evidence which establishes the defendant’s guilt beyond a 
reasonable doubt. The State is required to establish the 
defendant’s guilt for the crime charged, but is not required to 
disprove every hypothesis consistent with the defendant’s 
presumed innocence.” ’ [Citations omitted.]” State v. 
Lonnecker, 237 Neb. 207, 213, 465 N.W.2d 737, 742 (1991). 
“ “When an element of a crime involves existence of a 
defendant’s mental process or other state of mind of an 
accused, such elements involve a question of fact and may be 
proved by circumstantial evidence.’ [Citations omitted.]” Id. 

A defendant possesses a controlled substance when the 
defendant knows of the nature or character of the 
substance and its presence and has dominion or control 
over the substance. [Citations omitted.] 

A defendant’s control or dominion over premises where 
a controlled substance is located may establish the 
defendant’s constructive possession of the controlled 
substance. [Citations omitted.] 

Id. 

Further insight can be gained by examining two situations in 
which the foregoing rules have been involved. In State v. Britt, 
200 Neb. 601, 264 N.W.2d 670 (1978), questioned on other 
grounds, State v. Harney, 237 Neb. 512, 466 N.W.2d 540 
(1991), this court held that the evidence was sufficient to permit 
a jury to conclude beyond a reasonable doubt that a defendant 
was in actual or constructive possession of cocaine which was 
discovered in his girl friend’s house even though he spent two or 
three nights a week at that residence. On the other hand, mere 
presence at a place where a controlled substance is found is not 
sufficient. State v. Klutts, 204 Neb. 616, 284 N.W.2d 415 
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(1979). 

As the facts hereinafter show, there is no doubt that there 
was evidence from which the jury could find beyond a 
reasonable doubt that methamphetamine was knowingly or 
intentionally possessed by Jensen and that cocaine was 
knowingly or intentionally possessed by Jensen with intent to 
manufacture, distribute, deliver, or dispense. The only 
substantive issue in this regard is whether the evidence was 
sufficient to demonstrate beyond a reasonable doubt Jensen’s 
connection to the premises where the narcotics were found. As 
recalled, a defendant’s control or dominion over premises 
where a controlled substance is located may establish the 
defendant’s constructive possession of the controlled 
substance. } 

Sergeant Tucker testified that he was aware prior to the 
execution of the warrant that the northwest bedroom was the 
defendant’s. Jensen informed Gentleman that the cigarettes 
were in her bedroom on a stereo or entertainment center. The 
cigarettes were found on the entertainment center in the 
northwest bedroom, which is where the cocaine and 
methamphetamine and evidence of cocaine distribution were 
found. The defendant further informed Gentleman that she 
had been living in Hansen’s residence for a couple of weeks. 
Female clothing was found only in the northwest bedroom, and 
male clothing was discovered solely in the southeast bedroom. 
Correspondence bearing Jensen’s name was found in the 
northwest bedroom. The failure to make a proper objection to 
the admission of Lyle’s testimony regarding the address of the 
correspondence found in the northwest bedroom may have 
been a matter of trial strategy. Jensen states in her brief that 
“[t}he box of letters is consistent with the Defendant’s theory of 
the case that she stored some things at Kevin Hansen’s house but 
did not live there.” Brief for appellant at 16. However, the jury 
could have found that the correspondence was further evidence 
of a nexus between Jensen and the premises where the drugs 
were found. While the search of the premises was underway, 
Jensen received a telephone call at that residence. The 
defendant was carrying a large amount of cash in six envelopes, 
with one envelope bearing the term “crank” onit. 
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When the evidence is viewed in the light most favorable to the 
State, from the circumstantial evidence outlined above, the jury 
could find beyond a reasonable doubt that Jensen was residing 
at the premises and that she, therefore, knowingly or 
intentionally possessed with intent to manufacture, distribute, 
deliver, or dispense cocaine and knowingly or intentionally 
possessed methamphetamine. 

At trial, Jensen claimed that she lived elsewhere, that 
Hansen’s girl friend resided in his home, that Jensen was about 
to use Hansen’s shower when the police appeared, that she 
merely stored items at Hansen’s residence, that the money 
found in her purse was obtained through legal means, that the 
money found in the envelope with the word “crank” written on 
it was obtained by selling automotive parts, and that she kept 
the currency on her person because of her fear of having money 
in a bank attached by creditors. We reiterate that this court does 
not resolve conflicts in the evidence, pass on the credibility of 
witnesses, determine the plausibility of explanations, or weigh 
the evidence. Those questions of fact were for Jensen’s jury to 
resolve, which it did in favor of the State. 

The district court’s judgment and sentences are affirmed. 

AFFIRMED. 


LOGAN RANCH, KARG PARTNERSHIP, A PARTNERSHIP, APPELLANT 
AND CROSS-APPELLEE, V. FARM CREDIT BANK OF OMAHA, 
APPELLEE ANDCROSS-APPELLANT. 

472 N.W.2d 704 


Filed August 2, 1991. No. 89-338. 


I. Summary Judgment. Summary judgment is properly granted only when the 
pleadings, depositions, admissions, stipulations, and affidavits in the record 
disclose that there is no genuine issue concerning any material fact or as to the 
ultimate inferences deducible from such facts and that the moving party is 
entitled to judgment as a matter of law. 

2. Summary Judgment: Proof. After the movant has shown facts entitling the 
movant to summary judgment as a matter of law, the opposing party has the 
burden of presenting evidence to show an issue of material fact which prevents a 
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judgment as a matter of law. 

3. Summary Judgment: Appeal and Error. In an appellate review of a summary 
judgment, the court reviews the evidence in a light most favorable to the party 
against whom the judgment is granted and gives such party the benefit of all 
reasonable inferences deducible from the evidence. 

4. Contracts: Intent. A definite proposal and an unconditional and absolute 
acceptance thereof are necessary to establish an express contract. Furthermore, 
it is essential that the minds of the parties meet at every point and that nothing be 
left open for future arrangement for a binding contract to exist. 

5. Contracts: Offers to Buy or Sell. An acceptance of an offer must be an 
unconditional acceptance of the offer as made, otherwise there is no contract 


formed. 

6. . Where an acceptance differs from an offer and is coupled with 
any condition that varies or adds to the offer, it is not an acceptance; rather, it isa 
counteroffer. 

Ts . Where one to whom an offer has been made makes a 
counteroffer of different terms and conditions, the counteroffer is in reality a 
rejection of the original offer. 

8. : . A purchase agreement with a condition connected to the 
acceptance is not enforceable. 

9. . A fundamental concept in the law of contracts is that there must 


be both an offer and an acceptance to create a binding contract. 

10. Agriculture: Federal Acts: Actions. The Agricultural Credit Act of 1987 
contains no implied private right of action to enforce its provisions. 

11. Judgments: Appeal and Error. If a trial court arrives at a correct result even 
though it uses a reason different from that expressed by the Supreme Court, its 
judgment will stil! be upheld. 


Appeal from the District Court for Logan County: DONALD 
E. Row.anps II, Judge. Affirmed. 


Richard E. Gee for appellant. 


Tim W. Thompson, of Kelley, Scritsmier, Moore & Byrne, 
PC., for appellee. 


HAsTtIncs, C.J., BOSLAUGH, WHITE, CAPORALE, GRANT, and 
FAHRNBRUCH, JJ. 


Hastincs,C.J. 

Logan Ranch, Karg Partnership, a partnership (Logan), 
appeals the granting of summary judgment to the Farm Credit 
Bank of Omaha (FCB). In its first cause of action, Logan 
brought suit for specific performance of a purchase agreement. 
Pursuant to 12 U.S.C. § 2219a (1988) of the Agricultural Credit 
Act of 1987 (Act), FCB sent Logan notice of its right of first 
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refusal along with a purchase agreement containing the terms 
which FCB would accept. Logan altered the purchase 
agreement and delivered it to FCB. Logan’s offer was rejected. 
FCB attempted to sell the property, but this lawsuit intervened. 
FCB then leased the property to the prospective purchasers. In 
its second cause of action, Logan alleged it had a right of first 
refusal to lease under the Act. The district court granted FCB’s 
motion for summary judgment. 

Summary judgment is properly granted only when the 
pleadings, depositions, admissions, stipulations, and affidavits 
in the record disclose that there is no genuine issue concerning 
any material fact or as to the ultimate inferences deducible from 
such facts and that the moving party is entitled to judgment asa 
matter of law. Eastroads, Inc. v. City of Omaha, 237 Neb. 837, 
467 N.W.2d 888 (1991); Tuttle & Assoc. v. Gendler, 237 Neb. 
825, 467 N.W.2d 881 (1991). After the movant has shown facts 
entitling the movant to summary judgment as a matter of law, 
the opposing party has the burden of presenting evidence to 
show an issue of material fact which prevents a judgment as a 
matter of law. Eastroads, Inc. v. City of Omaha, supra; Tuttle 
& Assoc. v. Gendler, supra. In an appellate review of a 
summary judgment, the court reviews the evidence in a light 
most favorable to the party against whom the judgment is 
granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence. First Nat. Bank v. 
Chadron Energy Corp. , 236 Neb. 199, 459 N. W.2d 736 (1990). 

The section of the Act concerning the right of first refusal 
states in pertinent part: 

(a) General rule 

Agricultural real estate that is acquired by an institution 
of the System as a result of a loan foreclosure or a 
voluntary conveyance by a borrower (hereinafter in this 
section referred to as the “previous owner’) who, as 
determined by the institution, does not have the financial 
resources to avoid foreclosure (hereinafter in this section 
referred to as “acquired real estate”) shall be subject to the 
right of first refusal of the previous owner to repurchase or 
lease the property, as provided in this section. 
(b) Application of right of first refusal to sale of property 
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(1) Election to sell and notification 

Within 15 days after an institution of the System first 
elects to sell acquired real estate, or any portion of such 
real estate, the institution shall notify the previous owner 
by certified mail of the owner’s right— 

(A) to purchase the property at the appraised fair 
market value of the property, as established by an 
accredited appraiser; or 

(B) to offer to purchase the property ata price less than 
the appraised value. 

(2) Eligibility to purchase 

To be eligible to purchase the property under paragraph 
(1), the previous owner must, within 30 days after 
receiving the notice required by such paragraph, submit 
an offer to purchase the property. 

(3) Mandatory sale 

An institution of the System receiving an offer from the 
previous owner to purchase the property at the appraised 
value shall, within 15 days after the receipt of such offer, 
accept such offer and sell the property to the previous . 
owner. 


(5) Rejection of offer of previous owner 
(A) Duties of institution 
An institution of the System that rejects an offer from 
the previous owner to purchase the property at a price less 
than the appraised value may not sell the property to any 
other person— 
(i) at a price equal to, or less than, that offered by the 
previous owner; or 
(ii) on different terms and conditions than those that 
were extended to the previous owner, 
without first affording the previous owner an opportunity 
to purchase the property at such price or under such terms 
and conditions. 
(B) Notice 
Notice of the opportunity in subparagraph (A) shall be 
provided to the previous owner by certified mail, and the 
previous owner shall have 15 days in which to submit an 
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offer to purchase the property at such price or under such 
terms and conditions. 

(c) Application of right of first refusal to leasing of 
property 

(1) Election to lease and notification 

Within 15 days after an institution of the System first 
elects to lease acquired real estate, or any portion of such 
real estate, the institution shall notify the previous owner 
by certified mail of the owner’s right— 

(A) to lease the property at a rate equivalent to the 
appraised rental value of the property, as established by 
an accredited appraiser; or 

(B) to offer to lease the property ata rate that is less than 
the appraised rental value of the property. 

(2) Eligibility to lease 

To be eligible to lease the property under paragraph (. 1), 
the previous owner must, within 15 days after receiving 
the notice required by such paragraph, submit an offer to 
lease the property. 

(3) Mandatory lease 

An institution of the System receiving an offer from the 
previous owner to lease the property at a rate equivalent to 
the appraised rental value of the property shall, within 15 
days after the receipt of such offer, accept such offer and 
lease the property to the previous owner unless the 
institution determines that the previous owner— 

(A) does not have the resources available to conduct a 
successful farming or ranching operation; or 

(B) cannot meet all of the payments, terms, and 
conditions of such lease. 


(e) Term or condition 
For the purposes of this section, financing by a System 


‘institution shall not be considered to be a term or 


condition of asale of acquired real estate. 
(f) Financing 

Notwithstanding any other provision of this section, a 
System institution shall not be required to provide 
financing to the previous owner in connection with the 
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sale of acquired real estate. 
(g) Mailing of notice ; 

Notwithstanding any other provision of this section, 
each certified mail notice requirement in this section shall 
be fully satisfied by mailing one certified mail notice to the 
last known address of the previous owner. 

(Emphasis supplied.) 12 U.S.C. § 2219a. 

Logan is a partnership consisting of three equal partners: 
Gerald J. Karg, Victor W. Karg, and Albert E. Karg. In 1984, 
Logan deeded tracts of land to FCB, which was at that time 
known as The Federal Land Bank. The transfer of the real 
estate was part of a deed in lieu of foreclosure arrangement 
between FCB and Logan. FCB undertook efforts to sell the 
property immediately. The property was listed with a realtor for 
sale. In 1986, the real estate was leased on an annual basis to 
Gene Welsh. 

In 1988, FCB and Welsh negotiated the purchase of the 
property. At least some negotiations for the purchase had taken 
place prior to March 1988. While the negotiations were taking 
place, the Act became law. Pursuant to the Act, FCB gave the 
“previous owner,” Logan, notice that it could purchase the 
subject property at its appraised value. The notice was sent by 
certified mail to Logan on March 3, 1988, at Logan’s standard 
post office address. The notice included a purchase agreement 
setting forth the terms and conditions that FCB would accept to 
sell the property back to the previous owner. The notice 
indicated that the offer would have to be received on the 
enclosed FCB purchase agreement, Form 6036, within 30 days. 
The certified mailing was picked up and signed for on March 
15, 1988, by Karen Parish in the space provided for the agent. 
Parish was the secretary for the partnership as well as for 
Gerald Karg. Gerald Karg testified that he did not actually open 
the letter until March 21, 1988. 

On March 8, 1988, an offer to purchase the property was 
presented to FCB by Gene and Ann Welsh. The offer to 
purchase was accepted by FCB on March 8, 1988, subject to the 
requirements of the Act. 

Albert and Victor Karg returned the purchase agreement to 
FCB on April 15 at approximately 4:55 p.m. David Leggott, the 
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FCB officer in charge, was also requested by the Kargs to pick 
up a loan commitment from an outside lender, which was 
Telefaxed that afternoon. Only the second page of the loan 
commitment was received through the Telefax machine. 

Leggott reviewed the purchase agreement and determined 
that it was untimely and contained terms and conditions which 
were different from those originally sought. Leggott testified 
that pursuant to the Act, the 30-day period would have expired 
on April 14. Leggott started the 30-day period on the day after 
the certified letter was signed for by Parish. 

The terms which differed from the original offer were (1) the 
offer was subject to receiving financing and (2) the offer was 
made by three individuals, as opposed to the previous owner. 
The three individuals who signed the offer were the three 
partners of the previous owner, Logan. The individuals did not 
indicate that they were signing on behalf of the partnership. 
. These same three individuals were members of several other 

partnerships that had previously dealt with FCB. 

On April 18, 1988, Leggott sent another letter by éettified 
mail to the same address, informing Logan that the offer was 
rejected. The certified letter was again picked up and signed for 
by Parish. 

Leggott testified that if the purchase agreement submitted by 
Logan had complied with the terms of the notice, FCB would 
have sold the property to Logan. There was a clause in the 
purchase agreement with the Welshes to allow the sale to Logan 
within the confines of the Act. 

After the offer had been rejected, FCB intended to complete 
its sale with the Welshes and also with a William and a Sara 
Morgan. This lawsuit intervened, and thus the property could 
not be sold. FCB opted to lease the property to the Welshes and 
Morgans because of the commitment to sell the property to the 
Welshes, the lateness of the season, and because the Welshes 
had already undertaken the ground preparation for the 
planting of the 1988 crop. As a result, Logan was not offered a 
lease on the property. 

FCB moved for summary judgment in that no genuine issue 
of material fact existed and thus it was entitled to summary 
judgment as a matter of law. FCB alleged in its motion that 
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notice as required by the Act was given and Logan failed to 
timely respond and that the response when received contained 
terms different from those proposed by FCB. On the second 
cause of action, FCB contended that the property would have 
been sold rather than leased had Logan not initiated this 
lawsuit. 

The district court found that as a matter of law the terms and 
conditions submitted by Logan were materially different from 
those stated in the notice, in that the offer was contingent upon 
financing and was not submitted by the previous owner. The 
district court also held that but for this lawsuit, FCB would not 
have leased the property and the sale of the property would 
have been complete. The district court further stated that it was 
not clear as a matter of law that Parish had actual or apparent 
authority to pick up certified mail. Therefore, the court did not 
make a finding as to whether the offer was timely made by 
Logan. 

Plaintiff claims that the district court erred (1) in finding that 
the terms of the offer submitted by Logan were materially 
different from those stated in the notice; (2) in finding that the 
_ form offer prepared by FCB was not submitted by the 
“previous owner,” Logan Ranch, Karg Partnership, a 
partnership, when the form was signed by the partners, Gerald 
Karg, Albert Karg, and Victor Karg, and intended by them to 
be an offer by the partnership; (3) in interpreting the Act to 
excuse FCB from giving Logan notice of its intention to lease 
the property because Logan filed this suit; and (4) in granting 
FCB’s motion for summary judgment and dismissing the 
second amended petition. 

Defendant in its cross-appeal alleges that the district court 
erred in concluding that it was not clear as a matter of law that 
the secretary for Logan had actual or apparent authority to pick 
up certified mail and direct it to the partnership and to sign the 
return receipt. 

A definite proposal and an unconditional and absolute 
acceptance thereof are necessary to establish an express 
contract. Furthermore, it is essential that the minds of the 
parties meet at every point and that nothing be left open for 
future arrangement for a binding contract to exist. Satellite 
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Dev. Co. v. Bernt, 229 Neb. 778, 429 N. W.2d 334 (1988); Rybin 
Investment Co., Inc. v. Wade, 210 Neb. 707, 316 N.W.2d 744 
(1982). See, also, Hecker v. Ravenna Bank, 237 Neb. 810, 468 
N.W.2d 88 (1991). 

The terms set forth by FCB in the purchase agreement 
pertinent to this discussion are that (1) the price of the real estate 
will be $988,500, with an earnest money deposit of $98,850; (2) 
the balance of the purchase price must be paid when the deed is 
delivered; and (3) closing will take place on or before April 15, 
1988. 

Logan returned the purchase agreement to FCB on April 15, 
1988. Logan altered the agreement, adding the following 
conditions and terms: (1) a balance of $150,000 will be paid in 
cash or by certified check when the deed is delivered, 
conditional upon Logan’s ability to obtain a loan in the amount 
of at least $739,650 from Nor-West Trust, and (2) the 
application for the loan is to be made within 30 days of 
acceptance of the offer, with the offer to become null and void if 
such loan commitment is not received within 60 days. 

In determining if a valid contract exists, first the purchase 
agreement sent by FCB to Logan must be examined, as must the 
purchase agreement sent by Logan to FCB. 

The Restatement (Second) of Contracts § 58 at 144 (1981) 
states: “An acceptance must comply with the requirements of 
the offer as to the promise to be made or the performance to be 
rendered.” An acceptance that is materially different does not 
comply with the requirements of the offer. 

In Rybin Investment Co., Inc. v. Wade, supra, this court 
found that acceptance of an offer must be an unconditional 
acceptance of the offer as made, otherwise there is no contract 
formed. Where the acceptance differs from the offer and is 
coupled with any condition that varies or adds to the offer, it is 
not an acceptance; rather, it is a counteroffer. See Restatement 
(Second) of Contracts § 59 (1981). (The Restatement states that 
“Ta] reply to an offer which purports to accept it but is 
conditional on the offeror’s assent to terms additional to or 
different from those offered is not an acceptance but is a 
counter-offer.” Id. at 145.) 

The court in Rybin Investment Co. continued, finding that 
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where one to whom an offer has been made makes a 
counteroffer of different terms and conditions, the 
counteroffer is in reality a rejection of the original offer. See, 
Griggs v. Oak, 164 Neb. 296, 82 N.W.2d 410 (1957); Farmers 
Union Fidelity Ins. Co. vy. Farmers Union Co-op. Ins. Co., 147 
Neb. 1093, 26 N.W.2d 122 (1947). 

In Anderson y. Stewart, 149 Neb. 660, 32 N.W.2d 140 (1948), 
this court found that a purchase agreement with a condition 
connected to the acceptance was not enforceable. The buyer 
sent back an acceptance of the offer which stated that the seller 
had to send the deed to a certain bank in order to receive the 
purchase price. The court held that this was not an 
unconditional acceptance. The court stated: 

“The acceptance of an offer to buy or sell real estate must 
be an unconditional acceptance of the offer as made; 
otherwise no contract is formed... . If the acceptance 
differs from the offer or is coupled with any condition that 
varies or adds to the offer, it is not an acceptance, but is a 
counterproposition. .. .” 
Anderson, supra at 663-64, 32 N.W.2d at 142. See, also, 1 A. 
Corbin, Corbin on Contracts §§ 89 and 90 (1963). The court 
found that the acceptance was not unconditional in that it 
required the offeror to perform duties other than those 
contemplated by the offeror at the time the offer was made. 

Ifthe purchase agreement sent by FCB was an offer, the offer 
was never unconditionally accepted by Logan. Logan did not 
accept the terms of the offer and in fact added new terms to the 
offer. The new terms included acceptance conditional upon 
financing, allowing Logan up to 60 more days to attain 
financing. The offer was not unconditionally accepted by 
Logan. The new terms added by Logan were in essence a 
counteroffer by Logan to FCB. A counteroffer acts as a 
rejection of the original offer. Logan rejected the offer of FCB 
to purchase the property; therefore, the remedy of specific 
performance on the purchase agreement is not available. 

If, instead, Logan is requesting specific performance of the 
purchase agreement as amended by Logan, the remedy of 
specific performance on this purchase agreement is also not 
available. The counteroffer made by Logan was never accepted 
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by FCB, as evidenced by the testimony of Leggott and the letter 
rejecting the offer sent to Logan on April 18, 1988. A 
fundamental concept in the law of contracts is that there must 
be both an offer and an acceptance to create a binding contract. 
Joseph Heiting & Sons v. Jacks Bean Co., 236 Neb. 765, 463 
N.W.2d 817 (1990). Since there was no acceptance of the 
counteroffer made by Logan, there is no legally enforceable 
contract. 

Logan argues that FCB did not comply with the Act in 
rejecting its offer. Logan never asserted in its second amended 
petition that FCB failed to comply with the Act and it is not 
necessary to address this issue in resolving this case. 

In Logan’s second assignment of error, it alleges that the 
district court erred in finding that the offer was not submitted 
by the “previous owner,” Logan. The offer was submitted by 
Gerald Karg, Victor Karg, and Albert Karg, the three partners 
of Logan. There was no indication on the face of the purchase 
agreement that the offer was submitted on behalf of the 
partnership. 

Having concluded that the counteroffer, whether made by 
the partnership or the individual partners, was a rejection of the 
offer made by FCB, we find there was no contract, was no right 
of specific performance on the part of Logan, and is no 
necessity for this court to discuss this assignment of error. 

Logan’s third assignment of error alleges that the court erred 
in interpreting the Act to excuse FCB from giving Logan notice 
of the right of first refusal to lease the property because it filed 
this lawsuit. In that connection, Logan had prayed regarding its 
second cause of action that it have judgment against FCB in an 
amount equal to the lost economic benefits Logan sustained as 
the result of the failure to notify Logan of its right to lease said 
property. 

FCB had entered into a purchase agreement with the Welshes 
to sell the real estate in question. The purchase agreement was 
subject to Logan’s right of first refusal. When Logan’s offer 
was rejected, the parties began to finalize the transaction. This 
lawsuit was filed, thereby clouding the title. The purchase was 
not completed because of this lawsuit; therefore, FCB leased 
the land to the intended purchasers. FCB at all times intended 
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to sell the property, not to lease the property. FCB was forced to 
lease the property, since the property could not be sold. 

The Act requires FCB to send a notice of the right of first 
refusal to the previous owner when FCB decides to lease 
acquired real estate. 12 U.S.C. § 2219a(c). FCB did not send 
such a notice or provide Logan with the right of first refusal to 
lease the real estate. 

This claim may be disposed of quite simply as a matter of 
law. In Zajac v. Federal Land Bank of St. Paul, 909 F.2d 1181 
(8th Cir. 1990), the court, sitting en banc, held that the 
Agricultural Credit Act did not create an implied right of action 
on behalf of farmer borrowers. In so deciding the U.S. Court of 
Appeals for the Eighth Circuit joined the U.S. Courts of 
Appeals for the Ninth and Tenth Circuits, which had previously 
held that the Act does not imply a private right of action. See, 
Harper v. Federal Land Bank of Spokane, 878 F.2d 1172 (9th 
Cir. 1989), cert. denied 493 U.S. 1057, 110 S. Ct. 867, 107 L. 
Ed. 2d 951 (1990); Griffin v. Federal Land Bank of Wichita, 
902 F.2d 22 (10th Cir. 1990). 

The background facts in Zajac are to be found in the 
dissenting opinion of Senior Circuit Judge Heaney. 

In 1980, the Zajacs borrowed $250,000 from the Bank. 
By 1986, they were unable to continue making payments, 
and the Bank commenced foreclosure proceedings in state 
court. The Zajacs raised a number of defenses to the 
action. On December 19, 1987, the state court issued a 
decision in favor of the Bank. 

The Bank delayed entry of its state court foreclosure 
judgment to afford the Zajacs an opportunity to 
restructure their loan under sections 102 and 106 of the 
Agricultural Credit Act of 1987, 12 U.S.C. §§ 2202 and 
2202a. 

The Zajacs submitted an application for restructuring, 
which was considered but denied by the Bank on April 15, 
1988 .. . . Judgment of foreclosure was entered by the 
state court on May 6, 1988. 

The Zajacs appealed the judgment of foreclosure to the 
Minnesota Supreme Court and moved for a stay of 
judgment. The motion was denied, and the trial court was 
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affirmed. 

At that point, the Zajacs asked the United States 
District Court to enjoin the Bank from conducting a 
sheriff’s sale on their land until the Bank had complied 
with certain borrowers’ rights provisions of the Act, 
including the provision mandating an independent 
appraisal. The district court denied the Zajacs’ motion 
after hearing. It held that there is no express or implied 
private right of action for failure to comply with the 
borrowers’ rights provisions of the Act, that the Act did 
not require an independent appraisal of the Zajacs’ land, 
that the Bank’s decision to deny restructuring was a 
commercial banking decision, and that the relief requested 
would violate the Federal Anti-Injunction Act, 22 U.S.C. 
§ 2283. 

909 F.2d at 1184-85 (Heaney, J., dissenting). 

The majority opinion, relying on Harper and Griffin (the 
former leaning heavily on Cort v. Ash, 422 U.S. 66, 95 S. Ct. 
2080, 45 L. Ed. 2d 26 (1975)), concluded: “ ‘Congress intended 
administrative review to be the exclusive remedy’ for violations 
of the Act.” 909 F.2d at 1183. The majority also concluded: 

Having carefully considered all of the Zajacs’ 
arguments, we agree “the Ninth Circuit’s analysis in 
Harper v. Federal Land Bank of Spokane is correct.” 
Griffin, 902 F.2d at 24. We thus join the Ninth and Tenth 
Circuits in holding there is no implied private right of 
action available to enforce the Act, and affirm the district 
court. 

909 F.2d at 1183. 

In Euerle Farms v. Farm Credit Services of St. Paul, 928 F.2d 
274 (8th Cir. 1991), the court rejected the plaintiffs’ contention 
that its holding in Zajac was limited, stating: 

Appellants, a large group of individual and corporate 
farmers, appeal from the district court’s dismissal of their 
suit to force appellees to comply with the Agricultural 
Credit Act of 1987, 12 U.S.C. §§ 2001 to 2279aa-14 
(1988). 

In Zajac v. Federal Land Bank, 990 F.2d 1181, 1182-83 
(8th Cir.1990) (en banc), this court held the Act does not 
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create a private cause of action. We now reject the 
appellants’ argument that Zajac is limited to section 2202a 
of the Act. We see no reason to treat individual sections of 
the Act differently. Because the appellants’ federal claims 
were dismissed, the district court also properly dismissed 
the pendent state-law claims. 

928 F.2d at 276. 

Although the trial court sustained FCB’s motion for 
summary judgment on other grounds, we find that it should be 
sustained because the Act creates no private cause of action. If 
the trial court arrives at the correct result even though it uses a 
reason different from that expressed by this court, its judgment 
will still be upheld. See Staman v. Yeager & Yeager, ante p. 133, 
469 N.W.2d 532 (1991). 

FCB’s cross-appeal asserts that the district court should have 
concluded as a matter of law that Parish, the secretary for 
Logan, had actual or apparent authority to pick up certified 
mail and direct it to the partnership and to sign the return 
receipt. In view of our disposition of Logan’s appeal, it is 
unnecessary for us to consider the cross-appeal. 

The judgment of the district court is affirmed. 

AFFIRMED. 

SHANAHAN, J., not participating. 
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1. Convictions: Appeal and Error. In determining whether evidence is sufficient to 
sustain a conviction in a jury trial, the Supreme Court does not resolve conflicts 
of evidence, pass on credibility of witnesses, evaluate explanations, or reweigh 
evidence presented to a jury, which are within a jury’s province for disposition. A 
verdict in a criminal case must be sustained if the evidence, viewed and construed 
most favorably to the State, is sufficient to support that verdict. 

2. Verdicts: Appeal and Error. On a claim of insufficiency of evidence, the 
Supreme Court will not set aside a guilty verdict in a criminal case where such 
verdict is supported by relevant evidence. Only where evidence lacks sufficient 
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probative force as a matter of law may the Supreme Court set aside a guilty 
verdict as unsupported by evidence beyond a reasonable doubt. 

Intent: Words and Phrases. The intent involved in conduct is a mental process 
and may be inferred from the conduct itself, the actor’s language in reference to 
the conduct, and the circumstances surrounding an incident. 

Criminal Law: Intent: Proof: Circumstantial Evidence. When an element of a 
crime involves existence of a defendant’s mental process or other state of mind of 
an accused, such elements involve a question of fact and may be proved by 
circumstantial evidence. 

Circumstantial Evidence: Words and Phrases. “Circumstantial evidence” 
means facts or circumstances, proved or known, from which existence or 
nonexistence of another fact may be logically inferred or deduced through a 
rational process. 

Criminal Law: Due Process: Pretrial Procedure. A defendant in a criminal 
proceeding has no general due process right to discovery. 

Criminal Law: Pretrial Procedure. Discovery in a criminal case is generally, and 
in the absence of a constitutional requirement, controlled by either a statute or 
court rule. 

Trial: Pretrial Procedure: Appeal and Error. Unless granted as a matter of right 
under the Constitution or other law, discovery is within the discretion of a trial 
court, whose ruling will be upheld on appeal unless the trial court has abused its 
discretion inthe discovery ruling. 

Pretrial Procedure: Depositions. A defendant is not entitled, as a matter of 
right, to a deposition pursuant to Neb. Rev. Stat. § 29-1917(1) (Reissue 1989). 
Criminal Law: Pretrial Procedure: Depositions. Neb. Rev. Stat. § 29-1917 
(Reissue 1989) specifies the conditions for obtaining a deposition by either the 
State or defendant in a criminal proceeding, namely, (1) the prospective 
deponent’s testimony may be material or relevant to an issue in the trial or (2) the 
deponent’s testimony may assist the parties in preparing for trial of their 
respective cases. 

Indictments and Informations: Witnesses: Pretrial Procedure. Endorsement of 
a witness’ name on an information does not render the prospective witness’ 
testimony automatically available in the discovery process, because mere 
designation of a State’s witness does not establish materiality or relevance of the 
witness’ testimony or its helpfulness in preparation of a criminal case for trial. 
Criminal Law: Pretrial Procedure: Depositions: Proof. To obtain a deposition 
in a criminal proceeding, a party seeking a deposition must make a factual 
showing to the court that the deponent’s testimony alternatively satisfies the 
statutory conditions expressed in Neb. Rev. Stat. § 29-1917(1) (Reissue 1989). 


Appeal from the District Court for Knox County: MERRITT 


C. WARREN, Judge. Affirmed. 


Jeffrey M. Doerr for appellant. 
Don Stenberg, Attorney General, Mark D. Starr, and Wynn 


Clemmer for appellee. 
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HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


SHANAHAN, J. 

A jury in the district court for Knox County convicted 
Andrew Tuttle of burglary, which is a violation of Neb. Rev. 
Stat. § 28-507(1) (Reissue 1989) and a Class III felony. The 
district court sentenced Tuttle to imprisonment for a term of 20 
to 30 months, with credit for custodial time pending disposition 
of Tuttle’s case. 

In his three assignments of error, Tuttle claims that the 
evidence is insufficient to sustain his conviction, he was denied 
the due process right to a fair trial when the court rejected his 
motion to take depositions of all witnesses listed on the State’s 
information, and the sentence imposed is excessive. 

After Tuttle’s case was argued in the Appellate Division of 
the District Court and subsequent to our review of the 
disposition recommended by the appellate division, we granted 
reargument on the question of objective standards for 
obtaining depositions as discovery authorized by Neb. Rev. 
Stat. § 29-1917 (Reissue 1989), a part of Nebraska procedure 
applicable to criminal cases. 


BACKGROUND FOR BURGLARY 

On Monday, January 9, 1989, Deputy Sheriff Arthur Denny 
received a telephone call from Kim Keeble, an employee at the 
Santee Sioux Tribal Building, about a computer, typewriter, and 
payroll disks which were missing from the building. During his 
investigation, Denny found several footprints in the snow at an 
uncommonly traveled area near a window of the tribal 
building. Below the window lay a damaged screen that had been 
fastened to the window on January 6, the Friday before the 
break-in. On January 13, Denny recovered the typewriter and 
computer from an outside toilet located a few blocks from the 
tribal building, but the payroll disks were never found. 

According to 13-year-old Jared McBride, Tuttle, who was 21 
years of age, asked him on January 7 to help Tuttle and three 
others, Bryan Frazier, Nathan Ferris, and Eric DeCory, “break 
into” the tribal building. Near midnight on January 7, when the 
quintet arrived at the tribal building, Tuttle “ripped a screen” 
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off a window, and through the open window pushed McBride 
and DeCory, who then opened a door for Tuttle and Frazier. 
Outside the building, Ferris was stationed as a lookout. After 
those inside had “grabbed” the computer and typewriter, Tuttle 
carried the computer to the outdoor toilet. None of the 
intruders on January 7 had permission to enter the Santee Sioux 
Tribal Building or remove any property from the building. 

On April 14, 1989, Tuttle was charged with burglary under 
§ 28-507(1), which states: “A person commits burglary if such 
person willfully, maliciously, and forcibly breaks and enters any 
real estate or any improvements erected thereon with intent to 
commit any felony or with intent to steal property of any 
value.” 


MOTION FOR DEPOSITIONS 

On May 4, Tuttle, through his lawyer, filed a “Motion for 
Leave to Proceed Informa Pauperis to Take Depositions” of 
the seven persons listed as witnesses on the information, 
namely, McBride, Keeble, Frazier, DeCory, Lance Brandt, and 
Deputy Sheriffs Don Henery and Denny. In his motion, Tuttle 
alleged that each of the seven witnesses was “material and 
relevant to the guilt or punishment of [Tuttle].” 

At a May 15 hearing on the motion for depositions, Tuttle’s 
lawyer stated that the motion was based on § 29-1917, which in 
pertinent part provides: 

(1). ..{A]t any time after the filing of an indictment or 
information in a felony prosecution, the prosecuting 
attorney or the defendant may request the court to allow 
the taking of a deposition of any person other than the 
defendant who may be a witness in the trial of the offense. 
The court may order the taking of the deposition when it 
finds the testimony of the witness: 

(a) May be material or relevant to the issue to be 
determined at the trial of the offense; or 

(b) May be of assistance to the parties in the preparation 
of their respective cases. 


(4) A deposition taken pursuant to this section may be 
used at the trial by any party solely for the purpose of 
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contradicting or impeaching the testimony of the 
deponent as a witness. 
When the court inquired about necessity of the seven 
depositions, Tuttle’s lawyer responded: 
1 believe all witnesses we are requesting to depose are 
material to the case of the defendant .... 


... Kim Keeble... works at the [tribal building] which 
was the place the robbery apparently was perpetrated. 
[The other witnesses] either have given written statements 
or are apparently implicated in the offense, although 
apparently [have] not been charged at the present time. 


.. . [AJ] those individuals . . . who either have... 
[given] a written statement ... or who... have not made 
written statements but who have been named in the 
written statements given by other individuals certainly are 
extremely material and relevant to this particular case. 

When the court asked why Tuttle’s lawyer could not 
“interview those people,” the lawyer explained: “Bryan Frazier 
at the present time I don’t know what his whereabouts would be 
....He’s unavailable. .. . [B]ut if ]had an order allowing me to 
[take his deposition] if he is available at some later time it would 
save some time coming back later and requesting permission.” 
Tuttle’s lawyer told the court that he had not attempted to 
interview Brandt, DeCory, or McBride and that, concerning 
individuals who had given statements or who were implicated in 
those statements, “it’s very important” that Tuttle “be allowed 
to question them under oath prior to the trial in order to get... 
their version of the statements before trial.” 

The State argued that Tuttle was required “to make some sort 
of showing . . . that there’s something going to be learned in 
these depositions and that we’re not just engaged in busy work 
at this point” and emphasized that the State had given Tuttle’s 
lawyer all police reports and written statements, “everything 
that the State has,” regarding the witnesses listed on the 
information. 

Before ruling on Tuttle’s motion, the court stated, “I’m just 
not going to order wholesale depositions,” but sustained 
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Tuttle’s motion for the deposition of Keeble. The court then 
overruled the motion for depositions of the other named 
witnesses and stated that the ruling was “without prejudice to 
your coming back and showing special need.” After the May 15 
hearing concerning depositions, Tuttle’s lawyer did not show 
the court any “special need” to take the depositions of the other 
six witnesses listed on the information. 

In Tuttle’s trial, the following testified in the State’s case in 
chief: McBride and Deputies Denny and Henery. Brandt, 
DeCory, Frazier, and Keeble did not testify in Tuttle’s trial. 
Several defense witnesses testified that Tuttle was not involved 
inthe burglary and that Tuttle’s older brother, Rodney, served as 
a lookout during the burglary while Frazier, who could not be 
located by authorities, actually entered the building and carried 
off the equipment. A jury found Tuttle guilty of burglary. 


SUFFICIENCY OF EVIDENCE 
In determining whether evidence is sufficient to sustain 
a conviction in a jury trial, the Supreme Court does not 
resolve conflicts of evidence, pass on credibility of 
witnesses, evaluate explanations, or reweigh evidence 
presented to a jury, which are within a jury’s province for 
disposition. A verdict in a criminal case must be sustained 
if the evidence, viewed and construed most favorably to 
the State, is sufficient to support that verdict. 
State v. Brown, 225 Neb. 418, 428, 405 N.W.2d 600, 606 (1987). 
Accord, State v. Zitterkopf, 236 Neb. 743, 463 N.W.2d 616 
(1990); State v. Reynolds, 235 Neb. 662, 457 N.W.2d 405 
(1990). 
On a claim of insufficiency of evidence, the Supreme 
Court will not set aside a guilty verdict in a criminal case 
where such verdict is supported by relevant evidence. Only 
where evidence lacks sufficient probative force as a matter 
of law may the Supreme Court set aside a guilty verdict as 
unsupported by evidence beyond a reasonable doubt. 
State v. Robertson, 223 Neb. 825, 830, 394 N.W.2d 635, 638 
(1986). Accord, State v. Zitterkopf, supra; State v. Reynolds, 
supra. 
“The intent involved in conduct is a mental process and may 


STATE v. TUTTLE 833 
Cite as 238 Neb. 827 


be inferred from the conduct itself, the actor’s language in 
reference to the conduct, and the circumstances surrounding an 
incident.” State v. Pierce, 231 Neb. 966, 971, 439 N.W.2d 435, 
440 (1989). Accord State v. Swigart, 233 Neb. 517, 446 N.W.2d 
216 (1989). “When an element of a crime involves existence of a 
defendant’s mental process or other state of mind of an 
accused, such elements involve a question of fact and may be 
proved by circumstantial evidence.” State v. Hoffman, 227 
Neb. 131, 140, 416 N.W.2d 231, 237 (1987). Accord, State v. 
Pierce, supra; State v. Swigart, supra. “ ‘Circumstantial 
evidence’ means facts or circumstances, proved or known, 
from which existence or nonexistence of another fact may be 
logically inferred or deduced through a rational process.” State 
v. Jasper, 237 Neb. 754, 763, 467 N.W.2d 855, 862 (1991). 
Accord, State v. Twohig, ante p. 92, 469 N.W.2d 344 (1991); 
State v. Loveless, 234 Neb. 463, 451 N.W.2d 692 (1990). In 
reference to § 28-507, the statute which defines burglary, 
“fi]ntent sufficient to support a conviction for burglary may be 
inferred from the facts and circumstances surrounding an 
illegal entry into improvements on realestate.” State v. Vaughn, 
225 Neb. 38, 41, 402 N.W.2d 300, 302 (1987). 

Evidence established that on January 7, 1989, Tuttle “ripped 
a screen” from a window of the tribal building and 
demonstrated that he forcibly entered the building after 
McBride and DeCory were pushed through the window and 
provided entry into the building for Tuttle and Frazier. Also, 
Tuttle’s conduct in asking McBride to help him “break into” the 
tribal building and the fact that Tuttle left the tribal building 
carrying a computer indicate that Tuttle, when he entered the 
tribal building, had the intent to steal property of value located 
inside the building. Thus, the evidence produced at Tuttle’s 
trial, construed most favorably to the State, showed that Tuttle 
“willfully, maliciously, and forcibly” broke into and entered the 
tribal building “with intent to steal property of any value.” 
§ 28-507(1). Although defense witnesses testified that Tuttle 
was not involved in the burglary, this court does not reweigh or 
resolve such conflicts in evidence or pass upon witness 
credibility. Therefore, we conclude that the evidence is 
sufficient to sustain Tuttle’s burglary conviction. 
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DENIAL OF MOTION TO TAKE DEPOSITIONS 

Tuttle claims that the district court’s refusal to permit Tuttle’s 
obtaining depositions, authorized by § 29-1917, denied Tuttle’s 
due process right to a fair trial. 

A defendant in a criminal proceeding has no general due 
process right to discovery, for, as expressed by the U.S. 
Supreme Court in Weatherford v. Bursey, 429 U.S. 545, 559, 97 
S. Ct. 837, 51 L. Ed. 2d 30 (1977): 

There is no general constitutional right to discovery in a 
criminal case, and Brady [v. Maryland, 373 U.S. 83, 83S. 
Ct. 1194, 10 L. Ed. 2d 215 (1963),] did not create one; as 
the Court wrote recently, “the Due Process Clause has 
little to say regarding the amount of discovery which the 
parties must be afforded... .” Wardius v. Oregon, 412 
U.S. 470, 474 [93S. Ct. 2208, 37 L. Ed. 2d 82] (1973). 
See, also, State v. Blair, 230 Neb. 775, 433 N.W.2d 518 (1988). 

Consequently, discovery in acriminal case is generally, and in 
the absence of a constitutional requirement, controlled by 
either a statute or court rule. Therefore, unless granted as a 
matter of right under the Constitution or other law, discovery is 
within the discretion of atrial court, whose ruling will be upheld 
on appeal unless the trial court has abused its discretion in the 
discovery ruling. See, State v. Boppre, 234 Neb. 922, 453 
N.W.2d 406 (1990); State v. Blair, supra; State v. Pierce and 
Wells, 215 Neb. 512, 340 N.W.2d 122 (1983). 

Since obtaining depositions in a criminal case is governed, 
generally, by law or procedural rule in a particular jurisdiction, 
we have examined the law in other jurisdictions, only to find 
that rules for discovery are as variable as there are various 
jurisdictions. For instance, Fed. R. Crim. P. 15 states: 

Whenever due to exceptional circumstances of the case 
it is in the interest of justice that the testimony of a 
prospective witness of a party be taken and preserved for 
use at trial, the court may upon motion of such party and 
notice to the parties order that testimony of such witness 

be taken by deposition.... 
See, United States v. Cutler, 806 F.2d 933 (9th Cir. 1986) (Fed. 
R. Crim. P. 15 is unavailable for a discovery deposition, but 
may be used if the witness is unavailable for trial); United States 
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v. Steele, 685 F.2d 793 (3d Cir. 1982) (discovery depositions are 
unavailable under Fed. R. Crim. P. 15); United States v. 
Adcock, 558 F.2d 397 (8th Cir. 1977) (principal objective of 
Fed. R. Crim. P. 15 is preservation of evidence for trial, not 
pretrial discovery). Some jurisdictions have a discovery rule 
somewhat similar to Fed. R. Crim. P. 15; for example: Ala. 
Code § 12-21-260 (1986) (defendant may take deposition of a 
witness who, on account of infirmity or sickness, is unable to 
attend court; who resides out of the state or more than 100 miles 
from the place of trial; who is absent from the state; or when the 
defense, in whole or in part, depends exclusively on the 
testimony of the witness to be deposed); Ariz. R. Crim. P. 15.3 
(depositions available by court order to preserve testimony or 
obtain discovery from an uncooperative witness); Colo. R. 
Crim. P. 15(a) (prospective deponent unable to attend trial or 
whose deposition is necessary to prevent injustice); and Ga. 
Code Ann. § 24-10-130 (1982) (court-ordered deposition of 
witness who is in imminent danger of death or threatened with 
death or great bodily harm as the result of the witness’ status as 
a potential witness in a criminal trial or proceeding). Some 
jurisdictions authorize a defendant’s obtaining depositions as a 
matter of right. See Fla. R. Crim. P. 3.220(h): “At any time 
after the filing of the indictment or information the defendant 
may take the deposition upon oral examination of any person 
who may have information relevant to the offense charged.” 
See, also, Vt. R. Crim. P. 15(a): “A defendant or the state, at 
any time after the filing of an indictment or information, may 
take the deposition of a witness... .” 

Consequently, we redirect our attention to § 29-1917(1), 
which contains the provision: “The court may order the taking 
of the deposition when it finds the testimony of the witness 
[meets certain statutorily specified qualifications.]” (Emphasis 
supplied.) 

Since § 29-1917(1) uses the word “may” in reference to a 
court’s order for a deposition, and since some basis must be 
shown to the court regarding the particular deposition sought, 
a requirement implicit in the phrase “when [the court] finds” 
that a witness’ testimony meets certain qualifications specified 
in the statute, we conclude that a defendant is not entitled, as a 
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matter of right, to a deposition pursuant to § 29-1917(1). 

In reference to general discovery in criminal cases, Neb. Rev. 
Stat. §§ 29-1912 et seq. (Reissue 1989), we have stated the 
cardinal rule: “If the information may affect the outcome of 
the trial, then it is a proper subject for discovery.” State v. 
Brown, 214 Neb. 665, 675, 335 N.W.2d 542, 547 (1983). Section 
29-1917 specifies the conditions for obtaining a deposition by 
either the State or defendant in a criminal proceeding, namely, 
(1) the prospective deponent’s testimony may be material or 
relevant to an issue in the trial or (2) the deponent’s testimony 
may assist the parties in preparing for trial of their respective 
cases. As we expressed in State v. Brown, supra at 674-75, 335 
N.W.2d at 547: “Information is material in the preparation of a 
defense if there is a strong indication that such information will 
play an important role in uncovering admissible evidence, 
aiding preparation of witnesses, corroborating testimony, or 
assisting impeachment or rebuttal.” Since a deposition is not a 
matter of right under § 29-1917(1), endorsement of a witness’ 
name on an information does not render the prospective 
witness’ testimony automatically available in the discovery 
process, because mere designation of a State’s witness does not 
establish materiality or relevance of the witness’ testimony or its 
helpfulness in preparation of a criminal case for trial. Hence, to 
obtain a deposition in a criminal proceeding, a party seeking a 
deposition must make a factual showing to the court that the 
deponent’s testimony alternatively satisfies the statutory 
conditions expressed in § 29-1917(1). Without a factual 
showing presented to the trial court, as required by 
§ 29-1917(1), there is little basis for an appellate review to 
determine whether the trial court’s ruling on a discovery 
question is an abuse of discretion. We realize that a defendant’s 
showing probably does not require full disclosure on a theory of 
defense. Somewhere short of full disclosure, or disclosure 
which may prejudice or seriously jeopardize a defense, a 
defendant must, nevertheless, present some showing with a 
factual basis for a deposition under § 29-1917(1). 

In Tuttle’s case, although there were general comments and 
conclusions regarding desirability of obtaining some testimony 
which was “very important” or “material,” Tuttle’s lawyer 
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made no factual showing which indicated materiality or 
relevance of any deponent’s testimony or which suggested some 
assistance that might be gained in preparing Tuttle’s defense. 
Would a deponent’s testimony go to the witness’ credibility, 
uncover admissible evidence, or aid in preparing witnesses for 
trial or corroborating testimony of defense witnesses? The 
district court noted the deficiency in Tuttle’s showing and 
denied the discovery motion “without prejudice to [Tuttle’s] 
coming back and showing special need.” This gave Tuttle the 
opportunity to review the investigative material supplied by the 
State, interview witnesses in the light of that information, and 
determine exactly whether a deposition would be necessary to 
erode or refute the burglary charge against Tuttle. We can only 
assume that Tuttle’s lawyer, in diligent response to the court’s 
offer to reconsider Tuttle’s request for depositions, contacted 
the persons mentioned in the State’s investigation, interviewed 
them, was satisfied with their information in relation to the 
charge against Tuttle, and, as a matter of trial strategy, elected 
not to call those persons as witnesses for Tuttle lest their 
testimony be damaging rather than helpful to Tuttle’s case. 
Also, Tuttle did not call Keeble, one of the witnesses designated 
in the information. The inference is that Tuttle found Keeble’s 
account of the incident to be correct or at least unhelpful to 
Tuttle’s defense. Of course, the court’s ordering the deposition 
of Frazier, whose whereabouts were unknown, would have 
been pointless. Moreover, the district court extended to Tuttle 
the opportunity for further consideration of the deposition 
question when Tuttle was able to supply a factual showing of 
need for any deposition. Since Tuttle initially offered only 
conclusions as a ground for obtaining depositions and failed to 
supply a factual showing of any condition specified in 
§ 29-1917(1), we find no abuse of discretion in the district 
court’s declining to enter a discovery order for depositions of 
witnesses endorsed on the information. 

Although we have disposed of Tuttle’s appeal, and at the risk 
of obvious dicta, we offer some thoughts on possible factors 
which may be considered regarding a deposition pursuant to. 
§ 29-1917(1), but emphasize that the possible factors or 
considerations are not exhaustive and are only illustrative, since 
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a deposition under § 29-1917(1) is within a court’s discretion 
and, therefore, by and large, involves a case-by-case 
examination. Nevertheless, some factors possibly bearing on 
availability of a deposition under § 29-1917(1) may include: 

(1) A deponent’s testimony is needed to establish or discredit 
a witness’ credibility; for instance, a witness’ perception, bias, 
prejudice, or interest; 

(2) A strong indication that the deposition has an important 
role in 

(a) investigation of the allegations, 

(b) disclosure of admissible evidence, 

(c) identification and preparation of witnesses for trial, 

(d) corroboration of testimony, or 

(e) assistance in impeachment or rebuttal; 

(3) Support or establishment of a theory of defense or 
prosecution, although parties should not be obligated to 
disclose theories of their respective cases at the risk of forfeiting 
discovery; 

(4) A deponent’s testimony which may likely result in a 
defendant’s exoneration; 

(5) A prospective witness’ unwillingness to be voluntarily 
interviewed by counsel, as evidenced by uncooperativeness or 
hostility in attempted interviews, or refusal to discuss the case; 

(6) Evidence which is highly complex, such as intricate 
mechanical or chemical evidence or prospective testimony from 
an expert witness, when such evidence would be better 
understood, or eventually rebutted, by availability of 
information before trial; and 

(7) An opposing party’s refusal to furnish a requested copy 
of a witness’ statement or grand jury testimony, if available. 


See, State v. Fuller, 143 Ariz. 571, 694 P.2d 1185 (1985); State v. 
Brown, 214 Neb. 665, 335 N.W.2d 542 (1983); State v. Pecora, 
190 Mont. 115, 619 P.2d 173 (1980); Kanuck v. Meehan, 165 
Ariz. 282, 798 P.2d 420 (1990); Weatherford v. State, 369 So. 2d 
863 (Ala. Crim. App. 1979); Dunkin v. State, 44 Okla. Crim. 
102, 279 P. 923 (1929); Ennis v. State, 13 Okla. Crim. 675, 167 P. 
229 (1917); Mont. Code Ann. § 46-15-201 (1989); N.H. Rev. 
Stat. Ann. § 517:13 (Cum. Supp. 1990); Wash. Super. Ct. 
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EXCESSIVE SENTENCE 

In his final assignment of error, Tuttle claims excessiveness in 
the sentence imposed, that is, imprisonment for 20 to 30 
months, with credit for 126 days’ custodial time during 
pendency of the final disposition of the charge against him. 
Tuttle also claims that the district court abused its discretion in 
refusing to place Tuttle on probation. 

Burglary under § 28-507(1) is a Class III felony, punishable 
by a maximum of 20 years’ imprisonment, a $25,000 fine, or 
both, with a minimum possible penalty of 1 year in prison. See 
Neb. Rev. Stat. § 28-105 (Reissue 1985). 

“A sentence imposed within the statutory limits will not be 
disturbed on appeal unless the sentencing court has abused its 
discretion in the sentence imposed.” State v. Kitt, 232 Neb. 237, 
240, 440 N.W.2d 234, 236 (1989). Accord, State v. Staten, ante 
p. 13, 469 N.W.2d 112 (1991); State v. Lonnecker, 237 Neb. 
207, 465 N.W.2d 737 (1991). “Whether the sentence imposed is 
probation or incarceration is a matter within the discretion of 
the trial court, whose judgment denying probation will be 
upheld in the absence of an abuse of discretion.” State v. 
Zitterkopf, 236 Neb. 743, 749-50, 463 N.W.2d 616, 621 (1990). 
This court has also said: 

[I]Jn considering a proper sentence, the trial court is not 
limited in its discretion to any mathematically applied set 
of factors. It is necessarily a subjective judgment and 
includes the observations of the sentencing judge as to the 
demeanor, attitude, and all facts and circumstances 
surrounding the life of the defendant. 
State v. Stranghoener, 208 Neb. 598, 603, 304 N.W.2d 679, 682 
(1981). Accord, State v. Schall, 234 Neb. 101, 449 N.W.2d 225 
(1989); State v. Goodpasture, 215 Neb. 341, 338 N.W.2d 446 
(1983). 

Tuttle’s sentence was clearly within the possible penalty range 
for a Class II felony. Further, in deciding whether Tuttle was an 
appropriate candidate for probation, the district court 
considered the presentence report on Tuttle, which showed 
Tuttle’s age, 22 years, at the time of sentencing; his drug and 
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alcohol abuse; and his previous convictions for assault, 
contributing to the delinquency of a child, impersonating a 
peace officer, unauthorized use of a motor vehicle, and 
procuring liquor for a minor. Accordingly, we cannot say the 
district court abused its discretion in refusing to sentence Tuttle 
to probation and, instead, sentencing him to prison for 20 to 30 
months, a sentence which is not excessive under the 
circumstances. 


CONCLUSION 

Since there was sufficient evidence to sustain Tuttle’s 
conviction, the court did not abuse its discretion in refusing to 
grant Tuttle’s request for depositions of all witnesses listed on 
the State’s information, and Tuttle’s sentence is not excessive, 
we affirm the district court’s judgment of conviction and 
sentence imposed on Tuttle. 

AFFIRMED. 
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1. Constitutional Law: Effectiveness of Counsel: Proof. To sustain a claim of 
ineffective assistance of counsel as a violation of the sixth amendment to the 
U.S. Constitution and thereby obtain reversal of a defendant’s conviction, the 
defendant must show that (1) counsel’s performance was deficient and (2) such 
deficient performance prejudiced the defense, that is, a demonstration of 
reasonable probability that, but for counsel’s deficient performance, the result 
of the proceeding would have been different. 

2. Pleas: Effectiveness of Counsel: Proof. In order to satisfy the prejudice 
requirement in the context of a plea, the defendant must show there is a 
reasonable probability that but for counsel’s errors, the defendant would not 
have pled and would have insisted upon going to trial. 

3. Criminal Law: Due Process: Pleas. As a matter of due process in the Nebraska 
criminal justice system, a defendant’s guilty or nolo contendere plea must satisfy 
the requirements expressed in State v. Irish, 223 Neb. 814, 394 N.W.2d 879 
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SHANAHAN, J. 

Nicky Scott White appeals from the judgment of the district 
court for Jefferson County, which denied White’s request for 
postconviction relief under Neb. Rev. Stat. §§ 29-3001 et seq. 
(Reissue 1989). 


WHITE’S CONVICTIONS 

Initially, White pled not guilty to five felonies charged in the 
State’s information filed on December 18, 1984, namely, 
attempted second degree murder, first degree assault, 
attempted robbery, use of a knife to commit a felony, and 
burglary. On February 22, 1985, the district court granted 
White leave to withdraw his not guilty plea to the attempted 
robbery charge and, pursuant to a plea arrangement, enter nolo 
contendere pleas on February 22, 1985, to the charges in the 
amended information, namely, attempted robbery, a Class III 
felony, and accessory to first degree assault, a Class IV felony. 
See Neb. Rev. Stat. §§ 28-201 (attempt), 28-324 (robbery), 
28-308 (first degree assault), and 28-204 (accessory) (Reissue 
1989). 

Before the court accepted White’s pleas, the State offered a 
factual basis which established that White and Clinton Turner 
entered Benny AcFalle’s furnished apartment at 2 a.m. After 
the pair pulled AcFalle out of bed and kicked him, White held a 
knife to AcFalle’s face while Turner held a revolver to AcFalle’s 
head and stated: “A thousand dollars or your valuables.” 
Turner also asked AcFalle where he had parked his car and 
placed his car keys. Turner then shot AcFalle in the head, 
resulting in AcFalle’s blindness. Turner and White left AcFalle’s 
apartment, but did not remove AcFalle’s possessions from his 
apartment or take his car. After this incident, White drove 
Turner back to their residence and, in a vehicle, hid the revolver 
which Turner had used to shoot AcFalle. White did not contest 
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or complain about any aspect of the factual information which 
the State presented asa basis for the charges against White. 

Before the county attorney had rendered the preceding 
factual account, the district court informed White concerning 
the nature of the charges against him; his rights to assistance of 
counsel, confrontation, and a jury trial; and his privilege 
against self-incrimination, and the court examined White to 
determine his understanding of these rights. The court 
explained that the possible penalty for conviction of attempted 
robbery, a Class Ill felony, is “a minimum of one year 
imprisonment up to a maximum of 20 years or a fine of 
$25,000, or both,” but neglected to mention possible penalties 
for conviction of accessory to first degree assault, a Class IV 
felony, which is punishable by imprisonment for a maximum 
term of 5 years, a $10,000 fine, or both such imprisonment and 
fine, with no expressed minimum term of imprisonment. See 
Neb. Rev. Stat. § 28-105(1) (Reissue 1985). The court accepted 
White’s nolo contendere pleas to attempted robbery and the 
assault charge, found White guilty as charged, dismissed the 
remaining four felony counts stated in the original 
information, and ordered a presentence investigation. 

Between entry of White’s nolo contendere pleas on February 
22, 1985, and his sentence hearing on March 25, 1985, Turner 
was tried on a six-count information which included an 
attempted robbery charge for the incident involving White at 
the AcFalle apartment. During Turner’s trial, the court, on its 
own motion, dismissed the attempted robbery charge, but a 
jury convicted Turner on the remaining charges of attempted 
second degree murder, first degree assault, burglary, and use of 
a dangerous weapon to commit a felony, all of which coincided 
with the charges levied against White in the State’s initial 
information filed on December 18, 1984, concerning the 
AcFalle incident. At White’s sentence hearing, before 
imposition of sentences, the sentencing judge, who was the 
presiding judge in Turner’s trial, commented to White and 
counsel, that is, White’s lawyer and the county attorney, that 
“certain facts came to light with respect to the charge of 
attempted robbery” in Turner’s trial and that “a probable 
defense to the charge of attempted robbery [existed] that Mr. 
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White could raise if he choseto do so... based on the statement 
of facts given by the county attorney, that no property was 
taken incident to an attempted robbery.” Nevertheless, White 
chose to stand on his previously entered nolo contendere pleas, 
proceeded to sentencing, and directed that his lawyer inform 
the court that White declined to withdraw his pleas 
“notwithstanding that [White] maintains his innocence of any 
charges because of the risk of prosecution of charges in addition 
to those to which he entered a plea of no contest.” The court 
then sentenced White to terms of imprisonment of 6 to 15 years 
on the attempted robbery conviction and 18 months to 5 years 
on the accessory to first degree assault conviction. The sentence 
on the assault charge was consecutive to the sentence on the 
attempted robbery conviction. On his direct appeal to this court 
alleging only excessiveness of sentence, White’s convictions 
were summarily affirmed. See 220 Neb. xxvi (case No. 85-283, 
July 24, 1985). 


POSTCONVICTION PROCEEDINGS 

Subsequently, White filed a motion for postconviction relief 
on account of a constitutionally invalid conviction, see 
§§ 29-3001 et seq., and contended that before entry of his nolo 
contendere pleas, he had not been informed about the range of 
possible penalties for a conviction on the assault charge and 
that he was denied his constitutional right to effective assistance 
of counsel concerning the charges on which his convictions are 
based. 

In an evidentiary hearing on White’s postconviction motion, 
the evidence, for the most part, related to White’s claim that he 
was never supplied with information about possible penalties 
which might be imposed as the result of his conviction on the 
assault charge. Evidence regarding the ineffective assistance of 
counsel claim pertained to the fact that White’s lawyer, on 
learning about the dismissal of the attempted robbery charge in 
Turner’s trial, did not seek a continuance to evaluate the impact 
of the Turner dismissal in reference to disposition of the 
attempted robbery charge against White. On White’s claim that 
he had not been informed about the penalty concerning the 
assault charge, the State presented a letter, dated February 18, 
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1985, from White’s lawyer to White which contained the 
following: “Scott, we have visited concerning the maximum 
possible sentences in your case, which as you know, can be up to 
25 years in prison, with the additional possibility of substantial 
fines.” On February 18, 1985, a month before his sentence 
hearing, White acknowledged by his signature on the letter that 
he received the February 18 letter, conferred with his attorney 
about its contents, and understood the letter. White’s lawyer 
testified that the lawyer was “sure” that he specifically 
informed White that, concerning the penalty range for a 
conviction on the assault charge, the possible penalty was a 
“maximum term of imprisonment of five years or a fine of 
$10,000 or both.” According to White, however, “{t]he only 
thing that we discussed as far as sentencing was an overall range 
of [penalties] together,” as indicated in the February 18, 1985, 
letter from his lawyer. White denied that his lawyer specifically 
told him about the possible range of penalties on either the 
assault charge or the charge of attempted robbery. 

The district court denied postconviction relief to White and 
expressly found that the evidence was “clear and convincing” 
that White knew the range of penalties on the assault charge 
before White entered his nolo contendere pleas. 


ASSIGNMENTS OF ERROR 

White contends that he had ineffective assistance of counsel 
for his nolo contendere plea to the charge of attempted robbery, 
because, notwithstanding the district court’s comment that 
there might be a “probable defense” to the charge, White’s 
lawyer, without further investigation into any foundation for 
the court’s comment, allowed White to stand convicted on his 
nolo contendere plea. 

Also, White contends that he was uninformed about the 
range of penalties possible for a conviction on the assault 
charge against him; therefore, his conviction, based on a plea 
which was not knowingly, intelligently, and voluntarily made, 
cannot be constitutionally sustained. 


STANDARD OF REVIEW 
In an evidentiary hearing, as a bench trial provided by 
§§ 29-3001 et seq. for postconviction relief, the trial 
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judge, as the “trier of fact,” resolves conflicts in evidence 
and questions of fact, including witness credibility and 
weight to be given a witness’ testimony. [Citation 
omitted.] In an appeal involving a proceeding for 
postconviction relief, the trial court’s findings will be 
upheld unless such findings are clearly erroneous. 

State v. Williams, 224 Neb. 114, 116, 396 N.W.2d 114, 116 

(1986). Accord, State v. Dixon, 237 Neb. 630, 467 N.W.2d 397 

(1991); State v. Clear, 236 Neb. 648, 463 N.W.2d 581 (1990). 


ASSISTANCE OF COUNSEL 

White contends the district court erred in finding that 
defense counsel competently represented White, since his 
counsel failed to request a continuance and advise White after 
the court had mentioned White’s “probable defense” to the 
attempted robbery charge, and since his lawyer failed to inform 
him of possible penalties regarding the assault charge. 

“In a proceeding under the Nebraska Postconviction Act, 
the movant, in custody under sentence, must allege facts which, 
if proved, constitute a denial or violation of the movant’s rights 
under the Nebraska or federal Constitution, causing the 
judgment against the movant to be void or voidable.” State v. 
Start, 229 Neb. 575, 577-578, 427 N.W.2d 800, 802 (1988). 
Accord State v. Dixon, supra. 

[T]o sustain a claim of ineffective assistance of counsel as 
a violation of the sixth amendment to the U.S. 
Constitution and thereby obtain reversal of a defendant’s 
conviction, the defendant must show that (1) counsel’s 
performance was deficient and (2) such deficient 
performance prejudiced the defense, that is, a 
demonstration of reasonable probability that, but for 
counsel’s deficient performance, the result of the 
proceeding would have been different. 
State v. Hawthorne, 230 Neb. 343, 347, 431 N.W.2d 630, 633 
(1988). Accord, State v. Dixon, supra; State v. Clear, supra. 
See, also, Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 
2052, 80 L. Ed. 2d 674 (1984). 

“To determine whether counsel’s performance is deficient in 

representation of a criminal defendant, the standard is whether 
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an attorney, in representing the accused, performed at least as 
well asa lawyer with ordinary training and skill in the defense of 
a criminal case.” State v. Dixon, supra at 634, 467 N.W.2d at 
402. “In order to satisfy the prejudice requirement in the 
context of a plea, the defendant must show there is a reasonable 
probability that but for counsel’s errors, the defendant would 
not have pled and would have insisted upon going to trial.” 
State v. Rehbein, 235 Neb. 536, 538, 455 N.W.2d 821, 824 
(1990). Accord State v. Domingus, 234 Neb. 267, 450 N.W.2d 
668 (1990). 
“(A] court need not determine whether counsel’s 
performance was deficient before examining the prejudice 
suffered by the defendant as a result of the alleged 
deficiencies. The object of an ineffectiveness claim is not 
to grade counsel’s performance. If it is easier to dispose of 
an ineffectiveness claim on the ground of lack of sufficient 
prejudice, which we expect will often be so, that course 
should be followed... .” 
State v. Hawthorne, supra at 347, 431 N.W.2d at 633 (quoting 
from Strickland vy. Washington, supra). Accord, State v. 
Dixon, supra; State v. Bostwick, 233 Neb. 57, 443 N.W.2d 885 
(1989). 

Although the district court remarked about dismissal of the 
attempted robbery charge in Turner’s trial and a “probable 
defense” to the attempted robbery charge against White, the 
factual basis, offered by the State, supplied adequate 
information to sustain White’s nolo contendere plea to the 
charge of attempted robbery. 

In construing the district court’s remark about a “probable 
defense” to the charge of attempted robbery, White apparently 
interprets the court’s comment to mean that there was no 
factual basis for the attempted robbery charge against him. 

Section 28-324(1) states: “A person commits robbery if, with 
the intent to steal, he [or she] forcibly and by violence, or by 
putting in fear, takes from the person of another any money or 
personal property of any value whatever.” 

Section 28-201(1) provides in pertinent part: 

(1) A person shall be guilty of an attempt to commit a 
crime if he [or she]: 
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(b) Intentionally engages in conduct which, under the 
circumstances as he [or she] believes them to be, 
constitutes a substantial step in a course of conduct 
intended to culminate in his [or her] commission of the 
crime. 

(2) When causing a particular result is an element of the 
crime, a person shall be guilty of an attempt to commit the 
crime if, acting with the state of mind required to establish 
liability with respect to the attendant circumstances 
specified in the definition of the crime, he [or she] 
intentionally engages in conduct whichis a substantial step 
in a course of conduct intended or known to cause such a 
result. 

In State v. Jackson, 225 Neb. 843, 852, 408 N.W.2d 720, 727 
(1987), which was partially overruled concerning grounds 
irrelevant in White’s case, we stated: 

To sustain a conviction for the offense of criminal 
attempt in violation of § 28-201(1)(a) or (b), evidence 
must establish beyond a reasonable doubt that the 
defendant intentionally engaged in conduct which (1) 
would constitute a particular crime, if the attendant 
circumstances were as the defendant believes such 
circumstances to be, or (2) under the circumstances as the 
defendant believes such circumstances to be, constitutes a 
substantial step in a course of conduct intended to 
culminate in the defendant’s commission of the crime. 

See, also, State v. Swoopes, 223 Neb. 914, 395 N.W.2d 500 
(1986); State v. Benzel, 220 Neb. 466, 370 N.W.2d 501 (1985); 
State v. Sodders, 208 Neb. 504, 304 N. W.2d 62 (1981). 

Consequently, the fact that no property was actually taken 
from AcFalle is inconsequential to the attempt charge 
inasmuch as the factual basis, presented by the State, shows 
that there was a substantial step in White’s conduct, namely, 
brandishing a knife in AcFalle’s face, which was intended to 
culminate in White’s commission of the crime of robbery. 
Although the district court remarked about a “probable 
defense,” no property had to be actually taken from AcFalle in 
reference to the attempted robbery charge against White. See 
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§ 28-201 (attempt) and Neb. Rev. Stat. § 28-206 (Reissue 1989) 
(aiding and abetting). 

Further, White obviously desired to stand on his pleas to 
avoid risk of prosecution on additional charges, although he 
“maintainf[ed] his innocence,” which was his constitutional 
prerogative. “An individual accused of crime may voluntarily, 
knowingly, and understandingly consent to the imposition of a 
prison sentence even if he is unwilling or unable to admit his 
participation in the acts constituting the crime.” North 
Carolina v. Alford, 400 U.S. 25, 37, 91S. Ct. 160, 27 L. Ed. 2d 
162 (1970). See State v. Rhodes, 233 Neb. 373, 445 N.W.2d 622 
(1989). 

The record demonstrates that White conferred with counsel 
and voluntarily, knowingly, and understandingly chose to stand 
on his nolo contendere plea to the attempted robbery charge 
after a thorough examination and explanation by the court. 
Further, even if defense counsel were in some way deficient, 
White has not suggested, much less demonstrated, a reasonable 
probability that he would have forgone his nolo contendere 
pleas and insisted on proceeding to trial but for counsel’s 
alleged deficient performance in White’s defense. We certainly 
agree with White’s observation that he has been prejudiced by 
imprisonment in the Nebraska Penal and Correctional 
Complex, but it is prejudice from ineffective assistance of 
counsel in the proceedings leading to that incarceration which 
White must demonstrate to sustain his ineffective assistance of 
counsel claim. Thus, White has failed to show prejudice, one of 
the requirements to sustain an ineffective assistance of counsel 
claim. We cannot conclude that the trial court was clearly 
erroneous in deciding that White was not deprived of effective 
assistance of counsel in accordance with the right guaranteed by 
the sixth amendment to the U.S. Constitution and article I, 
§ 11, of the Nebraska Constitution. 


PENALTIES FOR THE ASSAULT CHARGE 
White argues that the record fails to show he knew the 
possible penalties for the assault charge and that such lack of 
information rendered his nolo contendere plea involuntary. 
As a matter of due process in the Nebraska criminal justice 
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system, a defendant’s guilty or nolo contendere plea must 
satisfy the requirements expressed in State v. Irish, 223 Neb. 
814, 394 N.W.2d 879 (1986). See State v. High, 225 Neb. 690, 
407 N. W.2d 776 (1987). 

In Irish, this court stated: 

[I]n order to support a finding that a plea of guilty or nolo 
contendere has been entered freely, intelligently, 
voluntarily, and understandingly, 
1. The court must 
a. inform the defendant concerning (1) the nature of the 
charge; (2) the right to assistance of counsel; (3) the right 
to confront witnesses against the defendant; (4) the right 
to a jury trial; and (5) the privilege against 
self-incrimination; and 
b. examine the defendant to determine that he or she 
understands the foregoing. 
2. Additionally, the record must establish that 
a. there is a factual basis for the plea; and 
b. the defendant knew the range of penalties for the 
crime with which he or she is charged. 
223 Neb. at 820, 394 N.W.2d at 883. Accord State v. Walker, 
235 Neb. 85, 453 N.W.2d 482 (1990). 
[Wjhile in order for a defendant to enter a voluntary and 
intelligent plea of guilty, he or she must know the penalty 
for the crime to which he or she is pleading, and although 
it is preferable that such knowledge be imparted by the 
judge accepting the plea, it is nonetheless possible to prove 
the defendant’s knowledge by other means. 
State v. Mentzer, 233 Neb. 843, 845-46, 448 N.W.2d 409, 410-11 
(1989). Accord State v. Fischer, 220 Neb. 664, 371 N.W.2d 316 
(1985). See, also, State v. Irish, supra. 

Because the district court, before accepting White’s nolo 
contendere plea to the assault charge, failed to inform White 
concerning the penalties possible on conviction for that charge, 
we look elsewhere in the record to determine whether White 
knew the range of penalties for conviction on the assault 
charge. 

The record clearly establishes that before White pled nolo 
contendere to both charges, the court informed White that the 
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penalty range for the attempted robbery conviction was 
imprisonment for aminimum term of | year and a maximum of 
20 years, a fine of $25,000, or both such imprisonment and 
fine. White’s lawyer told him that the total of years for 
imprisonment on convictions for the attempted robbery charge 
and the assault charge was 25 years. As a matter of simple - 
arithmetic, if there was a total of 25 years on both charges and a 
maximum term of 20 years on the attempted robbery charge, 
the remainder, namely, 5 years, pertained to the assault charge. 
Apart from the arithmetic implicit in his lawyer’s letter, that is, 
“the maximum possible sentences . . . can be up to 25 years in 
prison,” White’s lawyer supplied credible testimony which, if 
believed by the district court, established that the lawyer 
informed White concerning the range of possible penalties fora 
conviction on the assault charge, a “maximum term of 
imprisonment of five years or a fine of $10,000 or both.” 
Although White denied receipt of that information from his 
lawyer, whether such information was actually imparted from 
the lawyer to White was a question of witness credibility and a 
factual determination for the district court. Consequently, 
there is evidence which supports a finding that White knew that 
the maximum term of imprisonment for a conviction on the 
assault charge was 5 years, as specified in § 28-105(1). Also, 
from the testimony of White’s lawyer, there is evidence that 
White was supplied with information concerning a fine on the 
assault charge, namely, a $10,000 fine, or both the statutorily 
specified imprisonment and fine. 

Therefore, we are unable to conclude that the district court’s 
findings on White’s motion for postconviction relief were 
clearly erroneous. See, State v. Williams, 224 Neb. 114, 396 
N.W.2d 114 (1986); State v. Dixon, 237 Neb. 630, 467 N.W.2d 
397 (1991); State v. Clear, 236 Neb. 648, 463 N.W.2d 581 
(1990). 

Consequently, in accordance with State v. Irish, 223 Neb. 
814, 394 N.W.2d 879 (1986), we conclude that White is not 
entitled to postconviction relief; hence, the judgment of the 
district court is affirmed. 

AFFIRMED. 
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DaviDR. TARVIN, APPELLANT, V. MUTUAL OF OMAHA INSURANCE 


COMPANY AND CIGNA PROPERTY & CASUALTY COMPANIES, 
APPELLEES. 
472 N.W.2d 727 


Filed August 2, 1991. No. 90-939. 


Workers’ Compensation: Proof. For an award based on disability, a claimant 
must establish, by a preponderance of the evidence, that the enployment 
proximately caused an injury which resulted in disability compensable under the 
Workers’ Compensation Act. 

: . An employee has the burden to show the cause-and-effect 
relationship involving employment, an industrial injury, and disability. 

: . A claimant is entitled to an award under the Workers’ 

Compensation Act for a work-related injury and disability if the claimant 
shows, by a preponderance of evidence, that the claimant sustained an injury 
and disability proximately caused by an accident which arose out of and in the 
course of the claimant’s employment, even though a preexisting disability or 
condition has combined with the present work-related injury to produce the 
disability for which the claimant seeks an award. 
. To sustain an award in a workers’ compensation case involving 
a preexisting disease or condition, a claimant must prove that the injury which is 
the basis for the claim arose out of and in the course of employment and that the 
preexisting disease or condition combined with the work-related injury to 
produce disability, or that the work-related injury aggravated, accelerated, or 
inflamed the preexisting condition. 

: . In a workers’ compensation case, by a preponderance of 
evidence a claimant must prove that the claimant’s employment proximately 
caused the claimed injury or disability and thereby correspondingly negate thata 
claimant’s condition existing independent of the claimant’s employment and 
before a work-related incident alleged to be a cause of the claimed disability is 
the sole cause of the disability for which compensation is sought. 

Trial. Determination of causation is, ordinarily, a matter for the trier of fact. 


Appeal from the Nebraska Workers’ Compensation Court. 


Affirmed. 


David J. Cullan, of David J. Cullan & Associates, for 


appellant. 


Melvin C. Hansen and Matthew J. Buckley, of Hansen, 


Engles & Locher, P.-C., for appellees. 


HastTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 


GRANT, and FAHRNBRUCH, JJ. 
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SHANAHAN, J. 

David R. Tarvin brought a workers’ compensation action 
against his employer, Mutual of Omaha Insurance Company, 
and against Cigna Property & Casualty Companies, which 
supplied workers’ compensation insurance coverage for 
Mutual. Tarvin’s action was based on his disabling depression 
and anxiety, which he claimed were aggravated by his 
“job-related mental and/or physical stresses, pressures, and 
activities.” At rehearing, the Nebraska Workers’ Compensation 
Court found that Tarvin failed to prove compensability of his 
condition and dismissed Tarvin’s action. 


STANDARD OF REVIEW 
Findings of fact made by the Nebraska Workers’ 
Compensation Court after rehearing have the same force 
and effect as a jury verdict ina civil case. .. . In testing the 
sufficiency of evidence to support findings of fact made 
by the Nebraska Workers’ Compensation Court after 
rehearing, the evidence must be considered in the light 
most favorable to the successful party. . . . Factual 
determinations by the Workers’ Compensation Court will 
not be set aside on appeal unless such determinations are 
clearly erroneous. Regarding facts determined and 
findings made after rehearing in the Workers’ 
Compensation Court, § 48-185 precludes the Supreme 
Court’s substitution of its view of facts for that of the 
Workers’ Compensation Court if the record contains 
evidence to substantiate the factual conclusions reached 
by the Workers’ Compensation Court. . . . As the trier of 
fact, the Nebraska Workers’ Compensation Court is the 
sole judge of the credibility of witnesses and the weight to 
be given testimony. 
Fees v. Rivett Lumber Co. , 228 Neb. 617, 620, 423 N. W.2d 483, 
486 (1988). Accord, Heiliger v. Walters & Heiliger Electric, 
Inc., 236 Neb. 459, 461 N.W.2d 565 (1990); Mendoza v. Omaha 
Meat Processors, 225 Neb. 771, 408 N.W.2d 280 (1987). See, 
also, Neb. Rev. Stat. § 48-185 (Reissue 1988). 
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BACKGROUND OF TARVIN’S CLAIM 
Tarvin’s History of Mental Disorder. 

At age 17, Tarvin first suffered depression in 1958 after a 
serious gunshot injury to his leg, which resulted in chronic 
arthritis in the injured leg and persistent pain, causing him to 
limp even to the present. In 1978, Tarvin suffered recurrent 
major depressive episodes and an apparent schizoid personality 
disorder. Tarvin was hospitalized and began taking anti- 
depressant medication regularly and received psychotherapy. In 
1985, Tarvin moved to Omaha and commenced employment 
with Mutual as a computer programmer. 


Tarvin’s Job Performance at Mutual. 

In June 1987, a supervisor at Mutual gave Tarvin a verbal 
warning concerning a disagreement. Although Tarvin 
experienced some subsequent depression, his- work improved, 
and the supervisor withdrew the warning. Tarvin was eventually 
promoted to systems analyst. On January 12, 1989, Tarvin 
received a written warning regarding his performance 
deficiencies. On February 24, Mutual placed Tarvin on 
probation for 60 days and informed him that unless his 
performance improved, his employment would be terminated. 

During these disciplinary procedures, Tarvin experienced 
excessive pressure and stress; for example, his supervisors 
began to regularly monitor his work and fellow workers 
excluded him from social events and coffeebreaks. Finally, on 
March 10, 1989, while en route to work, Tarvin became so filled 
with anxieties that he was unable to enter an elevator at work 
and proceed to his office. Tarvin has been unable to work since 
that incident. 


Tarvin’s Mental Evaluation. 

Tarvin then underwent psychiatric evaluation to determine 
the cause of his inability to work. Dr. James Severa testified 
that Tarvin’s job-related stress caused Tarvin’s neurochemical 
level to become imbalanced, a condition which prevented 
normal transmission of messages from Tarvin’s brain. 
However, Dr. Severa was unaware of any specific trauma to the 
body that caused Tarvin’s disabling mental condition and that 
“it took [Tarvin] a while to become dysfunctional... .” 
Another psychiatrist, Dr. Stan Moore, expressed the opinions 
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that Tarvin suffered from a schizoid personality disorder and 
major depression and that Tarvin’s “brain chemistry has not 
been altered or changed by the stress experienced at Mutual of 
Omaha.” Dr. Moore expressly rejected Dr. Severa’s opinion 
regarding employment at Mutual as the cause of Tarvin’s 
present mental condition and disability. Moore concluded that 
there was no causal relationship between any job-related stress 
that Tarvin may have experienced at Mutual and Tarvin’s 
present mental condition. Dr. Moore elaborated on the basis for 
his conclusion; for instance, Tarvin experienced almost 
identical problems before his employment with Mutual, 
displayed extreme reluctance to form any social relationships, 
and failed to interact with coemployees. Tarvin manifested 
those symptoms of a schizoid personality and major depression 
at least 10 years before he commenced his employment at 
Mutual. 


ASSIGNMENT OF ERROR 
Tarvin claims that the Workers’ Compensation Court erred 
in finding that Tarvin’s mental disability was not a compensable 
injury under the Nebraska Workers’ Compensation Act. 


CLAIMANT’S BURDEN OF PROOF 

Neb. Rev. Stat. § 48-151(2) (Reissue 1988) in part provides 
that in all workers’ compensation cases, an “accident” shall 
mean “an unexpected or unforeseen injury happening suddenly 
and violently . . . and producing at the time objective symptoms 
of an injury. The claimant shall have a burden of proof to 
establish by a preponderance of the evidence that such 
unexpected or unforeseen injury was in fact caused by the 
employment.” 

“TFJor an award based on disability, a claimant must 
establish, by a preponderance of the evidence, that the 
employment proximately caused an injury which resulted in 
disability compensable under the Workers’ Compensation 
Act.” Heiliger v. Walters & Heiliger Electric, Inc., 236 Neb. 
459, 468-69, 461 N.W.2d 565, 572-73 (1990). See, Grauerholz v. 
Cornhusker Packing Co., 230 Neb. 641, 432 N.W.2d 831 
(1988); Mendoza v. Omaha Meat Processors, 225 Neb. 771, 408 
N.W.2d 280 (1987). 
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“An employee has the burden to show the cause-and-effect 
relationship involving employment, an industrial injury, and 
disability.” Fees v. Rivett Lumber Co., 228 Neb. 617, 621, 423 
N.W.2d 483, 486 (1988). 

(A] claimant is entitled to an award under the Workers’ 
Compensation Act for a work-related injury and 
disability if the claimant shows, by a preponderance of 
evidence, that the claimant sustained an injury and 
disability proximately caused by an accident which arose 
out of and in the course of the claimant’s employment, 
even though a preexisting disability or condition has 
combined with the present work-related injury to produce 
the disability for which the claimant seeks an award. 
Reiliger v. Walters & Heiliger Electric, Inc., supra at 467, 461 
N.W.2d at 571-72. 

To sustain an award in a workers’ compensation case 
involving a preexisting disease or condition, a claimant must 
prove that the injury which is the basis for the claim arose out of 
and in the course of employment and that the preexisting 
disease or condition combined with the work-related injury to 
produce disability, or that the work-related injury aggravated, 
accelerated, or inflamed the preexisting condition. See, 
Reiliger v. Walters & Heiliger Electric, Inc., supra; Spangler v. 
State, 233 Neb. 790, 448 N.W.2d 145 (1989); Neb. Rev. Stat. 
§ 48-101 (Reissue 1988). 

In a workers’ compensation case, by a preponderance 
of evidence a claimant must prove that the claimant’s 
employment proximately caused the claimed injury or 
disability and thereby correspondingly negate that a 
claimant’s condition existing independent of the 
claimant’s employment and before a work-related incident 
alleged to be a cause of the claimed disability is the sole 
cause of the disability for which compensation is sought. 

Heiliger v. Walters & Heiliger Electric, Inc., supra at 466, 461 
N.W.2d at 571. See, also, Fees v. Rivett Lumber Co., supra. 

Unless the character of an injury is objective, that is, an 
injury’s nature and effect are plainly apparent, an injury is 
a subjective condition, requiring an opinion by an expert 
to establish the causal relationship between an incident 
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and the injury as well as any claimed disability consequent 
to such injury. 
Mendoza v. Omaha Meat Processors, supra at 785, 408 N. W.2d 
at 289. See, also, Fees v. Rivett Lumber Co., supra. 
“Determination of causation is, ordinarily, a matter for the 
trier of fact.’ Mendoza v. Omaha Meat Processors, supra at 
778, 408 N.W.2d at 285. 


DISCUSSION 

In Sorensen vy. City of Omaha, 230 Neb. 286, 289, 430 
N.W.2d 696, 698 (1988), westated: 

A similar case dealing with mental stimulus producing 
injury is Bekelski v. Neal Co., [141 Neb. 657, 4 N.W.2d 
741 (1942)]. There, this court, interpreting the former but 
substantially similar version of § 48-151, held that for a 
plaintiff to recover, he or she had to prove (1) an 
unexpected or unforeseen event, happening suddenly and 
violently, (2) producing at the time objective symptoms of 
injury and (3) violence to the physical structure of the 
body. 

Tarvin claims that he suffered “violence to the physical 
structure of the body,” since he suffered a biochemical 
alteration of his brain and because “a contributing factor [in 
the] exacerbation of his pre-existing anxiety and depression was 
increased pain in his gunshot leg caused by walking and 
carrying documents at work.” Brief for appellant at 15-16. 

Without restating all the medical evidence, we note that Dr. 
Moore testified that stress from Tarvin’s employment at Mutual 
produced no chemical alteration in Tarvin’s brain and that 
Tarvin’s mental condition and resultant disability were 
attributable solely to Tarvin’s condition before employment at 
Mutual. Moreover, Dr. Moore specifically expressed his 
medical opinion that Tarvin’s employment at Mutual did not 
cause the condition on which Tarvin’s workers’ compensation 
claim is based. “We have repeatedly held that where the record 
presents nothing more than conflicting medical testimony, this 
court will not substitute its judgment for that of the 
compensation court.” Zaleski v. Farmland Foods, Inc., 219 
Neb. 157, 161, 361 N.W.2d 523, 526 (1985). Undoubtedly, 
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Tarvin suffers an unfortunate and severe disability. However, in 
view of the medical evidence in Tarvin’s case, the Workers’ 
Compensation Court, in resolving a factual question, could 
reasonably have concluded, and did conclude, that Tarvin 
failed to prove that his condition was caused by employment at 
Mutual. 

Since there is sufficient evidence to support the factual 
conclusion by the Nebraska Workers’ Compensation Court, we 
are unable to state that the Nebraska Workers’ Compensation 
Court was clearly erroneous in its factual determination that 
Tarvin failed to prove an accident resulting in a compensable 
injury and disability. 

The award of the Nebraska Workers’ Compensation Court is 
supported by the evidence, is not clearly erroneous, and is, 
therefore, affirmed. 

AFFIRMED. 


IN RE INTEREST OF M.P., ACHILDUNDER 18 YEARS OF AGE. 
STATE OF NEBRASKA, APPELLEE, V. J. P., APPELLANT. 
472. N.W.2d 432 


Filed August 2, 1991. No. 90-1026. 


1. Parental Rights: Appeal and Error. In an appeal from a judgment terminating 
parental rights, an appellate court tries factual questions de novo on the record, 
which requires an appellate court to reach a conclusion independent of the 
findings of the trial court, but, when evidence is in conflict, an appellate court 
considers and may give weight to the fact that the trial court observed the 
witnesses and accepted one version of the facts rather than another. 

2. Parental Rights: Evidence: Proof. Neb. Rev. Stat. § 43-292 (Reissue 1988) 
imposes two requirements before parental rights may be terminated. First, 
requisite evidence must establish existence of one or more of the circumstances 
described in subsections (1) to (6) of § 43-292. Second, if a circumstance 
designated in subsections (1) to (6) is evidentially established, there must be the 
additional showing that termination of parental rights is in the best interests of 
the child, the primary consideration in any question concerning termination of 
parental rights. The standard of proof for each of the two preceding 
requirements prescribed by § 43-292 is evidence which is “clear and convincing.” 

3. Parental Rights: Proof. Regarding parental noncompliance with a 
court-ordered rehabilitative plan, under Neb. Rev. Stat. § 43-292(6) (Reissue 
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1988) as a ground for termination of parental rights, the State must prove by 
clear and convincing evidence that (1) the parent has willfully failed to comply, in 
whole or in part, with a reasonable provision material to the rehabilitative 
objective of the plan and (2) in addition to the parent’s noncompliance with the 
rehabilitative plan, termination of parental rights is in the best interests of the 
child. 

4, ; . In the absence of any reasonable alternative and as the last 
resort to dispose of an action brought pursuant to the Nebraska Juvenile Code, 
termination of parental rights is permissible when the basis for such termination 
is proved by clear and convincing evidence. 

5. Evidence: Words and Phrases. Clear and convincing evidence means and is that 
amount of evidence which produces in the trier of fact a firm belief or conviction 
about the existence of a fact to be proved. 


Appeal from the County Court for Hall County: RICHARDE. 
WEAVER, Judge. Affirmed. 


Jerry J. Fogarty, Deputy Hall County Public Defender, for 
appellant. 


Mark J. Young, Deputy Hall County Attorney, for appellee. 
Daniel J. Thayer, guardian ad litem. 


Hastinas, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


SHANAHAN, J. 

J.P. appeals from the judgment of the county court for Hall 
County, sitting as a juvenile court pursuant to Neb. Rev. Stat. 
§ 43-245 (Cum. Supp. 1990) of the Nebraska Juvenile Code, by 
which J.P’s parental rights in her 5-year-old son, M.P., were 
terminated as the result of J.P’s failure to comply with a 
court-ordered rehabilitation plan. 


STANDARD OF REVIEW 

In an appeal froma judgment terminating parental rights, an 
appellate court tries factual questions de novo on the record, 
which requires an appellate court to reach a conclusion 
independent of the findings of the trial court, but, when 
evidence is in conflict, an appellate court considers and may 
give weight to the fact that the trial court observed the witnesses 
and accepted one version of the facts rather than another. Jn re 
Interest of J.S., A.C., and C.S.,227 Neb. 251, 417 N.W.2d 147 
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(1987). Accord, Jn re Interest of A.H., 237 Neb. 797, 467 
N.W.2d 682 (1991); Jn re Interest of T.C., 226 Neb. 116, 409 
N.W.2d 607 (1987). 

The unequivocal language of § 43-292 imposes two 
requirements before parental rights may be terminated. 
First, requisite evidence must establish existence of one or 
more of the circumstances described in subsections (1) to 
(6) of § 43-292. Second, if a circumstance designated in 
subsections (1) to (6) is evidentially established, there must 
be the additional showing that termination of parental 
rights is in the best interests of the child, the primary 
consideration in any question concerning termination of 
parental rights. The standard of proof for each of the two 
preceding requirements prescribed by § 43-292 is evidence 
which is “clear and convincing.” 

In re Interest of J.S., A.C., and C.S., supra at 267, 417 N.W.2d 
at 158. See, also, /n re Interest of T.C., supra. “[W]hen a parent 
fails to make reasonable efforts to comply with a court-ordered 
rehabilitative plan, the parent’s failure presents an independent 
reason justifying termination of parental rights.” Jn re Interest 
of J.S., A.C., and C.S., supra at 266, 417 N.W.2d at 158. 
Accord, In re Interest of A.H., supra; In re Interest of L.O. and 
B.O., 229 Neb. 889, 429 N. W.2d 388 (1988). 
[RJegarding parental noncompliance with a court-ordered 
rehabilitative plan, under § 43-292(6) as a ground for 
termination of parental rights, the State must prove by 
clear and convincing evidence that (1) the parent has 
willfully failed to comply, in whole or in part, with a 
reasonable provision material to the rehabilitative 
objective of the plan and (2) in addition to the parent’s 
noncompliance with the rehabilitative plan, termination 
of parental rights is in the best interests of the child. 
In re Interest of J.S., A.C., and C.S., supra at 267, 417 N.W.2d 
at 158. Accord, Jn re Interest of J.L.M. et al., 234 Neb. 381, 451 
N.W.2d 377 (1990); In re Interest of L.O. and B.O., supra; In re 
Interest of L.H., 227 Neb. 857, 420 N. W.2d 318 (1988). 
“In the absence of any reasonable alternative and as the last 
resort to dispose of an action brought pursuant to the Nebraska 
Juvenile Code. . . termination of parental rights is permissible 
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when the basis for such termination is proved by clear and 
convincing evidence.” In re Interest of T-C., supra at 117, 409 - 
N.W.2d at 609. Accord, Jn re Interest of A.H., supra; In re 
Interest of J.S., A.C., and C.S., supra. “ ‘[C)lear and 
convincing evidence means and is that amount of evidence 
which produces in the trier of fact a firm belief or conviction 
about the existence of a fact to be proved.’ ” In re Interest of 
J.S., A.C., and C.S., supra at 266, 417 N.W.2d at 157 (quoting 
from Castellano v. Bitkower, 216 Neb. 806, 346 N.W.2d 249 
(1984)). 


BACKGROUND FOR PARENTAL 
RIGHTS TERMINATION 

On July 21, 1988, the county court conducted an 
adjudication hearing attended by J.P., who is M.P’s biological 
mother; J.P’s lawyer; the guardian ad litem for M.P; the 
county attorney for Hall County; and a representative from the 
Nebraska Department of Social Services (DSS). The court 
determined that M.P,, born February 19, 1985, was a juvenile 
within the purview of the Nebraska Juvenile Code. See Neb. 
Rev. Stat. § 43-247(3)(a) (Reissue 1988). All the afore- 
mentioned persons attended a hearing on September 15, 1988, 
at which the court, after receipt of evidence relative to J.P’s use 
of controlled substances, placed M.P’s custody with DSS and 
ordered a rehabilitation plan for J.P., which, without 
objection, included the requirement that J.P. refrain from use 
of alcohol and drugs. Through a series of review hearings, the 
court ordered continuation of the rehabilitation plan for J.P. 
As the result of a review hearing on October 26, 1989, J.P. 
obtained physical custody of M.P., but the rehabilitation plan, 
including the prohibition against J.P’s use of alcohol and drugs, 
remained in effect. 

On May 27, 1990, police and paramedics, responding to a 
call from an undisclosed source, found J.P. delirious in the 
bedroom of her home. Beneath J.P., who was clad in pajamas, 
a police officer found a hypodermic syringe, and he noted 
“fresh needle marks” on J.P’s abdomen. M.P. was not at home, 
but was later taken to the home of J.P’s brother. The 
paramedics transported J.P. to a Grand Island hospital where 
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she was admitted to the emergency room and received medical 
attention. On September 11 the county attorney filed a motion 
to terminate J.P’s parental rights and, as grounds for 
termination, alleged J.P’s habitual use of liquor or narcotic 
drugs to the serious detriment of M.P., see Neb. Rev. Stat. 
§ 43-292(4) (Reissue 1988), and J.P’s failure to comply with the 
rehabilitation plan, which was designed to correct the 
conditions leading to the adjudication that M.P. was a child 
within the Nebraska Juvenile Code. See § 43-292(6). M.P’s 
father was not involved in the termination proceedings. 


EVIDENCE FOR TERMINATION 
OF PARENTAL RIGHTS 

Over J.P’s objection, the court allowed a DSS caseworker 
assigned to J.P. and M.P. to testify in an opinion that M.P’s best 
interests necessitated termination of J.P’s parental rights. Also 
over J.P’s objection, the court received a Grand Island police 
officer’s testimony that J.P. was arrested in August 1990 for 
drunk driving. Although J.P., through her assignments of error, 
complains about the testimony from the DSS caseworker and 
the police officer, in our de novo review we disregard that 
particular testimony and direct our attention to other probative 
evidence on the question whether J.P’s parental rights in M.P. 
should be terminated. 

In connection with a physical injury and anxiety, J.P. 
received various medications during 1988 through her 
physician, including Valium, a tranquilizer, and Bancap, an 
addictive painkiller issued in capsule form. In a meticulous 
itemization of the medications which he prescribed for J.P., the 
physician designated the various medications by name and 
individual prescription or refill. According to J.P’s physician, 
Dilaudid and Talwin were not among the medications 
prescribed for J.P. In any event, J.P. frequently obtained refills 
for the Bancap and, in May 1990, unbeknown to her physician, 
was “grinding up” Bancap capsules, which were then mixed 
with water to “hit” or “shoot” the liquid composition, that is, 
inject the concoction intravenously. Concerning the 
intravenous administration of Bancap, J.P. explained: 
“Because being a drug abuser through the past, I was suffering 


862 238 NEBRASKA REPORTS 


such severe pain that I thought in my mind that the pain would 
go away faster.” 

When J.P. arrived at the emergency room, a physician witha 
specialty in internal medicine examined her and diagnosed her 
condition as an “[e]pidural abscess... a... staph infection in 
the area of L4, L5... which had impinged upon her spinal 
cord. A pocket of pus on her spinal cord.” According to the 
internist, J.P. was “malnourished,” and her lumbar problem 
existed because J.P. “had multiple skin infection sites from, 
obviously, intravenous injections with staph abscesses on the 
skin in multiple locations.” Thus, the staph infection resulted 
from J.P’s “intravenous drug use” and accounted for her 
delirious condition observed by police and paramedics on their 
arrival at J.P’s home. Also, the physician noted that there were 
“multiple injection sites about [J.P’s] body” and that J.P’s 
intravenous drug use had “almost killed her.” As a result of his 
conversations with J.P., the physician learned that in addition 
to Bancap, J.P. had intravenously taken Dilaudid, an opiate 
and narcotic analgesic which is “a close cousin to morphine,” 
and Talwin, a potent synthetic narcotic analgesic. Both 
Dilaudid and Talwin are “controlled substances,” but neither 
had been prescribed by J.P’s physician. 

Two psychologists with several years’ experience testified. 
One testified that J.P. understood the “seriousness of drug 
addiction” and that J.P. was “very well aware of jeopardizing 
herself and her son if she went back to that kind of living.” The 
other testified that an illicit controlled substance in the home 
“would be detrimental to — to any child’s well-being.” 

In view of all the foregoing, the court concluded that the 
evidence clearly and convincingly established that J.P. had 
failed to rehabilitate herself regarding her drug abuse and that 
the best interests of M.P. required termination of J.P’s parental 
rights concerning M.P. 

In unequivocal language, the court-ordered plan for J.P’s 
rehabilitation forbade unauthorized use of a controlled 
substance. Apart from her unusual administration of Bancap, a 
narcotic obtained by her physician’s prescription, J.P. 
acknowledged her intravenous injection of two controlled 
substances, Dilaudid and Talwin, narcotic analgesics which she 
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undoubtedly obtained without her physician’s prescription, 
since neither Dilaudid nor Talwin was mentioned among the 
narcotics prescribed. Testimony from the psychologists 
established that J.P. recognized the danger to herself and her 
child in a lifestyle involving illicit drug addiction. Implicit in the 
psychologists’ testimony is the premise that the home must bea 
child’s refuge from today’s widespread abuse and misuse of 
controlled substances as counterfeit passports from the reality 
of life. In J.P’s situation, the home was a stage for a play with 
one inevitable sorry ending, a tragedy for which a child might 
have been a spectator, but need not become a player. See, /n re 
Interest of H.P.A., 237 Neb. 410, 466 N.W.2d 90 (1991); Jn re 
Interest of O.R. and D.R., 231 Neb. 791, 438 N.W.2d 146 
(1989). 

Hence, from our de novo review, we conclude that the 
evidence clearly and convincingly establishes that J.P. willfully 
failed to comply with the court-ordered plan of rehabilitation 
and that, under the circumstances, the best interests of M.P. 
require termination of J.P’s parental rights in her child. 
Consequently, we affirm the judgment of the county court for 
Hall County. 

AFFIRMED. 

BOSLAUGH, J., concurs in the result. 


STATE OF NEBRASKA, APPELLANT, V. LAUREEN L. WOJCIK, 
APPELLEE. 
472 N.W.2d 732 


Filed August 2, 1991. No. 91-127. 


Sentences: Appeal and Error. When the State, pursuant to Neb. Rev. Stat. §§ 29-2320 
et seq. (Reissue 1989), appeals and claims that a sentence imposed on a 
defendant is excessively lenient, the standard of review is whether the sentencing 
court abused its discretion in the sentence imposed. 


Appeal from the District Court for Douglas County: 
STEPHENA. Davis, Judge. Sentence modified. 
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James S. Jansen, Douglas County Attorney, and Maria R. 
Leslie for appellant. 


Thomas M. Kenney, Douglas County Public Defender, and 
Timothy P. Burns for appellee. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


SHANAHAN, J. 

Without a plea agreement with the State and on her nolo 
contendere plea entered while represented by counsel, Laureen 
L. Wojcik was convicted of knowingly and intentionally 
abusing her 3-month-old son, David, a crime under Neb. Rev. 
Stat. § 28-707(1) (Reissue 1989) of the Nebraska Criminal Code 
which, pertinent to Wojcik’s case, provides: 

A person commits child abuse if he or she knowingly [orj 
intentionally . . . causes or permits a minor child to be: 

(a) Placed in a situation that endangers his or her life or 
health; or 

(b) Cruelly confined or cruelly punished; or 

(c) Deprived of necessary food, clothing, shelter, or 
care. 

Intentional child abuse is a Class IV felony. See § 28-707(4). 
After Wojcik’s nolo contendere plea on November 26, 1990, 
and a presentence report, the district court for Douglas County 
sentenced Wojcik to probation for 3 years. Pursuant to Neb. 
Rev. Stat. § 29-2320 (Reissue 1989), the State has appealed, 
claims that the sentence of probation is too lenient, and requests 
this court to set aside Wojcik’s sentence and impose an 
appropriate sentence under the circumstances. See Neb. Rev. 
Stat. § 29-2323 (Reissue 1989) (sentencing alternatives available 
to the Nebraska Supreme Court when a sentence imposed is too 
lenient). 


STANDARD OF REVIEW 
When the State, pursuant to Neb. Rev. Stat. §§ 29-2320 et 
seq. (Reissue 1989), appeals and claims that a sentence imposed 
on a defendant is excessively lenient, the standard of review is 
whether the sentencing court abused its discretion in the 
sentence imposed. State v. Reynolds, 235 Neb. 662, 457 N.W.2d 
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405 (1990); State v. Stastny, 227 Neb. 748, 419 N.W.2d 873 
(1988). 


BACKGROUND FOR CHARGE 

At the time of the charged child abuse, Wojcik, an admitted 
alcoholic since she was 19 years of age, was 33 years old with a 
ninth grade education and was divorced. In addition to David, 
Wojcik had three other children at home: a 17-year-old son; one 
daughter, age 10; and another daughter, who was 6 years old. In 
1976, rather than “going through the hassle” of a child abuse 
charge, Wojcik relinquished her then 3-year-old son for 
adoption. David is hydrocephalic. 

In 1979, in the district court for Sarpy County, Wojcik was 
convicted of conspiracy to commit first degree murder and was 
sentenced to imprisonment for 5 to 15 years in the Nebraska 
Penal and Correctional Complex. However, Wojcik was 
paroled in 1983, but violated her parole by becoming 
intoxicated and in 1984 was returned to confinement in the 
women’s penal facility at York, from which she was discharged 
in 1987. 

In December 1989, police investigated a child abuse 
complaint against Wojcik concerning her younger daughter, 
who was then 5 years of age. A member of Wojcik’s family 
observed Wojcik hit the little girl with a “2x4” and, with a 
clinched fist, strike the child in the eye, resulting in the child’s 
swollen eye. In a later interview with a psychologist, the 
daughter stated that Wojcik “threw me against the wall.” A 
child abuse charge was filed, but was later dismissed by the 
Statein April 1990. 

On the evening of June 10, 1990, Wojcik brought David to 
the emergency room at the University of Nebraska Medical 
Center, where he was admitted to the pediatric intensive care 
unit. Physicians who admitted David at UNMC readily noted 
David’s hydrocephalus and, additionally, observed severe 
swelling of David’s head. On inquiry from a physician, Wojcik 
denied that David had sustained any recent injury. One of the 
physicians asked when the extraordinary swelling of David’s 
head had begun. Wojcik at first said that the swelling started 2 
days earlier, but then changed the time to approximately a week 
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and, finally, to 10 days before bringing David to the hospital. 
Without any clarifying explanation, Wojcik had failed to keepa 
medical appointment for David on May 21, 1990. David was 
placed on oxygen with constant surveillance. Hospital records 
contained the remark that Wojcik was intoxicated at the time of 
David’s admission. 

Hydrocephalus is acondition which may occur in infants and 
is marked by an abnormal increase in the cerebrospinal fluid 
normally present in small amounts in and around the brain. 
Normally, the human brain contains approximately 2 ounces of 
cerebral fluid, but in hydrocephalus the brain may contain 
several pints of fluid. Presence of the fluid is accompanied by 
an enlargement of the skull and cerebral ventricles, which are 
small chambers or cavities within the brain, and increased 
pressure of fluid between the brain and skull and within the 
ventricles. The increased pressure causes brain tissue to become 
thinner, even shrivel, and atrophy, while the head enlarges, with 
the result that mental deterioration follows and fatal 
convulsions may ensue. 

A pediatrician at UNMC rendered the following diagnosis: 

David Wojcik is a 3 month old admitted to UNMC 
Intensive Care Unit on June 10, 1990. David has massive 
bilateral chronic subdural hematomas [a localized 
collection of clotted blood beneath the outer of the three 
membranes covering the brain and spinal cord] and 
communicating hydrocephalus [nothing obstructs the 
flow of cerebral fluid, but the fluid accumulates because it 
is not systemically absorbed in an individual]. He is 
severely neurologically compromised at this time related 
to these problems, and the increased intercranial pressure 
resulting from them. 

From the clinical presentation and the medical 
evaluations performed since admission, it is evident to me 
that David’s chronic subdural hematomas are the direct 
result of abuse and most consistent with “shaken baby” 
syndrome. As mentioned, the subdural hematomas are 
chronic [existing for a long duration], and have been 
developing and no doubt symptomatic for some time. 

Mother’s history regarding David’s health status is 
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inconsistent and changeable. Evidence of medical neglect 
is apparent in mother’s failure to seek medical attention 
for David’s injury until such time as the problems were 
extreme. 

Hospital records prepared by David’s attending and 
examining physicians included comments such as “marked 
megalocephaly probably secondary to trauma” and “[bJilateral 
subdural hematomas secondary to shaken baby syndrome.” A 
“Diagnostic Radiology Consultation Report” for David 
contained: “There are massive bilateral extra axial fluid 
collections, consistent with subdural hematomas, probably 
subacute. There are several small areas of increased density in 
the left subdural, which probably represents more recent 
hemorrhage. The brain is compressed symmetrically from both 
sides. The etiology is most likely secondary to trauma.” 

To relieve the accentuated hydrocephalus, surgeons drilled 
into David’s skull at a cranial horizontal midline just behind his 
right ear and, through the cranial opening, made a “small hole . 
..in the dura using electrocautery.” After making an incision in 
David’s abdomen, surgeons used a catheter as a 
ventriculoperitoneal shunt for passage of cerebral fluid from 
David’s brain to his abdomen for systemic absorption. 

Under the circumstances, David’s physicians notified the 
Omaha Police Division, which commenced an investigation 
into possible child abuse. In the course of the investigation on 
June 12, after police officers obtained a “Rights Advisory” 
form, that is, Wojcik’s acknowledgment that she had received 
the Miranda warning or admonition from the police officers, 
and after Wojcik’s waiver of the rights expressed in Miranda, 
Wojcik told officers that on an afternoon between May 7 and 
11, 1990, David was lying on his back in his crib and crying, 
while Wojcik’s other children were downstairs. According to 
Wojcik, she went over to the crib, leaned over, picked up David, 
and “shook him a couple of times and then told him to be quiet 
so I could think.” When an officer asked how long Wojcik had 
shaken David, Wojcik answered: “Just for a few minutes. 
Tryin’ to get him to be quiet, because I was upset; I was tryin’ to 
think. I couldn’t think when he cried.” Shortly thereafter, 
Wojcik’s mother appeared on the scene, and Wojcik handed 


868 238 NEBRASKA REPORTS 


David to her mother, left the house, and went for a walk. 

Wojcik was charged under § 28-707(1) and convicted by her 
nolo contendere plea to the charge of intentional child abuse 
concerning David. Wojcik’s children, except the 17-year-old 
son, are in temporary foster homes under jurisdiction of the 
separate Juvenile court of Douglas County. 


WOJCIK’S SENTENCE 

Asa Class IV felony, intentional child abuse is punishable by 
5 years’ imprisonment, a $10,000 fine, or both such 
imprisonment and fine, with no specified minimum penalty on 
conviction. 

Another possible sentence statutorily available to the 
sentencing court was probation pursuant to Neb. Rev. Stat. 
§ 29-2260 (Reissue 1989), which provides in part: 

(2) . . . {T]he court may withhold sentence of 
imprisonment unless, having regard to the nature and 
circumstances of the crime and the history, character, and 
condition of the offender, the court finds that 
imprisonment of the offender is necessary for protection 
of the public because: 

(a) The risk is substantial that during the period of 
probation the offender will engage in additional criminal 
conduct; 

(b) The offender is in need of correctional treatment 
that can be provided most effectively by commitment to a 
correctional facility; or 

(c) A lesser sentence will depreciate the seriousness of 
the offender’s crime or promote disrespect for law. 

(3) The following grounds, while not controlling the 
discretion of the court, shall be accorded weight in favor 
of withholding sentence of imprisonment: 

(a) The crime neither caused nor threatened serious 
harm; 

(b) The offender did not contemplate that his or her 
crime would cause or threaten serious harm; 

(c) The offender acted under strong provocation; 

(d) Substantial grounds were present tending to excuse 
or justify the crime, though failing to establish a defense; 
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(e) The victim of the crime induced or facilitated 
commission of the crime; 

(f) The offender has compensated or will compensate 
the victim of his or her crime for the damage or injury the 
victim sustained; 

(g) The offender has no history of prior delinquency or 
criminal activity and has led a law-abiding life for a 
substantial period of time before the commission of the 
crime; 

(h) The crime was the result of circumstances unlikely 
torecur; 

(i) The character and attitudes of the offender indicate 
that he or she is unlikely to commit another crime; 

Gj) The offender is likely to respond affirmatively to 
probationary treatment; and 

(k) Imprisonment of the offender would entail 
excessive hardship to his or her dependents. 

(4) When an offender who has been convicted of a 
crime is not sentenced to imprisonment, the court may 
sentence him or her to probation. 

After the court sentenced Wojcik to probation for 3 years, 
the State appealed, claiming that the sentence imposed was too 
lenient. 


CLAIM OF EXCESSIVELY LENIENT SENTENCE 
Section 29-2322 provides that when the State has appealed 
and claims that a sentence is excessively lenient, 

the Supreme Court, upon a review of the record, shall 
determine whether the sentence imposed is excessively 
lenient, having regard for: 

(1) The nature and circumstances of the offense; 

(2) The history and characteristics of the defendant; 

(3) The need for the sentence imposed: 

(a) To afford adequate deterrence to criminal conduct; 

(b) To protect the public from further crimes of the 
defendant; 

(c) To reflect the seriousness of the offense, to promote 
respect for the law, and to provide just punishment for the 
offense; and 
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(d) To provide the defendant with needed educational 
or vocational training, medical care, or other correctional 
treatment in the most effective manner; and 

(4) Any other matters appearing in the record which the 
court shall deem pertinent. 

Regarding possible dispositions of the State’s appeal based 
onaclaim of excessively lenient sentence, § 29-2323 provides: 

Upon consideration of the criteria enumerated in 
section 29-2322, the Supreme Court shall: 

(1) If it determines that the sentence imposed is 
excessively lenient, set aside the sentence, and: 

(a) Remand the case for imposition of a greater 
sentence; 

(b) Remand the case for further sentencing 
proceedings; or 

(c) Impose a greater sentence; or 

(2) If it determines that the sentence imposed is not 
excessively lenient, affirm the sentence. 

The crime of child abuse frequently includes not only 
physical injury inflicted on a child, but mental trauma as well. 
Until experience teaches otherwise, a child looks to a parent for 
love, help, and a relationship of unlimited trust. At least in a 
child’s early years, the child needs a nurturing parent for the 
very continuation of life itself. This is especially true in the case 
of David, who was both dependent and defenseless in his crib 
within his home, which ordinarily should be a child’s sanctuary 
or refuge from the hurt waiting outside. David’s mother, 
however, betrayed parental trust by making risk a very real part 
of David’s life. Violence became not only a part of life, but a 
way of life taught and learned in the Wojcik home. What is 
learned today will be taught tomorrow. Child abuse cannot be a 
part of that education. We will not attempt a complete 
itemization of all the qualities of a good parent, but parental 
indifference, even apathy, to a child’s injury inflicted by a 
parent would not be on that list anywhere. While violence has 
been a persistent part of Wojcik’s life, inside and outside her 
home, that is not the type of force which ought to drive her 
children, or anyone’s children, in their lives. 

Therefore, having considered the nature of the offense and 
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its circumstances, Wojcik’s character and history of violence, 
the seriousness of child abuse as a crime against those least able 
to protect themselves, and the need to deter Wojcik from future 
harm to her family, we conclude that a sentence to probation is 
inadequate punishment for the crime committed. Hence, we 
conclude that the district court abused its discretion by 
sentencing Wojcik to probation and, therefore, set aside the 
district court’s sentence imposed on Wojcik. Under the 
circumstances, we find that a sentence to imprisonment is 
appropriate. Consequently, we sentence Wojcik to 
imprisonment at hard labor in a facility under the direction and 
jurisdiction of the Nebraska Department of Correctional 
Services for a term of 20 months to 5 years, with credit for 
Wojcik’s custodial time, if any, spent during pendency of the 
final disposition of this cause. 

The State has convinced us that Wojcik’s sentence is too 
lenient, which it was; therefore, we have corrected the sentence 
imposed on Wojcik. Much of the information which we have 
examined concerning Wojcik’s sentence is contained in the 
presentence report. One might reasonably expect that a court 
will consider relevant information contained in the presentence 
report, whether a matter for the sentencing court or an 
appellate court reviewing the sentence imposed. In Wojcik’s 
case, the presentence report consists of photographs and 350 
pages offered in a looseleaf edition of unnumbered pages. The 
“PSR” was secured only by a thin rubberband, which broke, 
causing a cascade of papers and no small uncertainty regarding 
the proper sequence of the material reassembled for future use. 
In any event, perhaps some of the facts, buried in the 
presentence report, escaped the district court’s detection, which 
is understandable in view of the disarray in which the 
presentence report came before the district court and us. 

In preparing its brief, the State is required to observe the rule: 
The statement of facts shall be made in narrative form, 
and shall consist of so much of the substance of the record 
as is necessary to present the case. Each and every 
recitation of fact, whether in the statement of facts or 
elsewhere in the brief, shall be annotated to therecord.... 

Neb. Ct. R. of Prac. 9D(1)f (rev. 1991). The State has 
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disregarded the preceding rule. Although we are not required to 
search through the record to locate recitations of fact 
unannotated to the record, see State v. Biernacki, 237 Neb. 215, 
465 N.W.2d 732 (1991), nevertheless, we have examined the 
record in Wojcik’s case to ascertain the circumstances bearing 
on the claim that Wojcik’s sentence is too lenient. Also, we point 
out that on November 1, 1990, at instruction from this court, 
Nebraska probation officers were directed that every 
presentence report shall consist of pagination numbered 
consecutively to facilitate examination and use of the report by 
a sentencing court and an appellate court as well. The 
presentence report in Wojcik’s case was submitted on February 
4, 1991, 3 months after issuance of the directive concerning 
pagination of every presentence report. Nevertheless, it is 
counsel’s responsibility to prepare a brief in conformity with the 
rules of this court. If carrying out that responsibility requires 
some communication between counsel and those who prepare 
the record, including a PSR, for appellate review, then, as an 
admonition to be taken seriously, we suggest such 
communication. A word to the wise is sufficient. 
SENTENCE MODIFIED. 


STATE OF NEBRASKA, APPELLANT, V. KENT H. PIERSON, APPELLEE. 
472 N.W.2d 898 


Filed August9, 1991. No. 91-446. 
Appeal from the District Court for Douglas County: JAMES 
M. Murpny, Judge. Affirmed. 


James S. Jansen, Douglas County Attorney, and Donald L. 
Schense for appellant. 


Bill Bracker for appellee. 


WHITE, J. 

The State has requested summary review of the trial court’s 
order which granted the defendant’s motion to suppress 
evidence obtained in a search. The State’s request, filed 
pursuant to Neb. Rev. Stat. § 29-824 (Reissue 1989), argues 
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that the trial court’s finding that the evidence should be 
suppressed is clearly erroneous. 

On October 17, 1990, members of the Omaha Police 
Division’s emergency response unit (ERU), which assists in 
serving search warrants in suspected high-risk situations, 
entered the backyard of a home at 1906 Military Avenue in 
Omaha, Nebraska. The ERU team leader, Sgt. Timothy 
Conahan, stated that he did not see or handle the warrant, but 
he believed the ERU was assisting the Federal Bureau of 
Investigation in serving a warrant for a video poker game or slot 
machine. The FBI’s information was allegedly based on 
electronic surveillance of a residence in Waterloo, Nebraska, in 
connection with an ongoing narcotics investigation. 

The warrant was served at 7 a.m. The ERU chose to gain 
entry to the house, believed to be a clubhouse for Hell’s Angels, 
through the rear. This required the team to climb a 6-foot chain 
link fence because they were unable to cut the padlock on the 
gate. After climbing the fence, the members were allegedly 
threatened by three barking Rottweiler guard dogs. The team 
members shot and killed one dog to prevent it from attacking an 
officer. When Conahan and the team reached the back door, 
Conahan said, he heard voices inside the residence and 
announced, “Omaha Police, search warrant, everybody 
down.” In a matter of seconds, the officers then kicked in the 
door and the ERU entered the residence. 

A second search warrant was issued, on October 17, 1990, 
for the Military Avenue house, except that the references to the 
gambling device were deleted and information obtained during 
the first search was added. Apparently, appellee Kent H. 
Pierson’s home, at 3811 South 35th Street in Omaha, was also 
searched. 

The defendant was charged by information on October 31, 
1990, with unlawful possession with intent to deliver a 
controlled substance (methamphetamine), use of a firearm to 
commit a felony, and possession of a firearm by a felon. His 
motion to suppress alleged that the evidence was obtained 
based on an improperly executed search warrant and that the 
application for the warrant lacked sufficient, reliable 
information for the issuing magistrate to have found probable 
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cause of criminal activity. Pierson asserted that the information 
upon which the warrant was obtained was based on an illegal 
wiretap and upon information which was sealed and should not 
have been disclosed. He also alleged that the search warrant for 
a gambling machine was a pretext to search the residence in 
connection with the ongoing narcotics investigation. 

The district court granted the motion to suppress, finding 
that there was no evidence that any officers attempted to 
request entry through the front door of the house, that anyone 
in the house refused a request to enter, or that anyone in the 
house was given an opportunity to refuse entry. The court held 
that the task force violated the express provisions of both state 
and federal statutes governing the serving of search warrants. 
The exigent circumstances claimed by the officers were created 
by the officers’ own actions in scaling the fence and entering a 
private yard where they knew they would be confronted by 
three large guard dogs. The trial court stated, “Any emergency 
could have been avoided by walking up to the front door, 
knocking, and asking permission to enter.” The trial court did 
not accept the State’s argument that the officers were acting in 
good faith, thus bringing the search under the “good faith” 
exception to the exclusionary rule. Noting that the record failed 
to support this contention, the court stated, “Ignorance, for 
which there is no excuse, does not give rise to good faith.” The 
motion to suppress was granted and the evidence suppressed. 

In this review, the State assigns as error the trial court’s 
suppression of evidence seized pursuant to a federal warrant 
which was served in a no-knock fashion due to exigent 
circumstances. 

In reviewing a trial court’s ruling on a motion to suppress, 
this court will uphold the trial court’s ruling, absent a finding 
that the ruling was clearly erroneous. State v. Patterson, 237 
Neb. 198, 465 N. W.2d 743 (1991). 

It is first noted that search warrants may be issued by an 
impartial magistrate, upon a showing of “probable cause,” 
which has been defined as 

“ ‘a flexible, common-sense standard. It merely requires 
that the facts available to the officer would “warrant a 
man of reasonable caution in the belief,” [citation 
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omitted] that certain items may be contraband or stolen 
property or useful as evidence of a crime; it does not 
demand any showing that such a belief be correct or more 
likely true than false. A “practical, nontechnical” 
probability that incriminating evidence is involved is all 
that is required.’ ” 

State v. Parmar, 231 Neb. 687, 696, 437 N.W.2d 503, 509 

(1989). 

It has also been held that in determining the validity of a 
search warrant, the reviewing court may consider only 
information brought to the attention of the issuing magistrate. 
State v. Hodge and Carpenter, 225 Neb. 94, 402 N.W.2d 867 
(1987). 

Unreasonable searches and seizures are proscribed by the 4th 
amendment to the U.S. Constitution, and this prohibition is 
enforceable against the states through the 14th amendment. 
Ker v. California, 374 U.S. 23, 83 S. Ct. 1623, 10 L. Ed. 2d 726 
(1963), citing Mapp v. Ohio, 367 U.S. 643, 81S. Ct. 1684, 6 L. 
Ed. 2d 1081 (1961). As noted in State v. Vrtiska, 225 Neb. 454, 
460, 406 N.W.2d 114, 119 (1987), cert. denied 484 U.S. 863, 108 
S. Ct. 180, 98 L. Ed. 2d 133, “Generally, seizure of property is 
permissible under a validly authorized search warrant, under 
exigent circumstances, or under some other recognized 
exception to the warrant requirement.” 

Searches must be reasonable, which has been interpreted to 
mean that “absent exigent circumstances, law enforcement 
officers executing a search warrant must first announce their 
presence and purpose and then give those within the premises to 
be searched sufficient time to voluntarily permit the officers to 
enter.” State v. Watkinson, Wis. 2d __, , 468 
N.W.2d 763, 764 (1991), citing Ker v. California, supra. 

In Ker, the U.S. Supreme Court outlined examples of exigent 
circumstances which may relieve law enforcement officers of 
the announcement requirement before executing a warrant: 
imminent destruction of vital evidence, the need to rescue a 
victim in peril, or an increase in peril to the officer. 

Both Nebraska and federal law define the circumstances 
under which a search warrant is to be served. Neb. Rev. Stat. 
§ 29-411 (Reissue 1989) states: 
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In executing a... search warrant... the officer may 
break open any outer or inner door or window of a 
dwelling house or other building, if, after notice of his 
office and purpose, he is refused admittance; or without 
giving notice of his authority and purpose, if the judge or 
magistrate issuing a search warrant has inserted a 
direction therein that the officer executing it shall not be 
required to give such notice. . . . The judge or magistrate 
may so direct only upon proof under oath, to his 
satisfaction that the property sought may be easily or 
quickly destroyed or disposed of, or that danger to the life 
or limb of the officer or another may result, if such notice 
begiven.... 

Federal law, 18 U.S.C. § 3109 (1988), provides: 

The officer may break open any outer or inner door or 
window of a house, or any part of a house, or anything 
therein, to execute a search warrant, if, after notice of his 
authority and purpose, he is refused admittance or when 
necessary to liberate himself or a person aiding him in the 
execution of the warrant. 

Under these statutes, two kinds of search warrants may be 
executed: “knock-and-announce” and “no-knock.” In order to 
obtain a warrant which may be served without knocking, the 
magistrate must be provided with information to support the 
need for entry without announcement. 

North Dakota has a similar statute governing the execution 
of a search warrant, and the North Dakota Supreme Court 
stated that the statute is a “codification of the common law rule 
that police may break into a home only after announcing their 
presence and purpose in seeking entry.” State v. Sakellson, 379 
N.W.2d 779, 781-82 (N.D. 1985). The court wrote: 

The primary policies underlying the knock-and-announce 
rule are the protection of privacy in the home and the 
prevention of violent confrontations. [Citations omitted.] 


. .. [AJn unannounced entry by officers increases the 
potential for violence by provoking defensive measures a 
surprised occupant would otherwise not have taken had he 
known that the officers possessed a warrant to search his 
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home. 
Sakellson, supra at 782. 
The court wrote that compliance with the knock-and- 
announce requirement does not hinder law enforcement, 
because a no-knock warrant may be issued under certain 
circumstances, and “even without a no-knock warrant, 
announcement prior to entry may be excused under certain 
exigent circumstances.” Sakellson, supra at 783. 
I agree with a Minnesota court which held that “[a]n officer’s 
belief that exigent circumstances exist must be based on fact.” 
State v. Whelan, 350 N.W.2d 414, 417 (Minn. App. 1984). 
As the California Supreme Court has noted, noncompliance 
with the knock-and-announce rule may be excused 
when the officer acts on a reasonable and good faith belief 
that compliance would increase his peril, frustrate an 
arrest, or permit the destruction of evidence. Such a 
belief, however, must be based on the facts of the 
particular case. It cannot be justified by a general 
assumption that certain classes of persons subject to arrest 
are more likely than others to resist arrest, attempt to 
escape, or destroy evidence. 

People v. Rosales, 68 Cal. 2d 299, 305, 437 P.2d 489, 493, 66 

Cal. Rptr. 1, 5 (1968). 

The Sakellson court adopted similar standards which may 
excuse Officers from the usual notice requirements: “when (1) 
reasonably acting to prevent destruction or disposal of 
evidence; (2) when notice would ‘increase the peril of the 
officers or others;’ and (3) when notice would be a useless 
gesture.” Sakellson, supra at 783 n.3. 

In the present case, the warrant did not include an 
authorization for a no-knock entry. The affidavit in support of 
the warrant did not seek or provide any justification for a 
no-knock entry. Richard J. Heideman, a special agent for the 
FBI, wrote the affidavit, which sought authority to search the 
Military Avenue home for a gambling machine which was being 
brought to Omaha from California. Heideman stated that 
surveillance indicated that the machine was sighted in a pickup 
owned by Gary Apker and that Apker was observed meeting 
with another individual and unloading the device into the 
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building. 

In State v. Waits, 185 Neb. 780, 786-87, 178 N.W.2d 774, 779 
(1970), it is stated: ‘ ‘The search much [sic] be one directed in 
good faith toward the objects specified in the warrant or for 
other means and instrumentalities by which the crime charged 
had been committed. It must not be a general exploratory 
search through which the officers merely hope to discover 
evidence of wrongdoing.’ ” 

Craig Molek, a member of the ERU team, testified that he 
did not read the search warrant and that he was not sure if it was 
ano-knock warrant, but that that is the kind normally served by 
the team. Kurt Sorys, another ERU member, also stated that 
the team normally executes no-knock warrants. He testified 
that no one asked that the door be opened and that he did not 
hear anyone destroying evidence. Gary Hammer, a team leader, 
stated that the ERU team normally enters unannounced and 
that he did not hear anyone trying to flush or destroy evidence. 
Anthony Infantino, who was in charge of the ERU team, did 
not take part in the actual search, but testified that he did 
reconnaissance of the address to determine how to enter. 
Conahan testified that no one refused the team entry and that 
he did not check to see if the door was locked before ordering it 
kicked in. 

Adopting the elements named in Sakellson, Whelan, and 
Rosales, | do not find that the Omaha ERU team met any of the 
requirements which may excuse officers from first announcing 
their presence. The evidence sought and named in the warrant, 
a gambling machine, could not be destroyed or disposed of 
easily. There was no evidence that notice would increase the 
peril to officers or others. Indeed, testimony was presented that 
the law enforcement officers’ surveillance had indicated that 
only one person was expected to be in the clubhouse at the time 
of the execution of the warrant. The mere fact that the home 
was asserted to be a Hell’s Angels clubhouse does not indicate 
that any weapons would be present. Evidence was presented 
that no prior disturbances had been reported at the house in the 
past 4!/2 years. Neither is there evidence that the notice would 
have been a useless gesture. If only one person was expected to 
be at the house, the numerous officers sent to execute the 
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warrant should have been able to serve it after announcing their 
presence. 
The State argues that the officers had a reasonable belief that 
exigent circumstances existed. In State v. Watkinson, 
Wis. 2d , 468 N.W.2d 763 (1991), citing State v. Cleveland, 
118 Wis. 2d 615, 348 N.W.2d 512 (1984), the Wisconsin court 
held that announcement prior to entry is not required where 
there is a reasonable belief that the announcement would 
endanger the safety of the police or others or where there is a 
reasonable belief that unannounced entry is required to prevent 
the destruction of evidence. Wisconsin does not have a state 
statute similar to Nebraska’s regulating the execution of search 
warrants, but the officers in Cleveland argued that they needed 
to serve the warrant as a no-knock warrant because they were 
seeking drugs, and “drug dealers are often armed.” Cleveland, 
supra at 631 n.16, 348 N.W.2d at 521 n.16. The Wisconsin court 
rejected that argument, and I agree in this case, in which a 
member of the ERU team testified that it is common knowledge 
that persons at the Hell’s Angels clubhouse normally are 
armed. The Wisconsin court wrote: 
The fact that a person is a member of a class of persons 
more likely to resist search is not sufficient to justify 
unannounced entry. The officer must have knowledge of 
specific facts that indicate that this particular person will 
conduct himself or herself in this manner when 
confronted by police. 

Id. 

I agree with the trial court in finding that the officers here 
violated both state and federal law. The search warrant was 
issued to look for a gambling machine, and there is nothing in 
the record to indicate that the occupants of the home could have 
disposed of the machine if the officers had first knocked at the 
front door and announced their intention to execute the 
warrant. It is true that exigent circumstances may apply whereit 
is believed that narcotics may be inside a residence and the 
narcotics could be disposed of prior to entry after announcing 
the warrant. That does not apply to a gambling machine which 
was described as being about 5 feet high and 2 feet wide. As the 
affidavit indicated, it required two individuals to move the 
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machine when it was unloaded from a pickup truck and taken 
into the house. Unlike narcotics, which can easily be disposed 
of by flushing down a toilet, this gambling machine could not 
have been removed from the residence after the officers 
announced their presence and prior to their entry. 

Nor is there evidence that the officers were in danger in 
attempting to retrieve the machine. None of the occupants were 
attempting to flee the residence. Conahan stated that he heard 
people talking, but that does not mean that these people were 
dangerous or that they would not have opened the door if 
requested to do so. The evidence is clear that the ERU did not 
request entry. A tactical decision was made to attempt entry 
from the rear, but no explanation has been provided for the 
decision not to attempt entry from the front, which was not 
fenced or guarded by dogs. When Conahan notified the 
residents of the ERU’s presence, he did not say, “Omaha Police, 
search warrant, open up,” but instead ordered “everybody 
down.” Within seconds, the door was kicked down. 

The Nebraska Supreme Court has not previously ruled on 
any case differentiating between knock-and-announce and 
no-knock warrants. However, in State v. Holman, 229 Neb. 57, 
424 N.W.2d 627 (1988), the court held that a warrant which was 
issued for service in the daytime but which was served at 8 p.m. 
was not properly served. The case at bar is analogous—the 
knock-and-announce warrant was served as a no-knock 
warrant. In Ho/man, the court held that the improper service of 
the warrant required that the seized evidence should have been 
suppressed. The same rule applies to the evidence here. 

Nothing in the record indicates that the ERU encountered 
any exigent circumstances, other than those of their own 
creation, which would have allowed them to serve a 
knock-and-announce warrant as a no-knock warrant. Nor am I 
persuaded that they had a good faith belief that they would be 
in danger in serving the warrant, since none of the ERU 
members ever saw the warrant. The remedy for the illegal 
seizure of evidence is that such evidence must be suppressed, 
and the trial court was correct in granting the defendant’s 
motion. 

AFFIRMED. 
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MICHAEL MCCORMACK, APPELLANT, V, FIRST WESTROADS BANK, 
A CORPORATION, APPELLEE. 
473 N.W.2d 102 


Filed August 16, 1991. No. 89-002. 


1. Summary Judgment. A summary judgment is proper when the pleadings, 
depositions, admissions, stipulations, and affidavits in the record disclose that 
there is no genuine issue as to any material fact or as to the ultimate inferences to 
be drawn therefrom and that the moving party is entitled to judgment as a matter 
of law. 

2. . In a court’s consideration of a motion for summary judgment, the 
evidence is to be viewed most favorably to the party against whom the motion is 
directed, giving to that party the benefit of all favorable inferences which may 
reasonably be drawn from the evidence. 

3. Summary Judgment: Proof. Since the party moving for summary judgment has 
the burden of showing that no genuine issue as to any material fact exists, that 
party must produce enough evidence to demonstrate his entitlement to a 
judgment if the evidence were to remain uncontroverted at a trial, after which 
the burden of producing contrary evidence shifts to the party opposing the 
motion. 

4. Promissory Notes: Debtors and Creditors. The taking of a new note for an 
existing note is a renewal of the old indebtedness, and not a payment of the debt, 
unless there is a specific agreement between the parties that the new note shall 
extinguish the original debt. 

5. Contracts: Principal and Surety: Debtors and Creditors. Where the surety 
makes no inquiry on the subject, the duty of disclosure as to facts increasing the 
risks of the undertaking depends upon the circumstances of the case. Generally, 
the creditor may assume that the surety has obtained information from other 
sources or has chosen to assume whatever risks may be involved. A duty of 
disclosure may arise when the creditor knows or has good grounds for believing 
(1) the surety is being deceived or misled or (2) the surety has been induced to 
enter the contract in ignorance of facts materially increasing his risks, of which 
the creditor has knowledge and which the creditor has the opportunity to 
disclose prior to the surety’s acceptance of the undertaking. 

6. Contracts: Debtors and Creditors. Collateral proceeds are to be applied in the 
manner provided in the agreement between the parties or in the absence of such 
agreement in such order as the creditor deter mines. 

7. Contracts: Parol Evidence. The parol evidence rule renders ineffective proof of 
a prior or contemporaneous oral agreement which alters, varies, or contradicts 
the terms of a written agreement. 


Appeal from the District Court for Douglas County: 
EDWARDE. HANNON, Judge. Affirmed. 


James P. Fitzgerald, of McGrath, North, Mullin & Kratz, 
PC., for appellant. 
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Thomas F. Flaherty, of Fraser, Stryker, Vaughn, Meusey, 
Olson, Boyer & Bloch, P.C., for appellee. 


HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


PER CURIAM. 

Plaintiff-appellant, Michael McCormack, signed a pledge 
agreement guaranteeing a debt of Acoustical Engineering, Inc., 
and pledging certain shares of stock as collateral. After 
Acoustical defaulted on its promissory note to defendant- 
appellee, First Westroads Bank (hereinafter Bank), 
the Bank sold the stock and applied the proceeds to the debt. In 
his second amended petition, McCormack set out four “‘causes 
of action,” alleging generally that the Bank converted the 
pledged shares of stock, as shown by certain alleged conduct of 
the Bank. The district court for Douglas County granted 
summary judgment in favor of the Bank and dismissed 
McCormack’s petition. 

McCormack appeals from that order, assigning as error the 
actions of the trial court “in entering summary judgment for 
the [Bank] because there were genuine issues of material fact 
and the evidence was susceptible of different interpretations.” 
McCormack then assigns as error the actions of the court in 
seven specific instances: (1) in determining that the evidence 
was not sufficient to show that a later promissory note between 
Acoustical and the Bank did not discharge Acoustical’s prior 
indebtedness secured by McCormack’s pledge of collateral, or 
that there was not a material fact issue as to a conversion; (2) in 
determining that the refinancing of the earlier note was an 
extension of the underlying debt that McCormack had agreed 
to; (3) in determining that the Bank acted in good faith; (4) in 
finding that the Bank’s promise to set up a “lock box” 
agreement to collect Acoustical’s receivables was not 
enforceable by McCormack; (5) in failing to find that “the 
Bank’s disclaimer of its duty to protect and preserve the 
collateral was unenforceable”; (6) in failing to resolve the issue 
“whether the Bank’s disposition of Acoustical’s assets was 
commercially reasonable”; and (7) in dismissing the case 
without ruling on McCormack’s contention that the Bank had 
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improperly applied Acoustical’s collateral to debts other than 
the debt guaranteed by McCormack. Weaffirm. 

A summary judgment is proper when the pleadings, 
depositions, admissions, stipulations, and affidavits in the 
record disclose that there is no genuine issue as to any material 
fact or as to the ultimate inferences to be drawn therefrom and 
that the moving party is entitled to judgment as a matter of law. 
Neb. Rev. Stat. § 25-1332 (Reissue 1989); Millard v. Hyplains 
Dressed Beef, 237 Neb. 907, 468 N. W.2d 124 (1991). In a court’s 
consideration of a motion for summary judgment, the evidence 
is to be viewed most favorably to the party against whom the 
motion is directed, giving to that party the benefit of all 
favorable inferences which may reasonably be drawn from the 
evidence. J. J. Schaefer Livestock Hauling v. Gretna St. Bank, 
229 Neb. 580, 428 N.W.2d 185 (1988). Since the party moving 
for summary judgment has the burden of showing that no 
genuine issue as to any material fact exists, that party must 
produce enough evidence to demonstrate his entitlement to a 
judgment if the evidence were to remain uncontroverted at a 
trial, after which the burden of producing contrary evidence 
shifts to the party opposing the motion. Deutsche Credit Corp. 
v. Hi-Bo Farms, Inc. ,224 Neb. 463, 398 N. W.2d 693 (1987). 

In this appeal, we must view the evidence in a light most 
favorable to McCormack and give him the benefit of all 
reasonable inferences deducible from the evidence. See Millard 
v. Hyplains Dressed Beef, supra. 

The record presents the following facts in the form of 
affidavits, depositions, and exhibits: Acoustical was 
incorporated in 1963 by McCormack, acting as its attorney. 
Gerald Carlson and Darlene Carlson, husband and wife, were 
the sole stockholders of Acoustical and were two of the three 
directors of the company. McCormack was the other director. 
McCormack continued to serve as Acoustical’s primary 
attorney until sometime after Acoustical ceased active business 
operations on December 31, 1986. 

Acoustical and the Bank had a banking relationship which 
predated 1981. In 1981, Acoustical was involved in a 
construction contract in Saudi Arabia. Under that contract, 
Acoustical was obligated to provide a performance bank 
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guaranty in the sum of 545,287.50 Saudi riyals (approximately 
$168,000). Acoustical requested the assistance of the Bank in 
the issuance of this performance guaranty. The Bank required 
as a condition to the issuance of the performance guaranty that 
Acoustical provide negotiable collateral of a value of $180,000. 
Acoustical was not financially able to provide the collateral. 

McCormack, as trustee for himself; his father, John 
McCormack; and Michael Hagge, agreed with Acoustical to 
provide the $180,000 of collateral to support the performance 
guaranty in exchange for a fee of $150,000. McCormack, his 
father, and Hagge pledged various municipal bonds owned by 
McCormack’s father and a $65,000 Bank of Millard certificate 
of deposit owned by Hagge to the Bank to collateralize the 
Acoustical performance guaranty. None of the pledged 
collateral was owned by McCormack. 

The date for Acoustical’s payment of the $150,000 fee to 
McCormack under the Acoustical-McCormack agreement 
came and went, and Acoustical was unable to pay it. In the 
meantime, under the Saudi Arabian contract, Acoustical was 
obligated to replace the previously issued performance 
guaranty with a maintenance guaranty in approximately the 
same dollar amount. On or about March 21, 1983, the 
maintenance guaranty was issued by the Bank. The Bank at that 
time was still in possession of the collateral provided to it by 
McCormack in connection with the previously issued 
performance guaranty. 

In early July 1983, McCormack met with Gerald Carlson, 
Acoustical’s president, to discuss how Acoustical could 
collateralize the new maintenance guaranty in order that 
McCormack’s group’s collateral could be released and at the 
same time pay McCormack his $150,000 fee. They agreed that 
Acoustical should pay the $150,000 fee to McCormack and that 
McCormack would buy a $150,000 certificate of deposit and 
pledge it as collateral for the maintenance guaranty. The 
collateral owned by the others would be released. 

This agreement was carried out. McCormack bought a 
$150,000 certificate of deposit with the $150,000 paid to him by 
Acoustical and pledged it to the Bank to collateralize the 
maintenance guaranty. The collateral owned by McCormack’s 
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father and Hagge was released and returned to them. 

Peter Zandbergen, a vice president of the Bank, prepared an 
assignment of money market certificate and sent it to 
McCormack. McCormack did not like the form, and he 
redrafted it and signed it. Under this agreement, McCormack 
pledged the $150,000 certificate of deposit purchased with the 
$150,000 paid to him by Acoustical to the Bank as collateral for 
the guaranty. 

In January 1984, the existing $150,000 certificate of deposit 
matured, and McCormack purchased three certificates of 
deposit of the Bank totaling $150,000 and pledged them to the 
Bank as the collateral for the maintenance guaranty. 

On May 21, 1984, Acoustical secured a $300,000 loan 
through the Small Business Administration (SBA) guaranteed 
loan program. The SBA guaranteed the Bank repayment of 80 
percent of the loan and required as collateral a first priority 
security interest in all of Acoustical’s equipment, inventory, and 
accounts, subject to a $100,000 subordination in favor of the 
Bank with respect to Acoustical’s inventory and accounts 
receivable. The SBA also required a lien on the Carlsons’ 
personal residence. 

On March 1, 1985, McCormack advised the bank that he 
wanted to use some of the money represented by the pledged 
certificates of deposit to invest in 2,000 shares of First Data 
Resources, Inc., stock and to substitute the First Data 
Resources stock as collateral. The Bank agreed to this 
substitution. By assignment of stock dated May 6, 1985, 
McCormack pledged the 2,000 shares of First Data Resources 
stock to the Bank as collateral for the existing maintenance 
guaranty. 

In June 1985, McCormack purchased an additional 1,500 
shares of First Data Resources stock. He requested the Bank to 
cash some of the pledged certificates of deposit to pay the 
$41,337.72 price and instructed his broker to forward the stock 
to the Bank. The Bank complied with his request. 

By a third-party pledge agreement dated September 1985, 
McCormack pledged the 3,500 shares of First Data Resources 
stock and two certificates of deposit as collateral for 
Acoustical’s obligations under the maintenance guaranty. On 
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October 21, 1985, the beneficiary of the guaranty drew on it, 
and the banks involved were obligated to fund the draw. 

Also on October 21, 1985, Acoustical signed a new 
promissory note to the Bank in the sum of $160,009, 
representing the $153,786.54 paid out on the guaranty and an 
estimate of the amount of legal fees and expenses incurred in 
connection with a lawsuit involving that transaction. 
Acoustical signed a security agreement in favor of the Bank 
under which it pledged two certificates of deposit totaling 
$35,000. McCormack authorized and directed his stockbroker 
to dispose of the First Data Resources stock and purchase as 
many shares of Berkshire Hathaway stock as could be 
purchased with the proceeds, and directed his broker to deliver 
the Berkshire Hathaway stock certificates to the Bank. 
McCormack signed a third-party pledge agreement under 
which he pledged the two certificates of deposit then still being 
held by the Bank and the Berkshire Hathaway stock as 
collateral for the new October 21, 1985, Acoustical $160,009 
promissory note. 

Acoustical’s October 21, 1985, $160,009 note matured in 
1986, and another Acoustical note, representing advances 
made for general working capital, with an outstanding balance 
of $63,135.61, matured on April 26, 1986. By a promissory 
note dated June 20, 1986, the outstanding balances of both of 
these notes were combined into one $228,647.90 note from 
Acoustical to the Bank. 

By athird-party pledge agreement dated July 11, 1986, which 
was identical to the other third-party pledge agreements that 
McCormack had previously signed in favor of the Bank, 
McCormack reaffirmed the pledge of the 52 shares of 
Berkshire Hathaway stock, which were then being held by the 
Bank as security for Acoustical’s earlier notes and as security 
for the June 20, 1986, note and all extensions and renewals of it. 
The pledge agreement is the subject of this action. This pledge 
agreement stated it was executed 

[t]osecure . . . the debt liability or obligation of Acoustical 
Engineering, Inc. (“Debtor”) to Secured Party [the Bank] 
evidenced by or arising under the following: March 14, 
1983 Letter of Credit Agreement, September 15, 1985, 
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Reaffirmation & Indemnity Agreement, October 21, 
1985, $160,009.00 Promissory Note June 20, 1986 
$228,647.90 Promissory Note and any extensions, 
renewals or replacements thereof.... 

(Emphasis supplied.) 

On July 11, 1986, Acoustical signed a “Lock Box Processing 
Agreement,” under which the Bank agreed to provide a post 
office box for Acoustical’s remittances, to process the items 
remitted to the post office box, and to deposit the proceeds in 
Acoustical’s checking account. This agreement did not require 
the Bank to collect Acoustical’s accounts receivable and apply 
any part of the collections to Acoustical’s obligations at the 
Bank. 

By November 19, 1986, Acoustical thought it had an 
agreement with outside investors under which the investors 
would provide a $1,500,000 line of credit to pay off the Bank 
debt and provide working capital in exchange for 50 percent of 
the Acoustical stock. By this time, two of Acoustical’s notes had 
matured. An October 10, 1985, note for $117,085.55 was due 
and payable on October 31, 1986, and the June 20, 1986, note 
for $228,647.90 was due and payable on November 10, 1986. 
Evidence showed that because it appeared that Acoustical’s 
outside investor plans were nearing consummation, the Bank 
decided to renew both notes. 

By letter to Acoustical dated November 28, 1986, the Bank 
enclosed “two loan renewals” and requested that they be signed 
and returned. One of the renewal notes, in the sum of 
$237,095.62, evidenced the renewal of the unpaid balance of 
the June 20, 1986, $228,647.90 note plus accrued interest. Both 
notes were signed by Acoustical and returned to the Bank. 

By December 31, 1986, Acoustical learned that the investors 
had withdrawn their investment offer. Acoustical immediately 
discontinued its business operations. 

On March 18, 1987, pursuant to the terms of the SBA loan 
guaranty agreement, the Bank assigned, transferred, and 
endorsed all of its rights and interests in the Acoustical May 21, 
1984, $300,000 promissory note and in all of the collateral 
documents and guaranties to the SBA. Thereafter, the SBA 
conducted all phases of the sale and disposition of Acoustical’s 
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assets except for the collection of Acoustical’s accounts 
receivable. 

On March 25, 1987, after appropriate written notification, 
the Bank sold McCormack’s Berkshire Hathaway stock at a 
private sale for the total sum of $183,040. No one attended the 
sale except the Bank’s representatives. The Bank was the buyer 
and tendered the stock certificates to Dain Bosworth, Inc., for 
registration in the Bank’s name. 

All of the remaining Acoustical assets, including all 
inventory, equipment, machinery, etc., were sold by the SBA, 
and the proceeds thereof were applied to the unpaid balance of 
the May 21, 1984, $300,000 note. 

Notices of the sales of the Acoustical assets were sent to 
McCormack by the SBA, and McCormack corresponded with 
the SBA concerning such sales. 

After a hearing on the Bank’s motion for summary 
judgment, the district court granted the motion and dismissed 
the case. In doing so, the district court found that there had not 
been a novation of the June 20, 1986, note and that it had not 
been materially modified by the November 26, 1986, note; that 
the Bank had not breached any duty of good faith and fair 
dealing to McCormack; that the Bank disposed of 
McCormack’s collateral in a commercially reasonable manner, 
and as to any other collateral securing Acoustical’s debts, the 
manner in which it was disposed of had no relevance to 
McCormack’s pledge because under the third-party pledge 
agreement, the Bank had no obligation to resort to any other 
collateral pledged by Acoustical; and that although there was 
evidence that employees of the Bank promised McCormack 
that the Bank would set up a lock box in order to collect 
Acoustical’s accounts receivable and apply a percentage of 
those to reduce Acoustical’s debts, this promise was in conflict 
with express written provisions in the third-party pledge 
agreement between McCormack and the Bank and was 
therefore ineffective. 

McCormack first contends that he is not responsible under 
the third-party pledge agreement because the November 26, 
1986, note that Acoustical signed was a novation of the June 20, 
1986, note which is referred to in the July 11, 1986, 
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McCormack pledge agreement. In support of this argument, 
McCormack relies on testimony by the Carlsons that they 
thought the November 26, 1986, note was a new note; his 
allegation that the Bank approached him in November 1986 to 
sign a new pledge agreement; evidence of some bank 
procedures regarding trust documents on the Carlsons’ 
residence; computer reports of the Bank that show the June 20, 
1986, obligation as “paid”; and the fact that the amount of the 
obligation increased and the rate of interest decreased. 

The July 11, 1986, third-party pledge agreement provided 
that McCormack pledged 52 shares of Berkshire Hathaway 
stock to secure the debt of Acoustical arising under various 
notes set out above “and any extensions, renewals or 
replacements thereof.’ The agreement also provides in 
paragraph 6, captioned “Waivers by Pledgor”: 

Pledgor waives notice of Secured Party’s acceptance 
hereof and notice of the creation, existence and payment 
or nonpayment of the Obligations. None of the following 
acts or things (which Secured Party is authorized to do or 
not to do with or without notice to Pledgor) shall in any 
way affect or impair the Security Interest or Pledgor’s 
liabilities and obligations hereunder: (a) any extension or 
renewal (whether or not for longer than the original 
period) of any or all of the Obligations; (b) any change in 
the terms of payment or other terms of any or all of the 
obligations or any Collateral therefor, or any substitution 
or exchange of any evidence of any or all of the 
Obligations or collateral therefor, or any release of any 
collateral for any or all of the obligations; (c) any waiver 
or forbearance granted to Debtor or any other person 
hiable with respect to any or all of the obligations or any 
release of, compromise with, or failure to assert rights 
against Debtor or any such other person; (d) the 
procurement or failure to procure any other collateral for 
or guarantors or sureties of any or all of the Obligations; 
(e) the transfer to any person, at any time, of any interest 
in any of the obligations or any collateral therefor; (f) any 
arrangement, composition, extension, moratoria or other 
relief granted to Debtor pursuant to any statute now in 
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force or hereafter enacted; (g) any interruption in business 
relations between Secured Party and Debtor; (h) the 
failure or neglect to protect or preserve any Obligation or 
any collateral therefor, or to exercise any right which may 
be available to Secured Party by law or agreement prior to 
or after an Event of Default or a default under any other 
agreement, or any delay in doing any of the foregoing; (i) 
the failure or neglect to ascertain or assure that the 
proceeds of any loan to Debtor are used in any particular 
manner; and (j) the application or failure to apply in any 
particular manner any payments or credits upon the 
Obligations. 

On November 26, 1986, Gerald and Darlene Carlson 
executed another promissory note to the Bank. McCormack 
contends that this note was a new note and, therefore, 
constitutes a novation. The Bank contends the note was merely 
arenewal of an existing obligation. Gerald and Darlene Carlson 
both testified that they thought the note was a new note. 
Neither testified that they had a specific agreement with the 
Bank that their prior obligations with the Bank were 
extinguished. Darlene Carlson testified that she knew 
Acoustical remained responsible for the debt under the June 20, 
1986, note. 

McCormack claims that the Bank requested him to sign a 
new third-party pledge agreement and that he refused because 
nothing had been paid on the obligation secured by his stock. 
There is nothing in the evidence to support this assertion other 
than his statement and Gerald Carlson’s stated belief that the 
Bank approached McCormack about a new pledge agreement. 
Zandbergen testified that McCormack was not asked to sign a 
new pledge agreement because under the terms of the July 11, 
1986, document, McCormack’s pledge was good for any 
renewals or extensions of Acoustical’s obligations. 

Documentary evidence on this point is conclusive. As 
reflected in the affidavit of Robert Anderson, the Bank’s 
president, the computer report McCormack points to is a 
report used internally by the Bank to show a Joan history. The 
computer software which generated the report cannot 
distinguish between the payment of a note by renewal or the 
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payment of a note. In each instance of actual payment or 
renewal, the computer report shows the transaction as a 
“nayoff.” 

The entries on the reverse side of the June 20, 1986, note have 
the same bookkeeping implications. As reflected in Anderson’s 
affidavit, these are the customary entries made by Bank 
personnel to reflect either a renewal or an actual payment. The 
physical disposition of the original of the note and what is 
placed on the front side are the true indicators of what 
occurred. If the note is actually paid, the front is stamped 
“paid” and the original note is delivered to the borrower. If the 
note is renewed, it is stamped “renewed” and the Bank keeps 
the original. 

As to the procedures regarding trust documents on the 
Carlsons’ residence, the Bank’s policy was to provide all of the 
real estate titleholders notice of right of rescission whenever 
residential real estate is taken as collateral and any of the 
makers of the promissory note own an interest in the real estate. 
The Bank had advised its personnel that they are not to attempt 
to make a determination of whether a federal regulation 
requiring this procedure is technically applicable or not to the 
transaction. This procedure is to be followed whether the loan is 
anew loan or the renewal of an existing loan. 

The increase in the amount of the obligation under the 
November 26, 1986, note is due to unpaid interest that had 
accrued. The change in the interest rate was because of an 
extended period for repayment. The Bank was authorized to 
make these changes without any effect on its agreement with 
McCormack, according to paragraph 6 of the July 11, 1986, 
pledge agreement. 

The evidence regarding the November 26, 1986, note is clear 
that it was a renewal note. The note is identified as a renewal of 
the June 20, 1986, note and was retained by the Bank. The note 
was not marked “paid” and was not returned to Acoustical. 
The obligation under the June 20, 1986, note was never paid. 

“ “The taking of a new note for an existing note is a renewal 
of the old indebtedness, and not a payment of the debt, unless 
there is a specific agreement between the parties that the new 
note shall extinguish the original debt.’ ” First West Side Bank 
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v. Herzog, 204 Neb. 356, 360-61, 282 N.W.2d 38, 41 (1979). 
There is nothing in the evidence to establish that the parties had 
a specific agreement to extinguish the debt under the June 20, 
1986, note. McCormack’s evidence fails to controvert the fact 
that the November 26, 1986, note was a renewal of the June 20, 
1986, note. The third-party pledge agreement that he signed 
provided that McCormack was liable for the amount of the 
June 20, 1986, note and all renewals and extensions thereof. 
“[T]here is a strong presumption that a written instrument 
correctly expresses the intention of the parties to it... . [P]arties 
are bound by the terms of the contract even though their intent 
may be different from that expressed in the agreement.” 
Bedrosky v. Hiner, 230 Neb. 200, 205, 430 N.W.2d 535, 539 
(1988). 

The trial court did not err in its determination that there was 
no material fact question before it as to the fact that 
McCormack’s pledge agreement was applicable to the 
Acoustical November 26, 1986, note. 

McCormack then contends that even if there was not a 
novation of the June 20, 1986, note, the November 26, 1986, 
note is a material modification of the prior obligation because 
he did not consent to the increase in the obligation. As stated 
above, the increase is due to interest. There is nothing in the 
evidence to suggest the November 26, 1986, note materially 
modified the terms of the June 20, 1986, note. Nothing changed 
except the amount of the obligation and some payment terms — 
and interest. All of this was authorized under paragraph 6 of 
the July 11, 1986, third-party pledge agreement signed by 
McCormack. The trial court did not err in its determination in 
this regard. 

McCormack then contends that the Bank breached a duty of 
good faith and fair dealing to him because it failed to 
adequately disclose adverse financial information concerning 
Acoustical to him. While the Bank might have suspected that 
Acoustical was going to be unable to repay its obligations to it, 
there was also evidence to indicate that Acoustical’s situation 
was improving. Furthermore, McCormack never asked the 
Bank about Acoustical’s ability to pay. 

Where the surety makes no inquiry on the subject, the 
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duty of disclosure as to facts increasing the risks of the 
undertaking depends upon the circumstances of the case. 
Generally, the creditor may assume that the surety has 
obtained information from other sources or has chosen to 
assume whatever risks may be involved. A duty of 
disclosure may arise when the creditor knows or has good 
grounds for believing (1) the surety is being deceived or 
misled or (2) the surety has been induced to enter the 
contract in ignorance of facts materially increasing his 
risks, of which the creditor has knowledge and the 
opportunity to disclose prior to the surety’s acceptance of 
the undertaking. 

Bock v. Bank of Bellevue, 230 Neb. 908, 917, 434 N.W.2d 310, 

316 (1989). 

There is nothing in the evidence to suggest that McCormack 
was deceived or misled or that he had been induced to enter the 
third-party pledge in ignorance of facts materially increasing 
his risks. He was Acoustical’s attorney and heavily involved in 
negotiating the guaranty from the beginning. If he never saw 
any of Acoustical’s financial information, it was not because of 
any lack of access to it. The trial court did not err in this 
connection. 

McCormack then claims that the Bank should have applied 
$35,000 of Acoustical-owned certificates of deposit proceeds to 
the Acoustical debt secured by his stock. The basis for this claim 
is the Carlsons’ testimony that they pledged those certificates of 
deposit to help reduce McCormack’s liability under the 
third-party pledge agreement and their understanding that 
when the Bank cashed the certificates, the proceeds would 
reduce the loan that McCormack’s pledge secured. 

The October 21, 1985, security agreement between 
Acoustical and the Bank provides that the certificates of 
deposit are pledged as security for all debts owed by the debtor 
to the secured party, that the secured party may apply collateral 
proceeds to the payment of obligations in such order of 
application as the secured party may determine, and that the 
secured party is not obligated to apply cash proceeds of 
collateral in any particular order of application. 

McCormack, under the express terms of paragraph 6(j) of 
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the pledge agreement, acknowledged that the application or 
failure to apply in any particular manner payments or credits 
upon the obligations would have no effect on his liability under 
the pledge agreement. He may not be heard to contend to the 
contrary now. 

Collateral proceeds are to be applied in the manner provided 
in the agreement between the parties or, in the absence of such 
agreement, in such order as the creditor determines. First Nat. 
Bank vy. Benedict Consol. Indus., 224 Neb. 860, 402 N.W.2d 
259 (1987). The Bank’s application of Acoustical’s certificates 
of deposit proceeds to debt not secured by McCormack’s pledge 
was not a breach of a duty of good faith, and McCormack’s 
claim in this regard is without merit. 

McCormack then asserts that the Bank disposed of 
Acoustical’s collateral in a commercially unreasonable manner. 
The evidence regarding this issue is Carlson’s testimony as to the 
value of Acoustical’s equipment and inventory and what was 
offered for it prior to the SBA’s taking over the loan and 
disposing of the collateral. 

Paragraph 7 of the July Ii, 1986, third-party pledge 
agreement signed by McCormack provides: 

Whether or not Pledgor requests or demands that Secured 
Party do so, Secured Party shall not be required before 
exercising and enforcing its rights under this Agreement 
first to resort for payment of the Obligations to Debtor or 
to any guarantor or surety or other person obligated with 
respect to any Obligation, or to their properties or estates, 
or to any security interest or other collateral securing 
payment of any or all of the Obligations, or to any other 
interests, properties, liens, rights or remedies whatsoever. 
Pledgor agrees to defer exercising, and hereby waives, any 
and all rights which Pledgor might otherwise have to 
obtain reimbursement or payment from Debtor or other 
persons obligated with respect to any or all of the 
obligations or out of the property of Debtor or of such 
other persons (whether such rights to obtain 
reimbursement or payment are rights of recourse, rights 
of subrogation, rights of contribution, or otherwise) until 
all the Obligations shall have been fully paid to Secured 
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Party. 

There is nothing in the evidence to suggest that the Bank’s 
disposition of the Berkshire Hathaway stock was not done in a 
commercially reasonable manner. As to the disposition of the 
other collateral securing Acoustical’s obligations, all of it except 
the collection of the accounts receivable was turned over to the 
SBA, pursuant to the SBA loan authorization and guaranty 
agreement. McCormack was fully aware of all these 
transactions. The Bank did not dispose of collateral, other than 
the shares of stock in question. The SBA did. 

Neb. U.C.C. § 9-504(5) (1980) provides as follows: 

A person who is liable to a secured party under a guaranty, 
indorsement, repurchase agreement or the like and who 
receives a transfer of collateral from the secured party or is 
subrogated to his rights has thereafter the rights and duties 
of the secured party. Such a transfer of collateral is not a 
sale or disposition of the collateral under this article. 
After the collateral was transferred to it under the SBA loan 
authorization and guaranty agreement, the SBA was the 
“secured party” for purposes of disposing of the collateral ina 
commercially reasonable manner under § 9-504(5). See Reeves 
v. Associates Financial Services Co., Inc., 197 Neb. 107, 247 
N.W.2d 434 (1976). 

McCormack does not contend that the Bank’s collection of 
Acoustical’s accounts receivable was done in a commercially 
unreasonable manner, and as to the collateral transferred to the 
SBA, if any commercially unreasonable disposition occurred, 
the SBA is the party responsible, not the Bank. 

Finally, McCormack argues that the Bank breached a duty of 
good faith in not implementing a lock box agreement. The 
evidence shows that Zandbergen did represent at the time 
McCormack signed the July 11, 1986, third-party pledge 
agreement that the Bank would use the lock box to collect 
Acoustical’s accounts receivable and apply a part of the 
accounts collected to reduce all of Acoustical’s obligations at 
the Bank. The Bank did not begin doing this until sometime in 
November 1986. 

The third-party pledge agreement signed by McCormack on 
July 11, 1986, states in paragraph 7 that the Bank did not have 
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to resort to any other collateral to satisfy the obligation. The 
trial court found that Zandbergen’s representations on behalf 
of the Bank conflicted with the express terms of the pledge 
agreement and were therefore ineffective. “The parol evidence 
rule renders ineffective proof of a prior or contemporaneous 
oral agreement which alters, varies, or contradicts the terms of 
a written agreement.” Five Points Bank v. White, 231 Neb. 568, 
571, 437 N.W.2d 460, 462 (1989). The Bank did not violate any 
duty of good faith by disposing of McCormack’s pledged stock, 
pursuant to the terms of the third-party pledge agreement. 
McCormack’s argument is without merit. 

The underlying controlling fact is the written pledge 
agreement. As the trial court said in its memorandum order, “It 
is a very ordinary pledge agreement where the pledgee [Bank] 
took the pains to have the pledgor [McCormack] renounce all 
right the law might otherwise have given him.” McCormack 
was an experienced businessman and attorney. He voluntarily 
and knowingly signed a strict pledge agreement. The Bank 
produced enough evidence to sustain its motion for summary 
judgment on McCormack’s suit to vary the terms of that 
agreement or set it aside. McCormack failed to controvert the 
Bank’s evidence. The district court was correct in granting the 
Bank’s motion and dismissing the case. 

The judgment is affirmed. 

AFFIRMED. 


VIVIAN MILLER, PERSONAL REPRESENTATIVE OF THE ESTATE OF 
ERVIN FOSTER GETTY, DECEASED, APPELLANT, V. JEFFREY LEE 
WESTWOOD ET AL., APPELLEES. 
472.N.W.2d 903 


Filed August 16,1991. No. 89-228. 


1. Equity: Appeal and Error. in an appeal of an equity action, this court reviews 
the record de novo, subject to the rule that where credible evidence is in conflict 
on material issues of fact, this court will consider and may give weight to the fact 
that the trial court observed the witnesses and accepted one version of the facts 
over another. 


MILLER v. WESTWOOD 897 
Cite as 238 Neb. 896 


2. Contracts: Mental Competency: Undue Influence: Proof. In an action to set 
aside a contract on the basis of incapacity or undue influence, the plaintiff has 
the burden of establishing the elements of those theories by clear and convincing 
evidence. 

3. Contracts: Mental Competency: Proof. In order to set aside an instrument or 
instruments for want of mental capacity on the part of the person executing such 
instruments, the burden of proof is upon the party so asserting to establish that 
the mind of the person executing such instruments was so weak or unbalanced 
when the instruments were executed that he could not understand and 
comprehend the purport and effect of what he was doing. 

4. Actions: Pleadings: Proof. The burden of proof in any cause rests upon the 
party who, as determined by the pleadings or the nature of the case, asserts the 
affirmative of an issue, and it remains there until termination of the action. 

5. Actions: Proof. The burden of proof in its proper sense rests, throughout the 
case, as to each issue, on the party originally having the burden as to such issue. 

6. Proof: Words and Phrases. The burden of proof means the duty resting on one 
party or the other to establish by a preponderance of the evidence an issue 
essential to his recovery. In this sense the burden of proof never shifts or changes 
but remains from the first to the last where it is placed by the pleadings or the 
substantive law of the case. 

7. Contracts: Undue Influence: Proof. The elements necessary to be established to 
warrant the rejection of a written instrument on the ground of undue influence 
are (1) that the person who executed the instrument was subject to undue 
influence, (2) that there was opportunity to exercise undue influence, (3) that 
there was a disposition to exercise undue influence for an improper purpose, and 
(4) that the result was clearly the effect of such undue influence. 


Appeal from the District Court for York County: BRYCE 
BARTU, Judge. Affirmed as modified. 


Rodney P. Cathcart, of Erickson & Sederstrom, P.C., and 
Gordon B. Fillman, of Fillman & Brugh, for appellant. 


Steven E. Guenzel, of Barlow, Johnson, DeMars & 
Flodman, for appellees. 


HastTincs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


GRANT, J. 

Plaintiff, Vivian Miller, the guardian and conservator of 
Ervin Foster Getty, appeals the judgment of the district court 
denying her request to set aside an installment contract for the 
sale of farmland executed by Getty on December 9, 1986, prior 
to Miller’s appointment as guardian and conservator. Getty 
died on November 1, 1990, during the pendency of this appeal, 


898 238 NEBRASKA REPORTS 


and the action was revived by Miller as personal representative 
of Getty’s estate. 

This action was filed on July 20, 1987. In her amended 
petition filed September 2, 1988, Miller prayed that the land 
contract be declared void because (1) Getty lacked the mental 
capacity to handle his business affairs and had been defrauded 
by the defendants-appellees, Jeffrey Lee Westwood, Don 
Westwood, and Donna Westwood, and (2) the contract was the 
product of undue influence exerted by the defendants upon 
Getty. Miller asked that the court declare a constructive trust 
upon the farm proceeds for the year 1987 for the benefit of 
Getty. 

This action is one in equity. In an appeal of an equity action, 
this court reviews the record de novo, subject to the rule that 
where credible evidence is in conflict on material issues of fact, 
this court will consider and may give weight to the fact that the 
trial court observed the witnesses and accepted one version of 
the facts over another. Southern Lumber & Coal v. M. P. Olson 
Real Est. , 229 Neb. 249, 426 N.W.2d 504 (1988). See Neb. Rev. 
Stat. § 25-1925 (Reissue 1990). 

The record shows that Getty was born on August 16, 1907, 
grew up on the farm that was the subject of the contract in this 
case, served in the military, earned a master’s degree, and taught 
school in Detroit, Michigan, for over 30 years. He never 
married. His closest relatives at the time of the execution of the 
contract in this case were an older brother, an older sister, a 
niece, and four nephews. Getty purchased the farm from his 
father’s estate in 1946 and returned to the farm in 1965, when he 
retired from teaching in Michigan. Getty worked as a substitute 
teacher in Nebraska until 1970. 

The farm in question is legally described as the northwest 
quarter of Section 21, Township 11 North, Range | West of the 
6th P-M., in York County, Nebraska, and is located 1 mile east 
and one-half mile north of Waco, Nebraska. It is a full quarter 
section consisting of 160 acres, including 133.9 acres of 
cropland irrigated with a 75-horsepower electric motor and 
approximately one-half mile of 8-inch gated irrigation pipe. 

Defendants Don and Donna Westwood are husband and 
wife and are the parents of defendant Jeffrey Westwood. Don 
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Westwood started farming a few acres of Getty’s land in 1954. 
The Westwoods have farmed the entire quarter section since 
1963, leasing the land on a crop share basis. Jeffrey West wood 
participated in the farming operation on the Getty land from 
the time he was a child. Getty helped the Westwoods with the 
irrigation work on the farm until 1984. 

Prior to December 9, 1986, Don Westwood (hereinafter 
Westwood) and Getty engaged in several conversations 
regarding the sale and purchase of the Getty farm. Westwood 
testified that he first thought about buying the farm from Getty 
10 to 15 years ago, but that Getty “put [him] off” until 1986. In 
1986, Getty received an award commemorating the fact that the 
farm had been owned by the Getty family for 100 years. 

In the summer of 1986, while Getty and Westwood were 
irrigating on the farm, Getty told Westwood that he had 
received his 100-year plaque. During this conversation, 
Westwood asked if Getty would be interested in selling the farm 
on a contract. According to Westwood, Getty “set there for a 
while” and asked what it included. Westwood said he did not 
know and that he had never seen a land contract. According to 
Westwood, Getty finally said he would like to see a contract and 
that he did not care who prepared the contract. 

As a result of this conversation, Westwood asked his 
attorney, John Hahn, to draft a contract. Hahn testified that 
Westwood asked him to prepare the contract shortly before 
December 9, 1986. Westwood did not know the purchase price 
or interest rate, but told Hahn that the seller wanted to retain a 
life use on the building site. Hahn prepared a “Real Estate 
Purchase Agreement.” Hahn had the agreement typewritten 
before he first met Getty. From directions given by Westwood, 
Hahn prepared the instrument with Getty as the seller and 
Jeffrey Westwood as the buyer. Blanks for the various terms 
were left in the agreement. Apparently from information 
furnished by Westwood, Hahn used a form that did not provide 
for any downpayment. Donna Westwood testified that the 
Getty farm was to be purchased in Jeffrey Westwood’s name to 
keep it “out of the hands of the FHA.” 

On December 9, 1986, Hahn, Jeffrey Westwood, Westwood, 
and Donna Westwood met with Getty, who was then 79 years 
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old, at Getty’s farm to discuss the terms of the agreement. 
Donna Westwood secretly tape-recorded the December 9 
meeting “for historical purposes.” 

Hahn testified that he, Getty, and the Westwoods gathered 
around Getty’s kitchen table and developed the terms of the 
contract as follows: Westwood and Getty first discussed what 
would be a fair price. Getty asked Westwood what he was 
willing to pay, and Westwood said he could not tell Getty that 
price. The discussions continued, and Westwood basically 
emphasized the amount of the rental payments made by him to 
Getty during previous years. That figure was approximately 
$6,000 per year, and the parties arrived at a purchase price 
based on the $6,000 figure. Westwood testified that in 
negotiating the contract payments, he told Getty he basically 
wanted to make the rent, at the level he had paid over the years, 
pay for the farm and that Getty was satisfied with that 
arrangement. 

The record shows that the interest rate was negotiated during 
the December 9 meeting as follows: 

{Hahn]: What interest rate do you want to charge? 

[Getty]: (aughing) What are some of the interest rates. 

Don [Westwood]: I can’t, Ican’t do that, Ervin. 

[Getty]: I ask ’em at the bank often enough. 

Donna [Westwood]: Four, four and three-quarters, I 
thought... 

[Getty]: Oh, let’s make it come out even. Four. Let’s 
don’t go for three-quarters. 


... Teachers like numbers to come out even... . 

Getty was not represented by an attorney at the December 9 
meeting. He was given a copy of the contract, but did not read 
through it at any time during the meeting. Hahn testified that he 
asked Getty if he wanted to read the contract before he signed 
it, and Getty said he did not. Hahn also asked Getty whether he 
wanted his attorney to review the documents before execution. 
Again, Getty said he did not. 

Hahn testified that he calculated the $60,000 purchase price 
based on the figures proposed at the December 9 meeting. The 
resulting purchase agreement provided that the sale price of the 
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farm and certain irrigation equipment was $60,000, at interest 
of 4 percent, with level principal payments of $2,000 for 30 
years. Westwood agreed to pay the property taxes on the farm, 
which were approximately $2,200 per year. Getty retained a life 
estate in the buildings on the farm. Westwood testified that the 
contract did not provide for a downpayment because Getty 
would have had “double income” for 1986 in that Westwood 
had paid Getty for his share of the 1986 corn crop about 2 weeks 
prior to December 9, 1986. 

The tape recording of the December 9 meeting corroborates 
the above testimony. 

The record shows that the fair market value of the farm and 
irrigation equipment on December 9, 1986, was between 
$147,000 and $176,000. Hahn testified that under the terms of 
the contract, the Westwoods would pay basically the same 
amount (approximately $6,000—$2,000 applied toward 
principal and $4,000 in taxes and interest) that they had paid in 
rent the previous year for the next 30 years and then they would 
own the farm. Hahn “thought the interest rate was probably 
pretty low” and acknowledged that land contracts were running 
between 8 and 9 percent, and possibly at 10 percent interest. 

On January 15, 1987, Getty met the Westwoods and Hahn in 
Hahn’s York office to close the deal. During this meeting, a 
memorandum of sale, escrow agreement, and deed were 
executed, and the abstract was delivered by Getty. Getty was not 
represented by an attorney at this meeting. 

The record shows that prior to December 9, 1986, and 
January 15, 1987, Getty was, in the words of the trial court, “an 
intelligent, energetic, enthusiastic, garrulous, domineering, 
opinionated, independent, eccentric person.” We agree with 
that assessment. 

Getty’s older brother, Hayward Getty, testified that some 
time in 1986, Getty mentioned the subject of the Westwoods’ 
renting the farm. Specifically, Getty told Hayward Getty he did 
not think he was getting proper rental income from the farm 
and said that “Don Westwood was a crook.” Hayward Getty 
then testified that his brother was not particularly upset, and 
observed that Getty was not “noted for his business acumen 
and loosing {sic] a few dollars here and there never bothered 
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him.” In a conversation regarding the sale of the farm, Getty 
told Hayward Getty that the people in Waco thought he sold it 
too cheaply. In the spring of 1987, referring to the land 
contract, Getty repeated the statement he made a year before 
about Westwood being a crook. As to why he sold the farm at 
that price, Getty “did say that that was the only way that Jeffrey 
would ever get a farm.” 

On December 10, 1986, while in the bank at Waco, 
Nebraska, Getty told Frederick Scheele, a longtime friend, that 
he had sold his farm to Jeffrey Westwood because he wanted 
him to haveit. 

Marion “Spike” Sjolander, manager of the Waco branch of 
the First National Bank of York, where Getty did most of his 
banking, testified that Getty had discussed the sale of his farm 
to the Westwoods for a number of years. According to 
Sjolander, Getty did not discuss the price of the farm but said he 
hoped the Westwoods could buy it. Westwood’s brother, Lynn 
Westwood, testified that Getty told him many times that he 
wanted Jeffrey Westwood to be a farmer and own the Getty 
farm. 

William Heine, a neighbor and friend of Getty’s, testified 
that he reviewed the contract with Getty in December 1986 at 
Getty’s request. Heine did not recall that the contract was 
signed, but noted that the blanks had been filled in. Getty asked 
Heine if “people in town would think he was crazy for doing 
this” and Heine asked him “if he cared and he said no.” Heine 
assumed Getty was talking about the price and the interest rate. 
Getty told Heine that if Getty were to put the farm up for 
auction it would probably bring $1,000 per acre. The two men 
also discussed the fact that Jeffrey Westwood was the buyer. 
According to Heine, Getty said he wanted Jeffrey Westwood to 
have the farm because he was young and Getty did not want the 
farm to change hands again for a while. Getty also approved of 
the way the Westwood family had farmed the land. Heine 
testified that Getty stated on that day and on previous occasions 
that he had no one in his family who he wanted to have the 
farm. Getty also said he was selling the farm partly because he 
did not want to manage his own financial affairs any more. 

Several witnesses testified to the fact that in recent years 
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Getty allowed young people to live with him on the farm, and 
the record shows that Getty provided substantial financial 
assistance to two of these persons, Shannon Hamilton and 
Carla Smith, during the first half of 1987. Miller testified that 
when she talked to Getty about these people, he told her they 
were his friends. Heine testified that he did not approve of 
Hamilton’s living at the farm because he “and the rest of the 
crew out there” were taking advantage of Getty. Heine 
expressed his concerns to Getty about a year before Getty sold 
the farm. According to Heine, “He just flat out told me it was 
none of my business how much money he gave them or that he 
had them live there.” Getty told Heine he could afford it and 
went into some detail about how he hoped he was doing those 
people some good. He thought he could possibly change their 
lives, and if he did improve their lives, it was worth it. 

The medical evidence shows that Getty was in poor physical 
health at the time he sold the farm. Dr. Darroll Loschen, Getty’s 
physician, testified that he had treated Getty since 1965. In 
1979, Loschen diagnosed Getty as being diabetic. The diabetes 
was controlled with insulin until August 17, 1985, when Getty 
was admitted to the York hospital for problems related to 
diabetes. He was released 2 days later, having improved 
significantly. 

Dr. Loschen next saw Getty in February 1987, when Getty’s 
diabetes was “under extremely poor control.” Getty had a dry 
mouth, increased urinary frequency, and blurred vision. He 
had gained 25 pounds in 18 months and was not in very good 
condition. 

On April 3, 1987, Getty was once again admitted to the York 
hospital with his diabetes out of control. He was discharged 
from the hospital on April 6. Getty returned to the clinic on 
April 20 with similar symptoms. On this occasion, Getty 
appeared confused, and Dr. Loschen diagnosed an acute 
organic brain syndrome. A diagnosis of organic brain 
syndrome means that due to his disease processes, Getty was 
not relating to either time, place, person, or all three. Dr. 
Loschen referred Getty to Dr. George Hachiya, a consulting 
psychiatrist, who examined Getty on April 20. 

Dr. Hachiya’s report of April 20, 1987, states: 
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Mr. Getty is a 79 year old gentleman seen for psychiatric 
evaluation at the York community hospital on April 20th. 

Mr. Getty has several physical illnesses. . . . 

In this interview session Mr. Getty presents himself as a 
robust energetic man who does not appear to be of his 
chronological age. He verbalizes with good use of 
language. There is definite pressure of speech. There is, 
however, no indication of loose association or flight of 
ideation. 


Assessment of his sensorium and mental capacity 
reveals him to be remarkably alert in view of his 
chronological age. There is, however, significant 
impairment of insight and judgment. 


Dr. Hachiya recommended that Getty be transferred to the 
geriatric unit of the St. Joseph Center for Mental Health in 
Omaha. Getty agreed to the transfer and was admitted on April 
21, 1987, under the care of Dr. Subhash Bhatia. 


The results of Dr. Bhatia’s mental status examination are as 


follows: 


ATTENTION, APPEARANCE, ATTITUDE & 
ACTIVITY: The patient was alert, he appears 
appropriately dressed, tall, overweight and younger than 
his stated age. He maintained good eye contact and was 
cheerful, friendly and cooperative throughout the 
interview. He exhibited a normal amount of motor 
activity with no evidence of retardation, posturing, 
mannerisms or ticks. ... THOUGHT PROCESSES: The 
patient was coherent, spontaneous but overproductive. 
His speech was somewhat pressured and tangential... . 
EMOTIONAL STATE: The patient appeared moderately 
elated on a seven point depression-elation scale. He was 
freindly [sic] and very animated throughout the 
examination. His affect was within normal range and 
appropriate to his thought content throughout the 
interview. SENSORIUM AND INTELLIGENCE: The 
patient was oriented to person, place and time. He had 
excellent recall of up to six digits forward. He had 
adequate simple mathematical ability but was unable to 
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name the last five presidents in order, but he did name five 
presidents from this century. He then asked the examiner 
which four presidents had been assasinated [sic] and was 
able to name these. 

Getty was then referred to Dr. Jerrad Hertzler for a 
neurological examination. After examining Getty on May 7, 
1987, Dr. Hertzler described him as a normally developed 
elderly man who was “quite alert” and ‘“‘perfectly well 
oriented.” 

Getty was discharged from the St. Joseph Center for Mental 
Health on May 21, 1987, and was admitted to Hearthstone, a 
care facility in York. Soon thereafter, Hayward Getty filed a 
petition in the county court for York County, seeking to have 
Miller appointed guardian and conservator for the protection 
of the person and the estate of Getty. Hayward Getty testified 
that he filed the petition to comply with Hearthstone’s 
requirement that a guardian be appointed for Getty. Miller was 
so appointed on June 15, 1987. 

Dr. Loschen acknowledged that he had not seen Getty 
between August 1985 and February 1987. Based on what Getty 
was like in August 1985 and his condition in February 1987, 
however, Dr. Loschen was of the opinion that Getty’s ability to 
enter into a contract on December 9, 1986, “would be an open 
question.” He also noted that Getty’s various health problems 
could have triggered or exacerbated organic brain syndrome 
during the period in question, but did not testify that Getty was 
incompetent in December 1986. 

Dr. Eli Chesen, a psychiatrist, did not personally examine 
Getty, but reviewed the medical records of Dr. Loschen, the 
medical records of the St. Joseph Center for Mental Health, the 
York hospital records, and the tape recording of the December 
9, 1986, meeting. In his deposition, taken October 5, 1988, Dr. 
Chesen expressed the opinion, based on a lack of medical 
evidence to the contrary, that Getty was able to understand the 
events that took place on December 9, 1986. Dr. Chesen 
believed that Getty did not suffer an impairment to the degree 
that he would have been incompetent to protect his own 
interests on December 9, 1986, and that he comprehended the 
meaning, effect, and design of his actions on that date. 
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After reviewing the same materials and a copy of Dr. 
Chesen’s deposition, Dr. John Baldwin, a psychiatrist, 
concluded that Getty suffered from organic affective disorder, 
which is similar to organic brain syndrome. Dr. Baldwin was of 
the opinion that on December 9, 1986, Getty was competent to 
know that he was selling his farm, but was not competent, or 
did not have a sufficient understanding of his own best 
interests, to properly attend to the details of the transaction. In 
other words, Getty did not understand or was not competent to 
understand the financial implications of the sale and the impact 
of those implications upon him. 

In his deposition, taken November 14, 1988, Getty himself 
recalled that the Westwoods “showed up with a contract,” that 
the Westwoods wanted to buy just the land, and that he wanted 
to keep the house and buildings. Getty had “no idea” of how 
they determined the contract price or the interest rate. He stated 
that he did not know what the farm was worth, but did not 
think his farm could sell for $1,000 per acre “unless somebody 
wanted to get rid of their money and put it into something 
safely.” He believed the farm had to be sold sometime “because 
lam 81 years old, and something had to be done with it sooner 
or later. 1 didn’t want to die and just leave it all up in the air 
.... He described Jeffrey Westwood as a “good boy” and said 
he “sort of” wanted the Westwoods to have the farm because 
they had farmed it fora long time. 

Getty denied being mentally incompetent when he signed the 
contract. He did not inquire into the real estate values around 
York County, but was willing to sell the farm without knowing 
what it was worth. He was satisfied with the price because he 
did not really need the money due to his pension payments. 

Getty believed the Westwoods took advantage of him 
because they thought he did not need the money, but that the 
Westwoods did not force or urge him to do something he did not 
want to do. He said it did bother him at the time that there were 
four of them and only one of him at the house. He was 
suspicious that the Westwoods hired a Lincoln lawyer when 
there were good lawyers in York. Nevertheless, Getty said he 
did not feel any need to discuss the matter with his own 
attorney. 
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Regarding Getty’s mental capacity, the district court found 
that Getty understood on December 9, 1986, and on January 
15, 1987, he was selling the farm to Jeffrey Westwood; that 
Getty did not know, but did not care, what the value of the farm 
was; and that all amounts of fair market value over $60,000 
were intended as a gift to Jeffrey Westwood. The district court 
also found that Miller failed to prove by clear and convincing 
evidence that Getty completed the sale as the result of undue 
influence. Accordingly, Miller’s petition was dismissed. 

In summary, Miller’s assignments of error allege that the trial 
court erred (1) in finding the evidence did not establish that 
Getty was mentally incompetent to enter into the real estate 
transactions of December 9, 1986, and January 15, 1987, (2) in 
finding that the execution of documents on those dates was not 
the product of undue influence exercised upon him by the 
defendants, and (3) in finding that Miller did not meet the 
burden of proof to set aside a gift. 

In an action to set aside a contract on the basis of incapacity 
or undue influence, the plaintiff has the burden of establishing 
the elements of those theories by clear and convincing evidence. 
See Craig v. Kile, 213 Neb. 340, 329 N.W.2d 340 (1983). 

We have said that 

“TiJn order to set aside an instrument or instruments .. . 
for want of mental capacity on the part of the person 
executing such instruments, the burden of proof is upon 
the party so asserting to establish that the mind of the 
person executing such instruments was so weak or 
unbalanced when the instruments were executed that he 
could not understand and comprehend the purport and 
effect of what he was doing.” 

Craig v. Kile, supra at 346, 329 N.W.2d at 344. See, also, 

Kucaba v. Kucaba, 146 Neb. 116, 18 N.W.2d 645 (1945); Conry 

v. Langdon, 181 Neb. 53, 146 N.W.2d 782 (1966). 

Citing Kucaba v. Kucaba, supra, Miller contends the district 
court erred in requiring that she prove by clear and convincing 
evidence that Getty was mentally incompetent to execute the 
documents in question. In Kucaba v. Kucaba, supra at 125, 
127, 18 N.W.2d at 650-52, we said: 

“The fundamental principle is that the burden of proof 
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in any cause rests upon the party who, as determined by 
the pleadings or the nature of the case, asserts the 
affirmative of an issue and remains there until 
termination of the action.” [Citation omitted.] 

“The burden of proof in its proper sense rests, 
throughout the case, as to each issue, on the party 
originally having the burden as to such issue.” [Citation 
omitted.] 


“ , . [AJt the beginning of every trial the burden of 
proof and the burden of evidence as to any particular issue 
are generally on the same party. This burden of evidence is 
so continued until the party having the burden of proof 
establishes a prima facie case; nothing less will shift the 
burden of evidence. When such a prima facie case is 
established, the burden of evidence is shifted to the 
adverse party; the adverse party may, by the production of 
evidence destroying the prima facie case against him, 
satisfy the burden and restore it to the original party.” 
[Citation omitted.] 

“The burden of evidence at any particular time rests on 
the party who would be defeated if no further evidence 
were introduced; when a prima facie case is established, 
the burden of evidence is shifted to the adverse party, and 
the burden may shift from side to side during the course of 
the trial.” [Citation omitted.] 

The burden of proof means the duty resting on one 
party or the other to establish by a preponderance of the 
evidence an issue essential to his recovery. In this sense the 
burden of proof never shifts nor changes but remains 
from the first to the last where it is placed by the pleadings 
or the substantive law of the case. 


Based on the foregoing, Miller contends that she established 


a prima facie case that Getty was mentally incompetent when he 
sold his farm to the Westwoods and that the Westwoods failed 
to produce sufficient evidence to “destroy” Miller’s prima facie 
case, satisfy the Westwoods’ burden to go forward with the 
evidence, and restore the burden of evidence to Miller. We 
disagree. 
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Although Miller did establish a prima facie case on the issue 
of Getty’s competency, the evidence presented by the 
West woods was sufficient to overcome the prima facie evidence 
that Getty was mentally incompetent when he sold his farm to 
Jeffrey Westwood. As the trial court observed, the medical 
evidence on this issue is an Open question. The other evidence 
shows that Getty understood that he was selling his farm to 
Jeffrey Westwood. It also shows that Getty did not know, but 
did not care, what his farmland was worth, because he intended 
to sell the farm to Jeffrey Westwood at a price the Westwoods 
said they could afford. Accordingly, we find that Miller failed 
to prove by clear and convincing evidence that Getty was 
mentally incompetent when he sold his farm to the Westwoods. 

The various factors and elements necessary to establish a 
case of undue influence are set out in Craig v. Kile, 213 Neb. 
340, 345-46, 329 N.W.2d 340, 344 (1983): 

““« “The elements necessary to be established to warrant 
the rejection of a written instrument on the ground of 
undue influence are: (1) That the person who executed the 
instrument was subject to undue influence; (2) that there 
was opportunity to exercise undue influence; (3) that there 
was a disposition to exercise undue influence for an 
improper purpose; and (4) that the result was clearly the 
effect of such undue influence.” ’ ” 

It is not mere influence that makes a conveyance unlawful, 
but undue influence as established in the law. Craig v. Kile, 
supra. For example, the undue influence which will void a gift is 
an unlawful and fraudulent influence which controls the will of 
the donor. Id. 

“ ‘The court, in examining the matter of whether a deed 
was procured by undue influence, is not concerned with 
the rightness of the conveyance, but only with determining 
whether it was the voluntary act of the grantor. The fact 
that the grantor has others who are proper subjects to 
receive his bounty can be considered by the court only as it 
bears upon the validity of the conveyance.’ ” [Citation 
omitted.] The mere fact that there are living relatives who 
are denied property in favor of friends is not sufficient to 
set aside a conveyance. . . . [MJere suspicion, surmise, or 
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conjecture does not warrant a finding of undue influence, 

but there must be a solid foundation of established facts 

on which to rest the inference of its existence. This is 

particularly true where the parties are well aware of the 

existence of the contested deed shortly after its execution. 
Id. at 346-47, 329 N.W.2d at 344-45. 

As the trial court observed, the evidence shows that the 
defendants had the opportunity and “had some profit motive 
for 33 years” to influence Getty. As discussed above, Getty was 
an intelligent man and had always been independent in his 
thinking. The medical evidence is inconclusive as to whether he 
was susceptible to influence by the Westwoods and others 
because of his medical problems. Getty himself believed the 
Westwoods took advantage of him, but said that the 
Westwoods did not force or urge him to do something he did not 
want to do. Reviewing the record de novo, we find that any 
influence exercised by the Westwoods did not rise to the level of 
undue influence and that the sale of the farm at those terms was 
Getty’s voluntary action. Miller’s assignments of error in this 
regard are without merit. 

Finally, Miller contests the trial court’s finding that “{alJll 
amounts of fair market value over $60,000 . . . were intended as 
a gift to Jeffrey Westwood because Mr. Getty thought that his 
estate, after the sale, [was] more than ample to provide for his 
needs for the rest of his life and there is no evidence to the 
contrary.” This case was tried on the premise that the sale of the 
farm was an arm’s-length transaction. At no time in the 
Westwoods’ case or in the pleadings was the concept of a gift 
ever mentioned. Although the trial court’s finding in this regard 
might explain Getty’s motive in selling the farm as he did, it was 
unnecessary to make such a finding in order to dispose of the 
issues presented in the case. Accordingly, we modify the trial 
court’s order to delete the language quoted above. 

In closing, we note that although he was present at the 
meetings on December 9, 1986, and January 15, 1987, Jeffrey 
Westwood, the actual buyer, essentially took no part in the 
negotiation of this purchase. Although Don and Donna 
Westwood appear to be the parties most interested in buying 
Getty’s farm, the land actually belongs to their son, Jeffrey 
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Westwood, as Getty wished. 
The decision of the district court is affirmed as modified. 
AFFIRMED AS MODIFIED. 


RONALD PATTERSON AND CAROL PATTERSON, APPELLANTS AND 
CROSS-APPELLEES, V. SWARR, MAY, SMITH & ANDERSON, A 
PROFESSIONAL CORPORATION, ET AL., APPELLEES AND 
CROSS-APPELLANTS. 

473 N.W.2d 94 


Filed August 16,1991. No. 89-436. 


1. Trial: Motions for Mistrial. No antecedent objection is necessary in order to 
move fora mistrial. 

2. Motions for New Trial: Appeal and Error. The standard of review of an order 
granting a new trial is whether the trial court abused its discretion. 

3. Rules of Evidence: Insurance: Liability: Negligence. Evidence that a person was 
or was not insured against liability is not admissible upon the issue whether he 
acted negligently or otherwise wrongfully. This rule does not require the 
exclusion of evidence of insurance against liability when offered for another 
purpose, such as proof of agency, ownership, or control, or bias or prejudice ofa 
witness. 

4. Motions for New Trial. A motion for new trial should be granted only where 
there is error prejudicial to the rights of the unsuccessful party. 

5. Directed Verdict. On a motion for directed verdict or judgment notwithstanding 
the verdict, the moving party is deemed to have admitted as true all the material 
and relevant evidence admitted which is favorable to the party against whom the 
motion is directed, and, further, the party against whom the motion is directed is 
entitled to the benefit of all proper inferences which can reasonably be deduced 
therefrom. 

. In order to sustain a motion for a directed verdict or for judgment 
notwithstanding the verdict, the court resolves the controversy as a matter of law 
and may do so only when the facts are such that reasonable minds can draw but 
one conclusion. 

7. Directed Verdict: Evidence: Negligence. In a negligence case, a trial court should 
sustain a motion for directed verdict or for judgment notwithstanding the 
verdict only when the evidence, viewed in the light most favorable to the party 
against whom the motion is directed, fails to establish actionable negligence. 

8. Actions: Negligence: Proof: Damages. As an element of a negligence cause of 
action, a plaintiff must prove damages with reasonable certainty. 

9. Attorney and Client: Negligence: Proof: Proximate Cause: Damages. There are 
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three elements a plaintiff alleging attorney negligence must prove: (1) the 
attorney’s employment, (2) the attorney’s neglect of a reasonable duty, and (3) 
that such negligence resulted in and was the proximate cause of loss (damages) to 
the client. 

10. Attorney and Client. An attorney-client relationship is created when a person 
seeks advice or aSsistance from an attorney, the advice or assistance sought 
pertains to matters within the attorney’s professional competence, and the 
attorney expressly or impliedly agrees to give or actually gives the desired advice 
or assistance. 

11. Negligence: Damages. In a negligence case, the proper measure of damages is 
that which will place the aggrieved party in the position in which he or she would 
have been had there been no negligence. 

12. Trial: Expert Witnesses. When an expert opinion is given which is not in 
accordance with the actual facts, it lacks probative value. 

13. Trial: Rules of Evidence: Expert Witnesses. If the assumption for an opinion 
advanced by an expert witness is not true, such opinion lacks probative value 
and should be rejected as irrelevant. 


Appeal from the District Court for Douglas County: KEITH 


Howarp, Judge. Affirmed in part, and in part reversed and 
remanded with directions to dismiss. 


Michael A. Patrick and David W. Griffith, of Williams, 
Trine, Greenstein & Griffith, PC., for appellants. 


John W. Wilke and Clark J. Vanskiver, of Sodoro, Daly & 
Sodoro, for appellees. 


HASsTINGs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


FAHRNBRUCH, J. 

Complaining that the trial court erred in granting the 
defendant lawyers a new trial, the appellants, Ronald Patterson 
and his wife, Carol Patterson, request that this court reinstate a 
$1,114,600 legal malpractice jury verdict in their favor. 

In their petition, the Pattersons alleged that the defendant 
attorneys negligently represented them in their chapter 1] 
bankruptcy reorganization. 

After the jury verdict was returned, the district court for 
Douglas County granted a new trial because of Ronald 
Patterson’s testimonial reference to the defendants’ having 
insurance. 

By cross-appeal, the defendants, consisting of Swarr, May, 
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Smith & Anderson, a professional corporation, and lawyers 
Thomas D. Stalnaker and James T. Gleason, as individuals, 
claim that the trial court erred in overruling their motions for a 
directed verdict and for judgment notwithstanding the verdict. 

The trial court correctly determined that Ronald Patterson’s 
testimony regarding the defendants’ insurance was prejudicial 
error, but because of the plaintiffs’ failure of proof on the 
element of damages, the defendants’ motions for directed 
verdict and for judgment notwithstanding the verdict should 
have been sustained. Therefore, the cause is remanded to the 
district court with directions to dismiss the case. 

Near Gretna, Nebraska, the Pattersons engaged in farming, 
ranching, and land development operations. The Pattersons 
began breeding purebred Brangus cattle in approximately 1978. 
Ronald Patterson (hereinafter Patterson) testified that at that 
time, he understood that it would take 5 to 7 years before the 
cattle operation would be productive. To finance their cattle 
business, the Pattersons borrowed money from the Bank of 
Papillion (hereinafter bank). Patterson testified that by the end 
of 1983, the Pattersons’ loan with the bank was in excess of 
$700,000. A note for that amount was secured by livestock, 
machinery, and crops. The record further reflects that the 
Pattersons gave the bank another note for the sum of $100,000 
on September 16, 1983, which was payable on March 14, 1984. 
The $100,000 note was secured by certain parcels of the 
Pattersons’ real property. Although the Pattersons had a 
number of other secured and unsecured creditors, the 
Pattersons owed the bank nearly 10 times the amount owed any 
other one creditor. In late 1983, the bank’s larger note came due. 
In January 1984, the bank demanded that the note be fully 
paid. Apparently, it was the bank’s position that the value of its 
security was less than the amount of the debt owed to it by the 
Pattersons. In that same month, the bank filed a replevin action 
to take possession of the personal property which secured the 
Pattersons’ bank debt. 

During all relevant times, Stalnaker and Gleason were 
practicing attorneys in Omaha, and they were associated with 
the law firm of Swarr, May, Smith & Anderson. Stalnaker and 
Gleason were employed by the Pattersons to represent them in 
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their bankruptcy action. On February 9, 1984, the Pattersons 
filed a voluntary petition for reorganization under chapter 11 
of the U.S. Bankruptcy Code. Stalnaker and Gleason explained 
at the malpractice trial that the purpose of a chapter 11 
bankruptcy is to allow a debtor with financial difficulties to 
accommodate the debtor’s creditors and be able to reorganize 
and continue to operate the debtor’s business. Upon the filing 
of the bankruptcy petition, the bank’s replevin action was 
automatically stayed by the bankruptcy code. See 11 U.S.C. 
§ 362 (1982). 

Patterson testified that from the commencement of the 
bankruptcy action, he and his wife were instructed by Stalnaker 
to establish a separate checking account, to sell crops and cattle, 
and to use the proceeds therefrom for anything in the ordinary 
course of their business. “Cash collateral” is defined in the U.S. 
Bankruptcy Code as “cash equivalents in which the estate and 
an entity other than the estate have an interest.” 1] U.S.C. 
§ 363(a) (1982). There was testimony that in the context of a 
farm bankruptcy, cash collateral is the proceeds obtained from 
the sale of secured crops and secured livestock, which in this 
case was pledged to the bank. The Pattersons used the bank’s 
cash collateral for cattle, farm, and miscellaneous expenses. 
Both Stalnaker and Gleason testified they told Patterson that 
the proceeds could be used to keep the cows alive during the 
winter. Stalnaker testified that because the bank acknowledged 
the necessity of keeping the Pattersons’ cattle alive, it tacitly 
agreed to their use of cash collateral to do so. 

On May 9, 1984, Gleason informed the Pattersons of the 
need to devise a reorganization plan or, as an alternative, to 
reach an agreement with the bank. A reorganization plan was 
formulated and filed with the bankruptcy court on June 8, 
1984. At the malpractice trial, there was expert testimony that 
the plan “was really pretty good” and that there were no 
impediments to its confirmation. The reorganization plan 
provided a method by which the Pattersons’ secured and 
unsecured creditors, including the bank, would be repaid. The 
terms of the plan will be more fully discussed in part II of this 
opinion. 

On October 18, 1984, the bank moved to have the automatic 
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bankruptcy stay lifted. The bankruptcy court lifted the stay on 
November 15, 1984, after finding that the Pattersons “in this 
proceeding [have] spent $70,000 of cash collateral in direct 
violation of the [bankruptcy] statute.” The U.S. Bankruptcy 
Code in relevant part prohibits the spending of cash collateral 
without a creditor’s consent or a bankruptcy court’s 
authorization. See § 363(c)(2). Because the Pattersons’ chapter 
11 reorganization bankruptcy remained pending even though 
the stay had been lifted, the Pattersons were still subject to 
§ 363(c)(2) and therefore continued to be legally barred from 
using cash collateral without creditor consent or bankruptcy 
court approval. The Pattersons were not represented by the 
defendants in any bankruptcy proceedings after the lift-of-stay 
hearing. 

With the lifting of the stay, the bank was free to pursue a 
creditor’s remedies, such as replevin and foreclosure. On 
November 19, 1984, the bank’s lawyer wrote to the defendants, 
asserting that the bank would forbear from immediate replevin 
and foreclosure actions if the Pattersons, among other actions, 
would release the cattle to the bank for a disbursal sale. The 
Pattersons’ herd consisted of 485 head in November 1984. 

The bank subsequently obtained a replevin order. Thereafter, 
the bank and the Pattersons entered into negotiations, and the 
Pattersons began liquidating their herd of cattle in May 1985, 
with the bank’s consent. In September of that same year, the 
Pattersons and the bank reached an agreement and stipulation 
whereby the Pattersons executed releases to the bank, made 
cash payments to the bank, conveyed to the bank by warranty 
deed certain real estate, and gave two notes to the bank, one in 
the amount of $275,000 and the other in the amount of $65,000. 
Upon the Pattersons’ compliance with the agreement and 
stipulation, the bank agreed in substance that the Pattersons 
would be deemed released and discharged from all debt 
obligations to the bank. 

After the stay was lifted, a different reorganization plan was 
confirmed. That plan incorporated the 1985 Patterson-bank 
agreement. The agreement provided that if the Pattersons 
defaulted on their obligations under the agreement, the bank 
could proceed with foreclosure or replevin. 
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After the Patterson-bank agreement was executed, the 
Pattersons continued to liquidate their herd of cattle to meet 
their obligations under that agreement. A payment required by 
the agreement came due on December 1, 1987. The Pattersons 
were unable to make that payment. Two weeks later, the bank 
filed a replevin action. In July 1988, the bank seized the 
Pattersons’ remaining cattle and equipment. The Pattersons 
were able to repurchase six head of cattle, which they still 
possessed at the time of the malpractice trial. With respect to 
several parcels of real estate, the bank either foreclosed or 
exercised its rights under a trust deed. Patterson testified that at 
the time of trial, he owned the following real estate parcels: 160 
acres, 77 acres, and a one-third interest in 280 acres. There was 
evidence that the real estate owned by the Pattersons at the time 
of trial had a net worth of $375,000 to $400,000. There was 
further evidence that at the time of trial, the Pattersons were 
not indebted to the bank. 

On February 4, 1986, the Pattersons filed this action against 
the defendants. They alleged that because of the negligent 
advice they received regarding the disposition of the proceeds 
received from the sale of the bank’s collateral, they were 
deprived of their ability to effectively reorganize under chapter 
11 and, thereby, directly suffered losses. 

The defendants’ motion for directed verdict made at the 
conclusion of the Pattersons’ case in chief was overruled. At the 
close of all the evidence, the defendants renewed their motion 
for directed verdict, which motion was also overruled. On 
February 17, 1989, the jury returned a verdict in the sum of 
$1,114,600 in favor of the Pattersons. The defendants, on 
February 23, 1989, filed a motion for judgment 
notwithstanding the verdict and a motion for a new trial. On 
April 11, 1989, the trial court overruled the defendants’ motion 
for judgment notwithstanding the verdict, but vacated the 
judgment in favor of the Pattersons and granted a new trial. A 
timely notice of appeal was filed in the district court on May 9, 
1989, and the defendants cross-appealed. 


I. INSURANCE 
The defendants made a motion in limine to prevent 
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Patterson from referring to the defendants’ having insurance. 
The court overruled the motion, but cautioned Pattersons’ 
counsel that “getting into that may affect the case.” 

Patterson testified that immediately after the bankruptcy 
court lifted the stay, Gleason stated to him: “Ron, we have 
really screwed this thing up... . Sue the ‘h’ out of us and we got 
insurance and get yourself a lawyer.” The defendants moved for 
a mistrial on the ground that Patterson “advised in his .. . 
answer to the Court that the defendants had insurance.” 

In one of their propositions of law, the Pattersons suggest 
that the defendants failed to object to the insurance reference. 
However, no antecedent objection is necessary in order to move 
for a mistrial. See, State v. Archbold, 217 Neb. 345, 350 
N.W.2d 500 (1984); Motis v. Manning, 200 Neb. 593, 264 
N.W.2d 844 (1978). 

The trial court overruled the motion for a mistrial and stated 
that the issue could be raised after a verdict was entered. During 
the defendants’ case in chief, Gleason denied that he told 
Patterson to “sue the ‘h’ out of [him.]” After the judgment was 
entered, the defendants’ timely motion for a new trial was 
sustained on the basis of Patterson’s reference to insurance. 

The plaintiffs contend that the trial court erred in granting a 
new trial. “The standard of review of an order granting a new 
trial is whether the trial court abused its discretion.” Kumar v. 
Douglas County, 234 Neb. 511, 516, 452 N.W.2d 21, 24 (1990). 

Over 50 years ago, this court announced the following rule: 

[Where the plaintiff shows that defendant carries liability 
insurance, when it is not relevant to some issue in the case, 
we have come to the conclusion that it is inadmissible. .. . 
[I]f the evidence is properly admissible for any purpose, it 
cannot be excluded for the reason that it tends to prejudice 
the defendant because it shows or tends to show that he 
carries liability insurance. 

Fielding v. Publix Cars, Inc., 130 Neb. 576, 579-80, 265 N.W. 

726, 728 (1936). 

The essence of that rule has been codified at Neb. Rev. Stat. 
§ 27-411 (Reissue 1989). Section 27-411 provides: 

Evidence that a person was or was not insured against 
liability is not admissible upon the issue whether he acted 
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negligently or otherwise wrongfully. This rule does not 
require the exclusion of evidence of insurance against 
liability when offered for another purpose, such as proof 
of agency, ownership, or control, or bias or prejudice of a 
witness. 

The Pattersons argue that the statement concerning 
insurance was a necessary part of Gleason’s admission. 
Severing the statement that the defendants had insurance, 
Gleason’s statement reads: “Ron, we have really screwed this 
thing up... . Sue the ‘h’ out of us. . . and get yourself a lawyer.” 
The fact that the defendants had insurance adds nothing to 
Gleason’s admission of fault. Therefore, its only purpose was to 
inject into the trial the prejudicial fact that the defendants had 
insurance. 

The Pattersons also claim that Gleason’s statement regarding 
insurance made his admission more credible and was, 
therefore, relevant for that purpose. Gleason’s statement was 
elicited during the Pattersons’ case in chief. It was not until the 
defendants’ case in chief that Gleason denied that he told 
Patterson to sue him and Stalnaker. Credibility of the 
admission was not put in issue until that later point in time. 
Therefore, it was not proper for the plaintiffs to bolster 
Gleason’s admission with the statement regarding insurance 
when credibility of the admission was not yet in issue. 

Finally, the Pattersons claim that if any error was committed 
in admitting the evidence of Gleason’s insurance, it was not 
prejudicial. “A motion for new trial should be granted only 
where there is error prejudicial to the rights of the unsuccessful 
party.” Kumar, supra at 516, 452 N.W.2d at 24. In view of the 
balanced evidence presented on the issues of proximate cause 
and damages and the clear reference to the defendants’ liability 
insurance, it cannot be said that the trial court abused its 
discretion in granting a new trial on the basis of the evidence of 
the defendants’ insurance. This assignment of error 
complaining that the trial court erred in granting a new trial is 
without merit. 


Il. ATTORNEY MALPRACTICE 
In their cross-appeal, the defendants claim that the trial 
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court erred in overruling their motions for directed verdict and 
for judgment notwithstanding the verdict. 

On a motion for directed verdict or judgment 
notwithstanding the verdict, “the moving party is deemed 
to have admitted as true all the material and relevant 
evidence admitted which is favorable to the party against 
whom the motion is directed, and, further, the party 
against whom the motion is directed is entitled to the 
benefit of all proper inferences which can reasonably be 
deduced therefrom.” [Citations omitted.] 

McCune v. Neitzel, 235 Neb. 754, 762, 457 N.W.2d 803, 809-10 
(1990). “[I]n order to sustain a motion for a directed verdict or 
for judgment notwithstanding the verdict, the court resolves 
the controversy as a matter of law and may do so only when the 
facts are such that reasonable minds can draw but one 
conclusion.” Shibata v. College View Properties, 234 Neb. 134, 
136, 449 N.W.2d 544, 546 (1989). In a negligence case, a trial 
court should sustain a motion for directed verdict or for 
judgment notwithstanding the verdict only when the evidence, 
viewed in the light most favorable to the party against whom the 
motion is directed, fails to establish actionable negligence. 
Griess v. Borchers, 161 Neb. 217, 72 N.W.2d 820 (1955). As an 
element of a negligence cause of action, a plaintiff must prove 
damages, Mc Vaney v. Baird, Holm, McEachen, 237 Neb. 451, 
466 N.W.2d 499 (1991), with reasonable certainty, Uryasz v. 
Archbishop Bergan Mercy Hosp., 230 Neb. 323, 431 N.W.2d 
617 (1988). 

“There are three elements a plaintiff alleging attorney 
negligence must prove: (1) the attorney’s employment, (2) the 
attorney’s neglect of a reasonable duty, and (3) that such 
negligence resulted in and was the proximate cause of loss 
[damages] to the client. [Citation omitted.]” McVaney, supra at 
458, 466 N.W.2d at 506. 

An attorney-client relationship is created when a person 
seeks advice or assistance from an attorney, the advice or 
assistance sought pertains to matters within the attorney’s 
professional competence, and the attorney expressly or 
impliedly agrees to give or actually gives the desired advice or 
assistance. Jd. It is uncontroverted that the Pattersons sought 
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professional assistance from Stalnaker and Gleason and that 
the defendants in fact represented the Pattersons in their 
bankruptcy action. 

The Pattersons adduced evidence that the defendants 
breached their duty of care. A bankruptcy attorney, testifying 
as an expert, said that the defendants’ advice to the Pattersons 
to use cash collateral from the onset of the filing of the 
Pattersons’ bankruptcy continuing through the lifting of the 
stay did not meet the applicable standard of care for a 
bankruptcy attorney. 

Upon the determination that there was evidence of the 
defendant attorneys’ employment and their neglect of a 
reasonable duty, the sole remaining issue is whether there was 
evidence that such negligence resulted in and was the proximate 
cause of damage to the Pattersons. The defendants contend 
that the Pattersons failed to make a prima facie showing of 
damage because in adducing evidence in regard to their alleged 
loss the Pattersons departed from the reorganization plan 
proposed by the defendants. 

“In a negligence case... . the proper measure of damages is 
that which will place the aggrieved party in the position in which 
he or she would have been had there been no negligence. 
(Citations omitted.]” Stansbery v. Schroeder, 226 Neb. 492, 
496, 412 N.W.2d 447, 450 (1987) (attorney malpractice case). In 
the instant case, it was necessary for the Pattersons (1) to show 
that the reorganization plan proposed by the defendants would 
have been confirmed by the bankruptcy court and (2) then to 
show their damages with reasonable certainty by comparing 
their expected financial position upon the completion of the 
reorganization plan proposed by the defendants with their 
actual financial condition at that same point in time. The 
Pattersons do not argue on appeal that the defendants should 
have proposed a different plan. 

A bankruptcy lawyer who testified as an expert opined that 
the plan proposed by the defendants was feasible and would 
have been confirmed. The defendants’ proposed plan provided 
in relevant part that “{dJuring a five year period beginning with 
the effective date of the Plan, the Debtors [Pattersons] shall 
liquidate, in an orderly manner, all livestock owned by them, 
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provided, however, that Debtors shall have the option to retain 
amaximum of 40 head of cattle.” 

The Pattersons’ evidence on the issue of damages was 
presented through the expert testimony of Patricia Pacey, an 
economist. Pacey calculated a method allegedly allowed by the 
plan by which the Pattersons could generate revenue from the 
sale of some of the cattle and crops, offset by their expenses. 
Pacey admitted that in calculating revenue from the sale of 
cattle, she determined that the Pattersons would retain most of 
their herd and that maintenance of a number of head of cattle 
was necessary in order to meet expenses and the obligations 
under the proposed plan. She testified that she assumed that the 
Pattersons, starting in 1986 or 1987, would have a minimum of 
238 heifers. During direct examination, Pacey admitted that she 
departed from the proposed plan in that the defendants’ 
reorganization plan provided for a substantially larger 
percentage of cattle to be sold. She further stated that the 
projected revenue would be decreased by a reduction in the size 
of the herd. At the termination of the proposed plan, Pacey 
projected a cattle herd of 430 head, as opposed to the retention 
of not more than 40 head of cattle as set forth in the defendants’ 
plan. Pacey testified that if the Pattersons had been able to 
proceed under the proposed plan as she interpreted it, they 
would have been able to completely repay their indebtedness to 
their creditors, including interest. Pacey further testified that 
under her reading of the proposed plan, the Pattersons incurred 
damages of $1,114,600 because they were unable to proceed 
under the plan as she interpreted it. Although Patterson himself 
testified as to the damages suffered by the failure to implement 
the proposed plan, his testimony was based on Pacey’s 
projections. 

The defendants unsuccessfully made a motion in limine to 
Pacey’s testimony on the ground that it was speculative, and the 
court granted a continuing objection to her testimony. The 
court further overruled the defendants’ motion to strike 
Pacey’s testimony. With respect to Pacey’s testimony, the 
defendants’ motions for directed verdict and for judgment 
notwithstanding the verdict were also overruled. 

In calculating damages, Pacey departed substantially from 
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the defendants’ proposed reorganization plan. In doing so, she 
failed to show that the Pattersons’ damages were the proximate 
result of the defendants’ negligence. Pacey candidly admitted 
that she did not follow the plan in determining the size of the 
Pattersons’ cattle herd. In changing that crucial factor, revenue 
was increased, which would have allowed the plaintiffs to meet 
their expenses, repay their creditors, and retain their assets. In 
essence, Pacey devised a new plan whereby the Pattersons 
would have retained their cattle herd, real estate, and 
equipment. However, there was no expert testimony that such a 
plan was ever confirmed, nor was there expert testimony that 
the plan would be confirmed by the bankruptcy court or that 
such a plan was even proposed. “When an expert opinion is 
given which is not in accordance with the actual facts, it lacks 
probative value. [Citations omitted.]” McVaney v. Baird, 
Holm, McEachen, 237 Neb. 451, 468, 466 N.W.2d 499, 511 
(1991). “lf the assumption for an opinion advanced by an 
expert witness is not true, such opinion lacks probative value 
and should be rejected as irrelevant. [Citation omitted.]” 
Turner v. Welliver, 226 Neb. 275, 284, 411 N.W.2d 298, 305 
(1987). 

In support of Pacey’s testimony, the Pattersons point to the 
testimony of Harry Sterling, who was one of the Pattersons’ 
expert bankruptcy witnesses. Sterling testified that in terms of 
the assumptions used and the economic model constructed, 
Pacey’s projections were substantially identical to the plan 
proposed by Stalnaker in June 1984. He further testified: 

If the economics of this plan would have been such that 
the creditors would be paid off and retention of more than 
forty head was possible or likely under the economics of 
the way the business went, you don’t have to liquidate all 
the way down, and if things go better you can modify the 
plan, but assuming that things go well and you pay the 
creditors off under the plan’s provisions like that, which is 
contained in the means of execution, are not strictly 
enforced. 

First, Sterling’s testimony lacks the requisite certainty 
required of expert testimony, as it speaks to purely hypothetical 
possibilities. Second, the Pattersons in effect contend that 
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Pacey did not depart from the defendants’ proposed 
reorganization plan because Sterling says she did not. A reading 
of the proposed plan clearly reveals that Pacey did not comply 
with the plan in arriving at her proposed damages, regardless of 
Sterling’s testimony. lt would be a strange proposition indeed if 
a court were required to assume an expert witness’ testimony 
was based on facts in evidence for the sole reason that another 
expert Said it was. 

The Pattersons further contend that Pacey did not amend 
the plan because the plan was open-ended and did not provide 
an exact timeframe for liquidation of the cattle herd. Although 
the proposed plan did not provide the exact method by which 
the Pattersons were required to reduce their herd, it did 
mandate that at the end of the 5-year period, the herd was to be 
liquidated, with the Pattersons having the option of retaining 
40 head of cattle. As discussed, Pacey projected a cattle herd of 
430 head upon the completion of the plan, not 40 head of cattle 
as required by the plan. This, in turn, allowed her to project 
sufficient revenue over the life of the plan to satisfy the 
Pattersons’ indebtedness and preserve their assets. Pacey’s 
estimate of damages was improperly based upon guess, 
speculation, conjecture, or choice of possibilities. See 
McVaney, supra. \n_ departing from the proposed 
reorganization plan, the Pattersons’ evidence failed to show the 
position in which they would have been had there been no 
negligence. Disposition of this issue makes it unnecessary to 
reach the defendants’ other contentions. 

The Pattersons failed as a matter of law to show with 
reasonable certainty what damages proximately resulted from 
the defendants’ negligence. Thus, the cause must be remanded 
to the district court with directions to dismiss. 

AFFIRMED IN PART, AND IN PART REVERSED AND 
REMANDED WITH DIRECTIONS TO DISMISS. 
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STATE OF NEBRASKA, APPELLEE, V. ARDEN MESSERSMITH, 
APPELLANT. 
473 N.W.2d 83 


Filed August 16,1991. No. 89-1398. 


Rules of Evidence: Other Acts. Evidence of other crimes, wrongs, or acts is not 
admissible to prove the character of a person in order to show that he or she 
acted in conformity therewith. It may, however, be admissible for other 
purposes, such as proof of motive, opportunity, intent, preparation, plan, 
knowledge, identity, or absence of mistake or accident. Neb. Evid. R. 404(2), 
Neb. Rev. Stat. § 27-404(2) (Reissue 1989). 

. Rule 404(2) of the Nebraska Evidence Rules is an inclusionary 
rule permitting the use of relevant, specific acts for all purposes except to prove 
character of a person in order to show that such person acted in conformity with 
character. Thus, Rule 404(2) permits evidence of other acts if such acts are 
relevant for any purpose other than to show a defendant’s propensity or 
disposition to commit the crime charged. 

_____. Rule 404(2) is subject to the overriding protection of Neb. Evid. 
R. 403, which provides for exclusion of otherwise relevant evidence if its 
probative value is substantially outweighed by the danger of unfair prejudice, 
confusion of the issues, or misleading the jury, or by considerations of undue 
delay, waste of time, or needless presentation of cumulative evidence. 

Rules of Evidence: Words and Phrases. In the context of Neb. Evid. R. 403, 
“unfair prejudice” means an undue tendency to suggest a decision on an 
improper basis. 


. Relevant evidence means evidence having any tendency to make 
the existence of any fact that is of consequence to the determination of the action 
more probable or less probable than it would be without the evidence. Neb. 
Evid. R. 401. 

Trial: Rules of Evidence. Evidence which is not relevant is not admissible. Neb. 
Evid. R. 402. 

Criminal Law: Tria]: Juries: Evidence: Appeal and Error. Jn a jury trial of a 
criminal case, whether an error in admitting or excluding evidence reaches a 
constitutional dimension or not, an erroneous evidential ruling results in 
prejudice to a defendant unless the State demonstrates that the error was 
harmless beyond a reasonable doubt. 

Trial: Rules of Evidence: Appeal and Error. Error may not be predicated upona 
ruling which admits or excludes evidence unless a substantial right of the party is 
affected. Neb. Evid. R. 103(1). 

Trial: Proof: Appeal and Error. With the exception of an erroneous admission 
or exclusion of evidence, a defendant, as the appellant claiming reversible error 
in a criminal case, must demonstrate that a trial court’s conduct, whether action 
or inaction during the proceeding against the defendant, prejudiced or otherwise 
adversely affected a substantial right of the defendant. 

Jury Instructions: Proof: Appeal and Error. In an appeal based on the claim of 
an erroneous instruction, the appellant has the burden to show that the 
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questioned instruction was prejudicial or otherwise adversely affected a 
substantial right of the appellant. 


Appeal from the District Court for Lancaster County: 
BERNARD J. MCGINN, Judge. Affirmed. 


Dennis R. Keefe, Lancaster County Public Defender, and 
Robert G. Hays for appellant. 


- Robert M. Spire, Attorney General, and Barry Waid for 
appellee. 


HastTIincs, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


SHANAHAN, J. 

A jury in the district court for Lancaster County convicted 
Arden Messersmith of two felonies: theft by receiving stolen 
property valued at more than $300 but less than $1000, which is 
a violation of Neb. Rev. Stat. § 28-517 (Reissue 1989) and a 
Class IV felony, and intent to distribute or deliver amphetamine 
which was in Messersmith’s possession, a Class III felony under 
Neb. Rev. Stat. § 28-416(1)(a) (Cum. Supp. 1988). 


APPLICABLE STATUTES 

Pertinent to Messersmith’s prosecution is § 28-517, which 
provides: “A person commits theft if he receives, retains, or 
disposes of stolen movable property of another knowing that it 
has been stolen, or believing that it has been stolen, unless the 
property is received, retained, or disposed with intention to 
restore it to the owner.” Under § 28-416(1), it is unlawful for 
“any person knowingly or intentionally: (a) To manufacture, 
distribute, deliver, dispense, or possess with intent to 
manufacture, distribute, deliver, or dispense a controlled 
substance.” 


BASIS FOR MESSERSMITH’S CONVICTIONS 
On January 18, 1989, Harold Strayer and Toby Stroh 
burglarized John Ballou’s shed and stole numerous automobile 
parts from Ballou. Strayer and Stroh delivered most of the 
stolen auto parts to Messersmith in exchange for money and 
drugs packaged in small plastic baggies. Before Strayer and 
Stroh handed over the auto parts to Messersmith, they 
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informed him that the parts were stolen from Ballou. The next 
day, January 19, Strayer and Stroh returned to Messersmith’s 
residence to install the stolen auto parts in Messersmith’s car. 
On January 20, Stroh again returned to Messersmith’s, where 
Stroh purchased amphetamine from him. 

On January 22, police executed a search warrant at 
Messersmith’s residence and found in Messersmith’s bedroom 
closet a toolbox that contained a vial and five small plastic bags 
of a substance which, by later chemical analysis, was identified 
as amphetamine. Contents of another bag tested positive for 
methamphetamine. The officers also discovered a large plastic 
bag filled with many small self-sealing plastic bags, another 
plastic bag containing syringes, a sifter, and a metal funnel and 
scoop. A triple-beam balance scale and a box of powdered 
sugar were also found in Messersmith’s closet, with a shotgun 
and a box of shotgun shells. 

Police found other items in Messersmith’s home, including a 
candy box containing two bags which had a later-identified 
amphetamine residue, $1,255 in cash located in Messersmith’s 
wallet, lists of several individuals’ names with dollar amounts 
written after the names, and a table of metric measurements for 
converting gram weight into ounces and pounds. From the 
home of Stroh’s girl friend, police also retrieved the 
amphetamine that Stroh had purchased from Messersmith on 
January 20. Police arrested Messersmith on January 22, 1989. 
Among the charges filed against Messersmith were counts for 
the previously mentioned drug and theft offenses. 


MESSERSMITH’S MOTION IN LIMINE AND TRIAL 

Before introduction of evidence at trial, Messersmith filed a 
motion in limine, based on Neb. Evid. R. 404(2) (admissibility 
of “other acts” evidence), Neb. Rev. Stat. § 27-404(2) (Reissue 
1989), to preclude testimony from Strayer and Stroh 
concerning transactions and events involving Messersmith 
before January 22, 1989, when police found the controlled 
substances at Messersmith’s residence. After an evidential 
hearing on Messersmith’s motion outside the jury’s presence, 
the trial court, pursuant to Neb. Evid. R. 104(1) (preliminary 
question of admissibility), Neb. Rev. Stat. § 27-104(1) (Reissue 
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1989), determined that testimony from Strayer and Stroh was 
admissible under Rule 404(2), but was subject to a cautionary 
instruction regarding the limited use of “other acts” evidence 
admitted under Rule 404(2). 
At Messersmith’s trial, Det. Sgt. Michael Garnett, a witness 
with special training and experience in investigating narcotics 
cases, testified that possession of controlled substances, with 
the presence of many small self-sealing plastic bags, indicates 
that the drugs were “probably being maintained for resale.” 
According to Garnett, other items commonly used for 
repackaging and sale of controlled substances include accurate 
scales of the type found in Messersmith’s closet; powdered 
sugar or other substances used to dilute the controlled 
substance “to make the quantity of drug that they have larger”; 
sifters, which are often used to mix the dilutant with the drug; 
and funnels and scoops that aid in transferring the drug into 
small plastic bags. 
Over Messersmith’s objection, Strayer and Stroh testified 
that they purchased controlled substances from Messersmith 
numerous times during January 1989 and that some of these 
transactions involved their delivery of stolen property to 
Messersmith in exchange for drugs. When Strayer and Stroh 
brought stolen property to Messersmith for the drugs, they told 
Messersmith that the articles delivered in the exchange were 
stolen. Immediately after conclusion of Strayer’s testimony, the 
court instructed the jury that Strayer’s testimony concerning 
prior drug transactions with Messersmith was “not admissible 
to prove the character of a person in order to show that that 
person acted in conformity with that character,” but was 
received 
for the limited purpose of helping you to decide whether 
[Messersmith] had the knowledge required by Count I of 
the Information [theft charge] and in helping you.. . 
decide whether [Messersmith] had the intent required by 
Count II of the Information [drug charge]. You must 
consider that evidence for that limited purpose and for no 
other purpose. 

The foregoing cautionary and restrictive instruction was 

repeated immediately after Stroh’s testimony and, in a 
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substantially similar version, was included among the general 
instructions given to the jury at the conclusion of all evidence. 

Over Messersmith’s relevance objections, the district court 
admitted into evidence the shotgun and box of shells which 
were found in Messersmith’s closet and photographs which 
showed myriad auto parts in the kitchen, dining, and living 
room areas of Messersmith’s home, although none of the 
depicted items were claimed to be the stolen property which 
Messersmith received in exchange for drugs delivered to Strayer 
and Stroh. For instance, the depicted items included: a 
motorcycle in some state of assembly or disassembly, as the case 
may be, in Messersmith’s dining room, with several motorcycle 
seats, a fire extinguisher, and a deer’s head wearing a straw hat; 
vehicle wheels with spokes, lying on the dining room floor, 
which was covered with several boxes of nondescript items; a 
large air compressor in the living room; assorted metal sanders, 
drills, gauges, and socket wrenches in Messersmith’s kitchen; a 
mechanic’s metal tool chest located in the kitchen; and a cutting 
torch with its tanks of oxygen and acetylene, also located in the 
kitchen. In conjunction with admission of the photographs, the 
court refused to give a limiting instruction, requested by 
Messersmith, that the photographs showed only the condition 
of the premises and did not tend to establish that the depicted 
items were stolen property. Ballou identified his various auto 
parts which had been incorporated into Messersmith’s car and 
pointed out the distinctive features and approximate value of 
those parts, which were itemized on a handwritten list prepared 
by Ballou and received in evidence. Also, under court 
supervision, the jury collectively viewed Messersmith’s car in 
conjunction with the evidence from Ballou. 

During his case in chief, Messersmith disclaimed owning 
the toolbox which contained the amphetamine, metham- 
phetamine, plastic bags, syringes, sifter, and metal 
funnel and scoop. Also, Messersmith denied that he knew the 
auto parts were stolen when he received those articles from 
Strayer and Stroh and further denied trading the auto parts for 
drugs received by Strayer and Stroh. Messersmith claimed the 
gun and shells found in his closet were owned by a coworker 
who left them in Messersmith’s home while Messersmith 
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contemplated buying them. 

During the instruction conference just before summation, 
Messersmith objected to instructions Nos. 2 and 4, which 
described the crime of theft by receiving stolen property, 
namely, “Arden Messersmith . . . did receive, retain, or dispose 
of stolen movable property of John Ballou, valued at more 
than $300 but less than $1,000, knowing or believing that it had 
been stolen.” Messersmith contended that, because the State 
had been required to file a bill of particulars before trial for 
designation of stolen auto parts as the property involved in the 
theft charge, jury instructions, describing theft by receipt of 
stolen property, should specifically identify the property stolen. 
The court declined to specify the property included within 
“stolen movable property” used in its instructions. The jury 
returned a guilty verdict on both charges of drug possession and 
theft by receipt of stolen property. 


ASSIGNMENTS OF ERROR 

Messersmith alleges 12 assignments of error which may be 
distilled into 4, namely, the district court erred in (1) admitting 
“uncharged misconduct” evidence consisting of Messersmith’s 
previous drug transactions and exchanges of stolen property 
with Strayer and Stroh; (2) overruling Messersmith’s relevance 
objections to the shotgun, shells, and photographs depicting 
auto parts which were not the subject of the theft charge; (3) 
refusing to give a limiting instruction regarding the 
photographic exhibits; and (4) failing to give an instruction 
which specified the items within “stolen movable property” 
used in instructions Nos. 2 and 4. 


“OTHER ACTS” EVIDENCE 
Evidence of other crimes, wrongs, or acts is not admissible 
to prove the character of a person in order to show that he 
or she acted in conformity therewith. It may, however, be 
admissible for other purposes, such as proof of motive, 
Opportunity, intent, preparation, plan, knowledge, 
identity, or absence of mistake or accident. 
Neb. Evid. R. 404(2), § 27-404(2). 

“Rule 404(2) of the Nebraska Evidence Rules is an 
inclusionary rule permitting the use of relevant, specific 
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acts for all purposes except to prove character of a person 
in order to show that such person acted in conformity with 
character. Thus, Rule 404(2) permits evidence of other 
acts if such acts are relevant for any purpose other than to 
show a defendant’s propensity or disposition to commit 
the crime charged.” 

State vy. Clancy, 224 Neb. 492, 497, 398 N.W.2d 710, 714-15 

(1987). Accord, State v. Stewart, 219 Neb. 347, 363 N.W.2d 368 

(1985); State v. Craig, 219 Neb. 70, 361 N.W.2d 206 (1985). 

However, Rule 404(2) is subject to the overriding protection 
of Neb. Evid. R. 403, which provides for exclusion of otherwise 
relevant evidence if “its probative value is substantially 
outweighed by the danger of unfair prejudice, confusion of the 
issues, or misleading the jury, or by considerations of undue 
delay, waste of time, or needless presentation of cumulative 
evidence.” Neb. Rev. Stat. § 27-403 (Reissue 1989). See, State 
v. Clancy, supra; State vy. Craig, supra. 

Messersmith’s knowledge that the auto parts received from 
Strayer and Stroh were stolen and Messersmith’s intent to 
deliver amphetamine were among elements which the State was 
required to prove beyond a reasonable doubt for Messersmith’s 
convictions on the charged offenses. See §§ 28-517 and 28-416. 

Strayer’s and Stroh’s testimony that they had stolen Ballou’s 
auto parts and delivered those articles to Messersmith, after 
Strayer and Stroh had informed Messersmith that the parts 
were stolen, was relevant to show that Messersmith received 
property which he knew was stolen and to prove an element of 
the theft offense, namely, receipt of property known to have 
been stolen. Therefore, prior transactions involving 
Messersmith’s acceptance of stolen property from Strayer and 
Stroh in an exchange for drugs were relevant and admissible 
under Rule 404(2) to establish Messersmith’s knowledge that 
the property which was the subject of the present prosecution 
was, in fact, stolen. 

Also, Messersmith’s prior drug transactions with Strayer and 
Stroh were relevant and admissible under Rule 404(2). While 
Messersmith’s possession of drugs is clearly shown, his 
prospective disposition of those drugs became quite important, 
since Messersmith was charged with the intent to deliver or 
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distribute drugs in his possession. Consequently, the manner in 
which Strayer and Stroh obtained drugs was important in the 
case against Messersmith. The prior drug transactions tended to 
show that Strayer and Stroh had obtained drugs from 
Messersmith with his knowledge and intentional transfer of 
drugs to Strayer and Stroh, a mutually deliberate transaction, 
rather than Strayer’s and Stroh’s obtaining the drugs without 
Messersmith’s knowledge or without his voluntarily 
transferring the drugs into the possession of Strayer and Stroh 
as drug customers. Messersmith’s presently intended and 
prospective distribution of drugs, through delivery in accord 
with a prior established format, might be inferred from the 
circumstances of his prior transactions. “ ‘Circumstantial 
evidence’ means facts or circumstances, proved or known, 
from which existence or nonexistence of another fact may be 
logically inferred or deduced through a rational process.” State 
v. Jasper, 237 Neb. 754, 763, 467 N.W.2d 855, 862 (1991). 
Accord, State v. Twohig, ante p. 92, 469 N.W.2d 344 (1991); 
State v. Loveless, 234 Neb. 463, 451 N.W.2d 692 (1990). 
“(C]ircumstantial evidence may support a finding that a 
defendant intended to distribute, deliver, or dispense a 
controlled substance in the defendant’s possession.” State v. 
Zitterkopf, 236 Neb. 743, 748, 463 N.W.2d 616, 620 (1990). 
Therefore, the prior transactions, as an indication of 
Messersmith’s present intent, were relevant and admissible 
under Rule 404(2). 

Because “other acts” evidence under Rule 404(2) is subject to 
overriding protection from Rule 403, we must examine whether 
the probative value of Strayer’s and Stroh’s testimony is 
substantially outweighed by the danger of unfair prejudice or 
any other factors designated in Rule 403, such as confusion of 
issues, misleading the jury, or undue delay. “ ‘Probative value 
is a relative concept; the probative value of a piece of evidence 
involves a measurement of the degree to which the evidence 
persuades the trier of fact that the particular fact exists and the 
distance of the particular fact from the ultimate issues of the 
case.’ ” State v. Bostwick, 222 Neb. 631, 639, 385 N.W.2d 906, 
912 (1986) (quoting Dolan, Rule 403: The Prejudice Rule in 
Evidence, 49 S. Cal. L. Rev. 220 (1976)). Accord State v. 
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Baltimore, 236 Neb. 736, 463 N.W.2d 808 (1990). “In the 
context of Neb. Evid. R. 403, ‘unfair prejudice’ means an 
undue tendency to suggest a decision on an improper basis.” 
State v. Lonnecker, 237 Neb. 207, 210-11, 465 N.W.2d 737, 741 
(1991). 

Strayer’s and Stroh’s involvement in stolen property 
transactions with Messersmith, and their telling him that the 
property in the exchange was stolen, was closely related to one 
of the ultimate issues in the case—Messersmith’s knowledge 
that the auto parts received from Strayer and Stroh on January 
18 were, in fact, stolen property. Therefore, prior property 
exchanges, as related by Strayer and Stroh, were highly 
probative on the question of Messersmith’s knowledge. In a 
similar manner, Messersmith’s prior delivery of drugs to Strayer 
and Stroh on several occasions was probative of Messersmith’s 
intent to deliver drugs found in his possession on January 22, 
1989. 

Also, the highly probative value of Messersmith’s prior 
transactions with Strayer and Stroh was not outweighed by a 
danger of unfair prejudice or any other factor designated in 
Rule 403. There was no undue tendency to suggest a decision on 
an improper basis, especially in light of the district court’s 
repeated instruction that expressly restricted the use of the 
“other acts” evidence to the jury’s deciding whether 
Messersmith had the requisite knowledge and intent concerning 
the stolen property and controlled substance charges. See, Neb. 
Evid. R. 105, Neb. Rev. Stat. § 27-105 (Reissue 1989) 
(restrictive instruction on proper use of evidence which is 
admissible for one purpose, but not another). The limiting 
instruction in Messersmith’s case minimized possible prejudice 
from Strayer’s and Stroh’s testimony. 

Therefore, Strayer’s and Stroh’s testimony about prior stolen 
property and drug transactions involving Messersmith during 
January 1989 was properly admitted in Messersmith’s trial. 


RELEVANCE OF SHOTGUN, 
SHELLS, AND PHOTOGRAPHS 
Messersmith next argues that the shotgun and shells found in 
his bedroom closet, and the photographs depicting numerous 
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tools and auto parts which were not included in the theft charge 
against him, were irrelevant and, therefore, improperly 
admitted. 

“Relevant evidence means evidence having any tendency to 
make the existence of any fact that is of consequence to the 
determination of the action more probable or less probable 
than it would be without the evidence.” Neb. Evid. R. 401. 
“Evidence which is not relevant is not admissible.” Neb. Evid. 
R. 402. 

“There are two components to relevant evidence: 
materiality and probative value. Materiality looks to the 
relation between the propositions for which the evidence is 
offered and the issues in the case. If the evidence is offered 
to help prove a proposition which is not a matter in issue, 
the evidence is immaterial. What is ‘in issue,’ that is, 
within the range of the litigated controversy, is determined 
mainly by the pleadings, read in the light of the rules of 
pleading and controlled by the substantive law.... 

“The second aspect of relevance is probative value, the 
tendency of evidence to establish the proposition that it is 
offered to prove. ...” 

State v. Baltimore, supra at 740, 463 N.W.2d at 812 (quoting 
McCormick on Evidence § 185 (E. Cleary 3d ed. 1984)). “To be 
relevant, evidence must be rationally related to an issue by a 
likelihood, not a mere possibility, of proving or disproving an 
issue to be decided.” State v. Lonnecker, supra at 210, 465 
N.W.2d at 740-41. Accord State v. Baltimore, supra. 

As previously mentioned, the main issues in Messersmith’s 
case were his knowledge that the auto parts were stolen and his 
intent to deliver controlled substances found in his home. We 
cannot see how the shotgun and shells found in Messersmith’s 
closet relate to, or tend to prove, essential elements of the 
charges against him. Cf. State v. Lonnecker, supra. Hence, the 
shotgun and shells lacked probative value, were irrelevant, and, 
therefore, were inadmissible. See Neb. Evid. R. 401 and 402. 

Similarly, the photographs depicting auto parts which were 
not the subject of the theft charge against Messersmith were 
irrelevant to any element in either the theft or drug charge 
against Messersmith. Regarding the photographs, no witness 
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designated the depicted items as stolen property. The condition 
of the premises was not an issue and provided no information 
to help the jury to resolve any question placed before them. 
Consequently, the photographs were irrelevant and should have 
been excluded. 

“In a jury trial of a criminal case, whether an error in 
admitting or excluding evidence reaches a constitutional 
dimension or not, an erroneous evidential ruling results in 
prejudice to a defendant unless the State demonstrates that the 
error was harmless beyond a reasonable doubt.” State v. Cox, 
231 Neb. 495, 504, 437 N.W.2d 134, 140 (1989). Accord, State 
v. Lonnecker, supra; State v. Watkins, 227 Neb. 677, 419 
N.W.2d 660 (1988). “Erroneous admission of evidence is 
harmless error and does not require reversal if the evidence 
erroneously admitted is cumulative and other relevant 
evidence, properly admitted, or admitted without objection, 
supports the finding by the trier of fact.” State v. Cox, supra at 
504, 437 N.W.2d at 140. Accord State v. Twohig, ante p. 92, 469 
N.W.2d 344 (1991). See, also, Neb. Evid. R. 103(1), Neb. Rev. 
Stat. § 27-103(1) (Reissue 1989) (“[e]rror may not be predicated 
upon a ruling which admits or excludes evidence unless a 
substantial right of the party is affected’); Neb. Rev. Stat. 
§ 29-2308 (Reissue 1989). 

After a review of the record, we find that although the 
shotgun, shells, and photographs were irrelevant and should 
have been excluded, other evidence negatived prejudice from 
error in admitting that irrelevant evidence; for instance, the 
stolen auto parts identified in Messersmith’s car; Strayer’s and 
Stroh’s testimony that they informed Messersmith that the 
parts, incorporated into Messersmith’s car, were stolen from 
Ballou; items found in Messersmith’s bedroom closet, such as 
several containers of methamphetamine and amphetamine, 
small self-sealing plastic bags, a triple-beam balance scale, 
sifter, funnel, scoop, and powdered sugar, all items commonly 
used for repackaging and sale of controlled substances; $1,255 
cash in Messersmith’s wallet; a list of names and monetary 
amounts related to those names; and a metric conversion chart. 
The shotgun and shells, more or less, were swallowed by all the 
other admissible evidence. The photographs of the interior of 
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the Messersmith residence, including what can best be 
characterized as a curious collection of household bric-a-brac 
and novel knickknacks, although irrelevant, were rendered 
harmless error by Ballou’s meticulous testimony accompanied 
by a laundry list of auto parts stolen from Ballou. When we 
keep in mind that “circumstantial evidence may support a. 
finding that a defendant intended to distribute, deliver, or 
dispense a controlled substance in the defendant’s possession,” 
State v. Zitterkopf, 236 Neb. 743, 748, 463 N.W.2d 616, 620 
(1990), and that circumstantial evidence may include “ ‘ “the 
quantity of the substance, the equipment and supplies found 
with it; the place it was found; the manner of packaging; and 
the testimony of witnesses experienced and knowledgeable in 
the field,” ’ ” id. and State v. Oldfield, 236 Neb. 433, 461 
N.W.2d 554 (1990), relevant evidence, properly admitted in 
Messersmith’s case, dispels prejudice and supports the 
convictions on the charges against Messersmith. 
We note that the State has expressed the proposition “The 
admission or exclusion of evidence is a matter within the 
discretion of the trial court.” Brief for appellee at 20. The 
preceding proposition, although previously expressed by this 
court, is; nonetheless, an admittedly and recognized incorrect 
expression in reference to the Nebraska Evidence Rules. In 
State v. Juhl, 234 Neb. 33, 42, 449 N.W.2d 202, 209 (1989), we 
stated: 
[R]elevancy of offered evidence and exclusion of relevant 
evidence involve a trial court’s discretion. Thus, whether a 
particular item of evidence has probative value and is, 
therefore, relevant, see Neb. Evid. R. 401 (Neb. Rev. Stat. 
§ 27-401 (Reissue 1985)), or whether an item of evidence, 
although relevant, is excludable on account of the danger 
of unfair prejudice, confusion of issues, misleading the 
jury, undue delay in the proceedings, waste of time, or 
needless presentation of cumulative evidence, see Neb. 
Evid. R. 403 (Neb. Rev. Stat. § 27-403 (Reissue 1985)), 
may depend on a trial court’s exercise of judicial 
discretion. 

See, also, State v. Reynolds, 235 Neb. 662, 457 N.W.2d 405 

(1990) (relevance of offered evidence, otherwise admissible, 
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involves the discretion of a trial court, whose ruling on 
relevance will be upheld on appeal unless the trial court abused 
its discretion); State v. Baltimore, 236 Neb. 736, 463 N.W.2d 
808 (1990) (a trial court’s ruling on the relevancy of evidence will 
not be disturbed on appeal unless there has been an abuse of 
discretion); State v. Porter, 235 Neb. 476, 455 N.W.2d 787 
(1990). 

Hence, in all proceedings where the Nebraska Evidence 
Rules apply, admissibility of evidence is controlled by the 
Nebraska Evidence Rules, not judicial discretion, except in 
those instances under the Nebraska Evidence Rules when 
judicial discretion is a factor involved in admissibility of 
evidence; for example, see, Rule 106(2) (remainder of related 
writings or recorded statements), Rule 201 (judicial notice of 
adjudicative facts), Rule 608(2) (cross-examination on 
specific instances of conduct), Rule 611(2) (scope of cross- 
examination), and Rule 706(3) (court-appointed expert 
disclosed to jury). Although the word “discretion,” in one form 
or another, does not appear in either Rule 401 or Rule 403, 
nevertheless, judicial discretion, as a factor in admissibility, is 
implicit in Rule 401, concerning the admission of relevant 
evidence, and Rule 403, regarding exclusion of relevant 
evidence. Consequently, one might correctly conclude that we 
expressly disapprove of the all-inclusive and categorically 
unrestricted evidential proposition “The admission or 
exclusion of evidence is a matter within the discretion of the 
trial court,” notwithstanding this court’s previous use of that 
expression. 


REJECTION OF LIMITING INSTRUCTION 

Messersmith claims that reversible error occurred when the 
district court refused to give a limiting instruction, requested by 
Messersmith, that the interior photographs of the Messersmith 
house showed only the condition of the premises and did not 
tend to establish that the depicted items were stolen. See Rule 
105: “When evidence which is admissible as to one party or for 
one purpose but not admissible as to another party or for 
another purpose is admitted, the judge, upon request, shall 
restrict the evidence to its proper scope and instruct the jury 
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accordingly.” 
With the exception of an erroneous admission or 
exclusion of evidence, a defendant, as the appellant 
claiming reversible error in a criminal case, must 
demonstrate that a trial court’s conduct, whether action or 
inaction during the proceeding against the defendant, 
prejudiced or otherwise adversely affected a substantial 
right of the defendant. 
State v. Juhl, supra at 45-46, 449 N.W.2d at 211. Accord State 
v. Harney, 237 Neb. 512, 466 N.W.2d 540 (1991). Cf. State v. 
Cox, 231 Neb. 495, 437 N.W.2d 134 (1989) (if evidence is 
erroneously admitted or excluded, the State has the burden to 
show that such error was harmless beyond a reasonable doubt). 
While we have already concluded that the photographs were 
irrelevant and, therefore, inadmissible, but have also concluded 
that admission of the photographs was only harmless error, see 
“relevance of shotgun, shells, and photographs,” above in this 
opinion, Messersmith does not refer to Rule 105 as a basis for 
the limiting instruction and, as far as we are able to ascertain, 
does not indicate how he was prejudiced by the absence of the 
restrictive instruction. For that reason, we find that 
Messersmith’s assignment of error based on the district court’s 
refusal to give a restrictive instruction authorized under Rule 
105 has no merit. 


INSTRUCTIONS NOS. 2 AND 4 

In his last assignment of error, Messersmith claims that the 
court erred in giving instructions Nos. 2 and 4, which stated the 
elements of theft by receiving stolen property, without 
designating by instruction the property stolen from Ballou, 
namely, auto parts. 

“In an appeal based on the claim of an erroneous instruction, 
the appellant has the burden to show that the questioned 
instruction was prejudicial or otherwise adversely affected a 
substantial right of the appellant.” Rose v. City of Lincoln, 234 
Neb. 67, 74, 449 N.W.2d 522, 528 (1989). Accord, State v. 
Jasper, 237 Neb. 754, 467 N.W.2d 855 (1991); State v. Harney, 
supra. “All instructions, read conjunctively, must correctly 
state the law, adequately state the issues, and not mislead the 
jury.” State v. Pierce, 231 Neb. 966, 975, 439 N.W.2d 435, 443 
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(1989). Accord, State v. Jasper, supra; State v. Harney, supra. 
Because the automobile parts found in Messersmith’s car 
were the only property shown to be stolen from Ballou and 
received by Messersmith, and since Ballou itemized all the 
property stolen from him, that is, testified to and prepared a list 
of auto parts stolen, which list was received in evidence and 
considered by the jury, we find no prejudicial error in the 
district court’s refusal to itemize by instruction the property 
stolen from Ballou. Messersmith’s assignment of error directed 
to instructions Nos. 2 and 4 given by the court is without merit. 


CONCLUSION 

Before concluding this opinion, we take the opportunity to 
commend the trial court and lawyers in this case regarding their 
refreshing familiarity with the use of Neb. Evid. R. 104(1) in 
reference to the motion in limine directed to “other acts” 
evidence under Rule 404(2). Although we have determined that 
the “other acts” evidence was admissible in Messersmith’s case, 
nevertheless, court and counsel recognized the distinct 
problem, and possibility of a mistrial, in offering “other acts” 
evidence in the jury’s presence and then discovering that the 
“other acts” evidence was inadmissible but, unfortunately, had 
already been heard by the jury. In State v. Olsan, 231 Neb. 214, 
436 N.W.2d 128 (1989), we encouraged use of a hearing under 
Rule 104(1) to determine admissibility of a defendant’s prior 
conviction offered pursuant to Rule 609 for impeachment of 
the defendant’s credibility. As demonstrated in Messersmith’s 
case, appropriate use of Rule 104(1) to resolve preliminary 
questions of admissibility, such as “other acts” evidence or 
other troublesome situations which may be sticky wickets for 
introduction of evidence, avoids evidential problems which 
need never occur in a trial. For that foresight, we gratefully 
acknowledge the proficiency of the district court and lawyers in 
handling the question about “other acts” evidence in 
Messersmith’s case. 

However, since none of Messersmith’s assignments of error 
have merit, we affirm Messersmith’s convictions and sentences. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. JEFF A. WEST, APPELLANT. 
473 N.W.2d 81 


Filed August 16, 1991. No. 90-512. 


1. Constitutional Law: Appeal and Error. This court will not consider 
constitutional issues, or other issues, raised for the first time in this court. 

2. Convictions: Appeal and Error. In reviewing a criminal conviction, it is not the 
province of this court to resolve conflicts in the evidence, to pass on the 
credibility of witnesses, to determine the plausibility of explanations, or to 
weigh the evidence. 

3. Verdicts: Appeal and Error. On a claim of insufficiency of the evidence, the 
Supreme Court will not set aside a guilty verdict in a criminal case where such 
verdict is supported by relevant evidence. 

4. Convictions: Circumstantial Evidence. A conviction may be based on 
circumstantial evidence as long as that evidence, taken as a whole, establishes 
guilt beyond a reasonable doubt. 


Appeal from the District Court for Lancaster County, 
BERNARD J. McGINN, Judge, on appeal thereto from the 
County Court for Lancaster-County, JAMES L. Foster, Judge. 
Judgment of District Court affirmed. 


James R. Mowbray, of Mowbray & Walker, P.C., for 
appellant. 


William F. Austin, Lincoln City Attorney, and Gerald F. 
Fisher for appellee. 


HAsTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


GRANT, J. 

Defendant-appellant, Jeff A. West, was charged in the 
county court for Lancaster County, Nebraska, with two 
misdemeanor offenses in violation of the Lincoln Municipal 
Code: (1) indecent exposure and (2) “[t]respass upon the 
property of another without the permission of the owner or 
tenant thereof.” After trial to the county court, sitting without a 
jury, the court found the defendant not guilty of the first count, 
stating, “While the court finds that the evidence is clear that the 
defendant was in a private area (not his own) without pants, the 
ordinance doesn’t cover this particular factual situation.” The 
trial court found defendant guilty of trespassing and fined him 
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$500 plus costs. Defendant appealed to the district court, which 
affirmed the sentence. 

We note the appeal herein from the county court to the 
district court was filed on February 16, 1990. Therefore, the 
procedural rule in such appeals set out in State v. Erlewine, 234 
Neb. 855, 452 N.W.2d 764 (1990), effective March 23, 1990, 
does not apply. 

Defendant then timely appealed to this court, assigning a 
single error: “The trial court and District Court erred in failing 
to find that the evidence at trial was insufficient as a matter of 
law to sustain a conviction beyond a reasonable doubt.” We 
affirm. 

The record shows the following: A witness, Bert Smith, 
testified that when he awoke to get a glass of water at 
approximately 2:15 a.m. on August 2, 1989, he heard his dog 
barking outside. He looked out his window and saw a figure 
moving along the side of his next door neighbors’ house. Smith 
saw the figure go around the front of that house and go toward 
the west toward the Tussing house, two doors west of the Smith 
house. Smith got dressed and went outside to investigate. Smith 
testified that as he neared the Tussing home, where Wendy 
Tussing resided, he saw a man in a crouched position on the 
Tussings’ east side porch, peering into the bottom row of 
windows on the side door. Smith came up behind the man and 
said, “All right, cowboy, what are you doing here?” 

Smith testified that the startled man jumped up, ran past 
Smith within a few feet, and continued to run away from the 
house. Smith testified that he recognized the man as another of 
his neighbors, defendant West, who lived across the street from 
the Smith and Tussing homes. At this time Smith saw that West 
had no clothes on from the waist down. Smith testified that he 
shouted, “[RJunning’s not going to do you any good,” but that 
West kept running. 

Smith returned to his home and kept watch from inside his 
doorway. He testified that 3 or 4 minutes later, he saw a figure 
that he could not identify jump over the railing of the Wests’ 
front porch and disappear into the West home. Smith then 
called the police. Officers arrested defendant at his home at 
about 3 a.m. The officers testified that West answered his door 
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wearing “gym shorts” and that he had an odor of alcohol on his 
breath. Both defendant and his wife testified that defendant 
was still out watering the lawn when his wife went to bed at a 
little after 1:30. Defendant testified that he drank four or five 
beers that evening and specifically testified that he had not been 
on the Tussing premises on August 2, 1989. 

Lincoln Mun. Code § 9.52.220 (1984) stated: 

It shall be unlawful for anyone to loiter about or 
trespass upon the property of another without the consent 
of the owner or tenant thereof; provided, that 
windowpeeping in the windows of a private dwelling 
house, apartment or residence of another after sunset 
shall be prima facie evidence of trespass. (Ord. 3489 
§21-222; July 6, 1936). 

Defendant contends that the State failed to satisfy its burden 
of proof because “[t]here was no testimony by Wendy Tussing 
whether or not Mr. West, or anyone else, did not have 
permission to be on the property.” Brief for appellant at 6. 
Tussing testified that she had still been awake watching 
television at 2:30 a.m. and had heard noises and shouting 
outside, but that she did not investigate. 

Defendant argues that because there is no direct evidence on 
the issue of consent, the court must have found him guilty based 
upon a mandatory presumption which he alleges can be derived 
from the second part of the ordinance. Defendant then 
contends that the second half of the ordinance does create a 
mandatory presumption which denies him his constitutional 
right to due process, citing Francis v. Franklin, 471 U.S. 307, 
105 S. Ct. 1965, 85 L. Ed. 2d 344 (1985), and State v. Kipf, 234 
Neb. 227, 450 N. W.2d 397 (1990). There is nothing in the record 
showing that the issue of constitutionality of the statute was 
presented to either the county court or the district court, by 
motion or otherwise. We will not consider a constitutional 
issue, or other issues, raised for the first time in this court. State 
v. Dixon, 237 Neb. 630, 467 N.W.2d 397 (1991); State v. 
Oldfield, 236 Neb. 433, 461 N.W.2d 554 (1990). 

The State argues that lack of consent can be established 
through sufficient circumstantial evidence, without the 
necessity of utilizing any presumptions. We agree. In reviewing 
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a criminal conviction, it is not the province of this court to 
resolve conflicts in the evidence, to pass on the credibility of 
witnesses, to determine the plausibility of explanations, or to 
weigh the evidence. Such matters are for the finder of fact, 
whose findings must be sustained if, taking the view most 
favorable to the State, there is sufficient evidence to support 
them. On a defendant’s claim of insufficiency of the evidence, 
the State is entitled to have all of its relevant evidence accepted 
as true, the benefit of every inference reasonably drawn from 
the evidence, and every controverted fact resolved in its favor. 
State v. Grantzinger, 235 Neb. 974, 458 N.W.2d 461 (1990). On 
aclaim of insufficiency of the evidence, the Supreme Court will 
not set aside a guilty verdict in a criminal case where such 
verdict is supported by relevant evidence. Only where evidence 
lacks sufficient probative force as a matter of law may the 
Supreme Court set aside a guilty verdict as unsupported by 
evidence beyond a reasonable doubt. Jd. 

We have held that a conviction may be based on 
circumstantial evidence as long as that evidence, taken as a 
whole, establishes guilt beyond a reasonable doubt. Srate v. 
Buckman, 237 Neb. 936, 468 N.W.2d 589 (1991); State v. 
Cortis, 237 Neb. 97, 465 N.W.2d 132 (1991). Evidence in this 
case shows that a half-naked man crept onto the side porch of 
the Tussing residence, peeped into a window in the middle of the 
night, and fled when he was unexpectedly discovered. He was 
identified by a neighbor. This is not a case of a stranger 
approaching a house by way of the front door and seeking entry 
or information. It was certainly not unreasonable for the court 
to find under these circumstances that no one consented to this 
activity. This is especially true in light of Tussing’s testimony 
that she feared to investigate when she heard noises and 
shouting and that she worried that it might be somebody witha 
gun. 

The evidence is sufficient to support defendant’s conviction. 
The order of the district court, affirming the verdict of the 
county court, is affirmed. 

AFFIRMED. 
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FREDE. WILES, PERSONAL REPRESENTATIVE OF THE ESTATE OF 
MarK A. WILES, DECEASED, APPELLANT, V. WILLIAMR. 
METZGER, TRUSTEE OF THE WILLIAMA. METZGER TRUST ESTATE 
AND PERSONAL REPRESENTATIVE OF THE ESTATE OF WILLIAMA. 
METZGER, DECEASED, APPELLEE. 

FREDE. WILES, PERSONAL REPRESENTATIVE OF THE ESTATE OF 
MICHAEL W. WILES, DECEASED, APPELLANT, V. WILLIAMR. 
METZGER, TRUSTEE OF THE WILLIAM A. METZGER TRUST ESTATE 
AND PERSONAL REPRESENTATIVE OF THE ESTATE OF WILLIAMA. 
METZGER, DECEASED, APPELLEE. 

473 N.W.2d 113 


Filed August 23, 1991. Nos. 89-165, 89-166. 


1. Summary Judgment: Appeal and Error. A summary judgment is properly 
granted when the pleadings, depositions, admissions, stipulations, and 
affidavits in the record disclose that there is no genuine issue concerning any 
material fact or the ultimate inferences deducible from such fact or facts and 
that the moving party is entitled to judgment as a matter of law. In appellate 
review of a summary judgment, the court views the evidence in a light most 
favorable to the party against whom the judgment is granted and gives the party 
the benefit of all reasonable inferences deducible from the evidence. 

2. Summary Judgment: Proof. The party moving for summary judgment has the 
burden to show that no genuine issue of material fact exists and must produce 
sufficient evidence to demonstrate that the moving party is entitled to judgment, 
as a matter of law, if the evidence presented for summary judgment remains 
uncontroverted. 

. After the movant for a summary judgment has shown facts 
entitling the movant to judgment as a matter of law, the opposing party has the 
burden to present evidence showing an issue of material fact which prevents a 
judgment asa matter of law for the moving party. 

4. Negligence: Liability: Minors: Nuisances. In Nebraska, the attractive nuisance 
doctrine has developed to mitigate the severity of common-law liability based on 
possession of real estate insofar as premises liability applies to young children. 

5. Negligence: Minors: Nuisances. Underlying the attractive nuisance doctrine is 
recognition of a young child’s inability to protect himself in a situation 
encountered through a child’s attraction to a dangerous condition and the child’s 
immaturity and lack of judgment for appreciation of danger involved in the 
condition encountered. 

6. Negligence: Liability: Minors: Nuisances. Under the attractive nuisance 
doctrine, a possessor of premises may be liable for a young child’s injury or 
death if the possessor fails to exercise reasonable care to eliminate the danger 
from the premises or otherwise protect young children from the dangerous 
condition of the premises. 

7. Negligence: Minors: Nuisances: Proof. For applicability of the attractive 
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nuisance doctrine to a negligence action, a plaintiff has the burden to show that 
as the result of the child’s youth, the child involved in the action failed to 
discover a dangerous condition on the possessor’s land or realize the risk from 
the dangerous condition. 

8. Negligence: Minors: Nuisances. If a child understood and appreciated the 
dangerous condition of or on the possessor’s land, the attractive nuisance 
doctrine is inapplicable toa negligence action for achild’s bodily injury or death. 

9. Negligence: Minors: Proof. A child’s realization of the risk from a dangerous 
condition, in or on a possessor’s land, may be established by circumstantial 
evidence. 

10. Circumstantial Evidence: Words and Phrases. ‘Circumstantial evidence” 
means facts or circumstances, proved or known, from which existence or 
nonexistence of another fact may be logically inferred or deduced through a 
rational process. 

11. Negligence: Minors: Nuisances. A child’s age in connection with applicability of 

the attractive nuisance doctrine is important only as a factor in determining 

whether a child discovers the condition which proves to be dangerous and 
realizes, or can be expected to realize, the risk from the dangerous condition on 
another’s land. 
: . Applicability of the attractive nuisance doctrine 
depends on various factors, such as a child’s age, intelligence, knowledge, 
experience, and ability or capacity to discover, observe, understand, or 
appreciate the nature of the danger or condition of or on a possessor’s land and 
avoid the danger in the condition which causes the child’s injury or death. 

13. Licensee: Words and Phrases. A licensee may be defined as a person who is 
privileged to enter or remain upon the premises of another by virtue of the 
possessor’s express or implied consent, but who is not a business visitor. 


Appeal from the District Court for Cass County: RAYMOND 
J. Case, Judge. Affirmed in part, and in part reversed and 
remanded for further proceedings. 


David V. Chebatoris, of Clements, Svoboda & Chebatoris, 
for appellant. 


Thomas A. Otepka and John W. Iliff, of Gross & Welch, 
PC., for appellee. 


Has Tinos, C.J., WHITE, CAPORALE, SHANAHAN, GRANT, and 
FAHRNBRUCH, JJ., and COLWELL, D.J., Retired. 


SHANAHAN, J. 

Mark A. and Michael W. Wiles died when the ceiling of a 
cave in which they were camping collapsed on the boys. Fred E. 
Wiles, personal representative of the estates of Mark and 
Michael Wiles, filed wrongful death actions against the estates 
of William A. Metzger, the owner who possessed the real estate 
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where the cave was located. The district court for Cass County 
granted summary judgments for Metzger, and Wiles appeals. 


FACTUAL BACKGROUND 

The cave on the Metzger property was located in the side of a 
sandstone hill situated in a remote wooded area. Trees grew on 
the hill above the cave’s entrance and on the slope of the hill 
leading to the cave’s entrance, an opening approximately 12 feet 
wide and 18 feet high in the concave side of the hill. One 
approaching the cave’s entrance would climb a gentle slope at 
‘ the base of the hill. From the mouth of the cave there was a 
slight incline descending to an interior plateau in the cave’s main 
chamber several feet within the hill, although part of the 
chamber was still visible from the cave’s opening. From the 
main chamber, tunnels, some as much as 100 yards long, led 
further into the hill. These tunnels were apparently used in a 
former quarrying operation for extraction of quartz pebble 
conglomerate from the “Cretaceous Age Dakota Sandstone” 
composition of the earth. Mining operations inside the hill had 
ceased very many years ago. There were no braces or shoring 
evident from the prior mining operations, and there were no 
present braces or shoring for any aspect of the cave or tunnels. 

As early as 1983, Mark Wiles and his friends camped in the 
cave on the Metzger property and enjoyed exploring the cave. 
On one trip to the cave, Mark took his brother, Michael, and 
showed Michael around the cave. Other people had also visited 
the cave and left their “writings on the wall.” Metzgers were 
aware that in some areas of the cave, the ceiling collapsed from 
time to time. One of the Metzgers had even considered sealing 
the cave. However, the cave remained open, since Metzgers’ 
horses used the cave to keep cool in the summer. There was 
some fencing on the perimeter of the premises where the cave 
was located. 

On the evening of August 16, 1985, Mark, who had visited 
the Metzger cave at least three times since 1983, decided to take 
his brother and some friends, Douglas Miller, David Terry, and 
David Funkhouser, on an overnight camping trip to the cave. 
Mark, 18 years of age, had been an average student and was a 
high school graduate who was undecided about his future. He 
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went hunting and fishing and “enjoyed the outdoors.” Mark 
was interested in mechanics, worked on his car, and had 
summer farm jobs while he was trying to decide whether he 
would enter the military service or pursue some type of 
vocational training. Michael, who was 12 years of age and had 
previously visited the Metzger cave, had just completed seventh 
grade and was scheduled to return to school in the fall. Michael 
participated in athletics and, like Mark, was an average student 
who enjoyed the outdoors. Neither Mark nor Michael had any 
disability and each had the average intelligence and general life 
experiences of boys their own age. 

Mark, Michael, and their friends collected their camping 
gear and drove on a gravel road along the north side of the 
Metzger property. After parking the car, the boys walked south 
across a field toward the wooded area where the cave was 
located. On arrival at the cave, the boys built a small fire in the 
main chamber of the cave, ate, and bedded down for the night. 
Ten minutes later, the cave ceiling collapsed, crushing and 
killing Mark, Michael, and David Funkhouser. Miller and Terry 
dashed from the cave and ran approximately a mile to the 
Omaha Fish and Wildlife Reserve headquarters north of the 
Metzger property and from there notified authorities about the 
cave-in. 

Responding to the summons for assistance shortly after 
midnight, Deputy Sheriff Joseph Baldassano drove his cruiser 
to the wildlife headquarters, picked up Miller, and proceeded 
west on the gravel road between the wildlife station and the 
Metzger property. Baldassano drove to the end of the road, 
parked his cruiser, and, with Miller, crossed some railroad 
tracks, crawled over a barbed wire fence, and began running 
toward the Metzger cave, where Baldassano found the bodies 
of the three boys buried in the cave-in. Although Baldassano 
never saw the boys’ car on his arrival at the scene, he had parked 
his cruiser at a location different from the site where the boys 
had parked their car, or, as Baldassano described the locations, 
the boys had parked their car in “a different location than 
where I entered” the field leading to the Metzger cave. That 
night, Baldassano, in the course of moving from his cruiser to 
the cave, never noticed any “keep out” or “no trespassing” 
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signs, although one of the Metzgers later told Baldassano that 
people ignored the signs posted at the Metzger property. Later, 
Baldassano recalled a newspaper photograph depicting an 
automobile tire with the inscription “keep out,” which was 
positioned near a gate entrance into the Metzger property, but 
Baldassano could not correlate that gate with the point at which 
he and Miller had entered the Metzger field en route tothe cave. 


SUMMARY JUDGMENT 

Fred Wiles had filed amended petitions and alleged that 
Mark and Michael had died as a result of Metzger’s negligence: 

(a) In failing to close the caves when [Metzger] knew, or 
should have known, that portions of the ceiling had fallen 
in the past prior to the accident; 

(b) In failing to fence off or barricade said sandstone 
caves; 

(c) In failing to place any sign or other warning of 
danger on or near said sandstone caves warning of the 
dangerous condition existing in the caves; 

(d) In failing to warn of the dangerous condition then 
existing, namely, that portions of the ceiling in the caves 
had fallen in the past. 

Wiles further alleged that the attractive nuisance doctrine 
applied, and, therefore, Metzger owed a duty of reasonable 
care to the boys. 

Metzger moved for summary judgments and offered 
depositions containing the information found in the “factual 
background” part of this opinion. Also, Metzger introduced an 
affidavit of Stephen White, a geologist who conducted an 
investigation of the Metzger cave and observed several 
characteristics about the cave, including an opening in a 
hillside, tunnels which run in various directions throughout and 
become narrower at the ends, cool, underground, dark, no 
man-made structural support for ceilings or walls, no evidence 
of mining, rock walls and ceiling, and a deep entrance. Based 
on his observations, White concluded that the Metzger cave 
“simulates or is a duplicate of a natural condition.” Wiles 
offered no evidence. 

The district court decided that the attractive nuisance 
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doctrine applies to “situations where physical harm to 
trespassing children is caused by an artificial condition upon 
the land and not to things or conditions which were similar to or 
a reproduction of nature”; hence, the attractive nuisance 
doctrine was inapplicable in the Wiles cases, since. “the 
sandstone caves were duplicates of a natural condition.” Also, 
assuming that Mark and Michael were, at most, licensees on the 
Metzger property, the court concluded that Metzger owed only 
a duty to refrain from injuring the boys “by willful or wanton 
negligence or a designed injury or by failure to warn of a hidden 
danger or peril known to [Metzger] but unknown or 
unobservable by [Mark and Michael] in the exercise of ordinary 
care.” The district court sustained the Metzger motions for 
summary judgments and dismissed Wiles’ wrongful death 
actions, since, in the court’s view, there was no evidence which 
might establish Metzger’s liability to a licensee. 


ASSIGNMENTS OF ERROR 

Wiles contends that the district court erred (1) by 
determining that the Metzger cave was akin to a natural 
condition and, therefore, outside the scope of the attractive 
nuisance doctrine and (2) in concluding that Metzger “owed 
[Mark and Michael] a duty to refrain from injuring [them] by 
willful or wanton negligence or a designed injury or by failure 
to warn of a hidden danger or peril known to [Metzger] but 
unknown or unobservable by the [boys] in the exercise [of] 
ordinary care,” and dismissing the wrongful death actions. 


STANDARD OF REVIEW 

A summary judgment is properly granted when the 
pleadings, depositions, admissions, stipulations, and 
affidavits in the record disclose that there is no genuine 
issue concerning any material fact or the ultimate 
inferences deducible from such fact or facts and that the 
moving party is entitled to judgment as a matter of law. . 
. . In appellate review of a summary judgment, the court 
views the evidence in a light most favorable to the party 
against whom the judgment is granted and gives such 
party the benefit of all reasonable inferences deducible 
from the evidence. 
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Union Pacific RR. Co. v. Kaiser Ag. Chem. Co., 229 Neb. 160, 
162-63, 425 N.W.2d 872, 875 (1988). Accord, Gottsch v. Bank 
of Stapleton, 235 Neb. 816, 458 N. W.2d 443 (1990); DeCamp v. 
Lewis, 231 Neb. 191, 435 N.W.2d 883 (1989). See, also, Neb. 
Rev. Stat. § 25-1332 (Reissue 1989) (sources of information for 
asummary judgment). 

The party moving for summary judgment has the 
burden to show that no genuine issue of material fact 
exists and must produce sufficient evidence to 
demonstrate that the moving party is entitled to judgment 
as a matter of law if the evidence presented for summary 
judgment remains uncontroverted. . . . After the movant 
for a summary judgment has shown facts entitling the 
movant to judgment as a matter of law, the opposing 
party has the burden to present evidence showing an issue 
of material fact which prevents a judgment as a matter of 
law for the moving party. 

Wilson v. F & H Constr. Co., 229 Neb. 815, 819, 428 N.W.2d 
914, 917 (1988). Also, “as a procedural equivalent to a trial, a 
summary judgment is an extreme remedy because a summary 
judgment may dispose of a crucial question in litigation, or the 
litigation itself, and may thereby deny a trial to the party 
against whom the motion for summary judgment is directed.” 
Wachtel v. Beer, 229 Neb. 392, 399, 427 N.W.2d 56, 61 (1988). 


ATTRACTIVE NUISANCE DOCTRINE 
In Gubalke v. Estate of Anthes, 189 Neb. 385, 390-91, 202 
N.W.2d 836, 840 (1972), this court, quoting from and adopting 
Restatement (Second) of Torts § 339 (1965), defined the 
“attractive nuisance” doctrine as: 
““A possessor of land is subject to liability for physical 
harm to children trespassing thereon caused by an 
artificial condition upon the land if 
“(a) the place where the condition exists is one upon 
which the possessor knows or has reason to know that 
children are likely to trespass, and 
“(b) the condition is one of which the possessor knows 
or has reason to know and which he realizes or should 
realize will involve an unreasonable risk of death or 
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serious bodily harm to such children, and 
“(c) the children because of their youth do not discover 
the condition or realize the risk involved in intermeddling 
with it or in coming within the area made dangerous by it, 
and 
“(d) the utility to the possessor of maintaining the 
condition and the burden of eliminating the danger are 
slight as compared with the risk to the children involved, 
and 
“(e) the possessor fails to exercise reasonable care to 
eliminate the danger or otherwise to protect the children.” 
See, also, Davis v. Cunningham, 196 Neb. 8, 241 N.W.2d 343 
(1976). 

In Nebraska, therefore, the attractive nuisance doctrine has 
developed to mitigate the severity of common-law liability 
based on possession of real estate insofar as premises liability 
applies to young children. Underlying the attractive nuisance 
doctrine is recognition of a young child’s inability to protect 
himself in a situation encountered through a child’s attraction 
to a dangerous condition and the child’s immaturity and lack of 
judgment for appreciation of danger involved in the condition 
encountered. Barnhizer v. Paradise Valley Unified Sch. Dist., 
123 Ariz. 253, 599 P.2d 209 (1979); O’Keefe v. South End 
Rowing Club, 64 Cal. 2d 729, 414 P.2d 830, 51 Cal. Rptr. 534 
(1966); Moseley v. City of Kansas City, 170 Kan. 585, 228 P.2d 
699 (1951); Lister v. Campbell, 371 So. 2d 133 (Fla. App. 1979). 
Consequently, under the attractive nuisance doctrine, a 
possessor of premises may be liable for a young child’s injury or 
death if the possessor fails to exercise reasonable care to 
eliminate danger from the premises or otherwise protect young 
children from the dangerous condition of the premises. 
Gubalke v. Estate of Anthes, supra; Davis v. Cunningham, 
supra. 

Wiles suggests that the attractive nuisance doctrine should 
not be restricted to artificial conditions, but should be extended 
to include liability for a natural condition which is dangerous to 
young children. Most courts have refused to apply the 
attractive nuisance doctrine to natural conditions or conditions 
which are similar to or replicate nature; for example, see, 
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Gagnier v. Curran Const. Co., 151 Mont. 468, 443 P2d 894 
(1968) (cave-in of a ditch used for waterline construction); Fitch 
v. Selwyn Village, 234 N.C. 632, 68 S.E.2d 255 (1951) 
(drowning in a deep creek adjacent to a _ residential 
development); and Anderson v. Reith-Riley Const. Co., 112 
Ind. App. 170, 44. N.E.2d 184 (1942) (cave-in of a hole or tunnel 
being dug by a child in a perpendicular wall of a pit excavated 
for sand). Although § 339 of the Restatement fashions an 
attractive nuisance doctrine in reference to artificial conditions 
only, the American Law Institute inserted a “Caveat” 
immediately below § 339: “The Institute expresses no opinion 
as to whether the rule [stated in § 339] may not apply to natural 
conditions of the land.” The Restatement, supra at 197. 

However, a well-known commentator has observed and 
believes that origin of a condition may be a factor in 
determining whether a child appreciates a risk, but should not 
be dispositive on applicability of the attractive nuisance 
doctrine; consequently, the distinction between natural and 
artificial conditions should be abandoned. See Prosser and 
Keeton on the Law of Torts, Owners and Occupiers of Land 
§ 59 at 403 (Sth ed. 1984): “It is difficult to see why the origin of 
the condition should in itself be dispositive on liability, if the 
possessor could easily remove it or protect against it, and fails 
to do so.” See, also, Note, Torts: Attractive Nuisance Doctrine: 
Applicability to Natural Conditions, 2 Okla. L. Rev. 537 
(1949); Note, Trespassing Children: A Study in Expanding 
Liability, 20 Vand. L. Rev. 139 (1966). Cf. King v. Lennen, 53 
Cal. 2d 340, 348 P.2d 98, 1 Cal. Rptr. 665 (1959) (attractive 
nuisance doctrine applies notwithstanding the common nature 
of a danger, if the child is too young to realize the danger). 

For applicability of the attractive nuisance doctrine to a 
negligence action, a plaintiff has the burden to show that as the 
result of a child’s youth, the child involved in the action failed to 
discover a dangerous condition on the possessor’s land or 
realize the risk from the dangerous condition. O’Keefe v. South 
End Rowing Club, 64 Cal. 2d 729, 414 P.2d 830, 51 Cal. Rptr. 
534 (1966); Hocking v. Duluth, Missabe & Iron Range Ry. Co., 
263 Minn. 483, 117 N.W.2d 304 (1962); Dragonjac v. McGaffin 
Con. & Sup. Co., 409 Pa. 276, 186 A.2d 241 (1962). 
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Thus, if a child understood and appreciated the dangerous 
condition of or on the possessor’s land, the attractive nuisance 
doctrine is inapplicable to a negligence action for a child’s 
bodily injury or death. See, Hughes v. Union Pacific R. Co., 
114 Idaho 466, 757 P.2d 1185 (1988); Barnhizer v. Paradise 
Valley Unified Sch. Dist., supra; McGill v. City of Laurel, 252 
Miss. 740, 173 So. 2d 892 (1965); City of Dothan v. Gulledge, 
276 Ala. 433, 163 So. 2d 217 (1964); Dean v. Construction Co., 
251 N.C. 581, 111 S.E.2d 827 (1960); Moseley v. City of Kansas 
City, supra; Brannon v. Harmon, 56 Wash. 2d 826, 355 P.2d 792 
(1960). 

Recently, in Sikyta v. Arrow Stage Lines, ante p. 289, 304, 
470 N.W.2d 724, 733 (1991), we stated: “[A] plaintiff’s 
knowledge of danger, as an element in assumption of risk, may 
be proved by circumstantial evidence, since knowledge is a state 
of mind or a mental process.” Similarly, a child’s realization of 
the risk from a dangerous condition, in or on a possessor’s land, 
may be established by circumstantial evidence. See O’Keefe v. 
South End Rowing Club, supra at 743 n.8, 414 P.2d at 839 n.8, 
51 Cal. Rptr. at 543 n.8: “Such realization will ordinarily be 
shown by circumstantial evidence, and among that evidence 
falls the fact that the age, intelligence, and experience of the 
individual plaintiff are such that anyone similarly endowed 
would have realized the danger.” “ ‘Circumstantial evidence’ 
means facts or circumstances, proved or known, from which 
existence or nonexistence of another fact may be logically 
inferred or deduced through a rational process.” State v. 
Jasper, 237 Neb. 754, 763, 467 N.W.2d 855, 862 (1991). Accord 
State v. Twohig, ante p. 92, 469 N. W.2d 344 (1991). 

Several courts have found that the doctrine of attractive 
nuisance is inapplicable in a negligence action for a child’s 
bodily injury or death resulting from a cave-in on a child who 
has the capacity, experience, and judgment of normal young 
children to realize the danger of earth collapsing into a cave or 
tunnel. In Anderson v. Reith-Riley Const. Co., 112 Ind. App. 
170, 44 N.E.2d 184 (1942), the court considered the trial court’s 
dismissal of a wrongful death action involving a 9-year-old boy 
who was killed when he tunneled into a bank of a sandpile 
which collapsed and killed the child. In affirming the dismissal! 
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of the plaintiff’s action, the court commented: 

[A] common danger in cliffs and embankments is that 
of cave-ins from excavation below the surface. And it is 
common for children in play to make such excavations in 
the sides of cliffs and embankments for the purpose of 
creating caves, tunnels, etc. So they are early instructed as 
to the danger of cave-ins and are sufficiently presumed to 
know the danger that if the owner of private property by 
excavating on his own property, creates an artificial cliff 
or embankment, merely duplicating the work of nature 
without adding any new dangers, and a child, without 
invitation, ventures on the private property, excavates 
below the surface and is injured or killed by a resultant 
cave-in, the owner is not liable because of having created 
an “attractive nuisance.” Nor does the rule change with 
the varying texture of the earth. The danger is the same 
danger, real and obvious, with only the percentage of 
probability of the occurrance [sic] increased or decreased 
with the earth’s fineness or firmness. 

112 Ind. App. at 173, 44N.E.2d at 185. 

Summary judgment for a landowner was also sustained in 
Sparks v. Casselberry Gardens, Inc. , 227 So. 2d 686 (Fla. App. 
1969), where a 14-year-old boy appreciated and realized the 
danger of a cave-in while he was in an unsupported cave. See, 
also, Coleman vy. Associated Pipeline Contractors, Inc., 444 
F.2d 737 (Sth Cir. 1971) (under ordinary conditions, any child 
old enough to be allowed at large may reasonably be expected to 
have understood and appreciated the dangers in digging a cave 
in a 12-foot-high embankment). Cf. McDermott v. Kaczmaret, 
2 Wash. App. 643, 654, 469 P.2d 191, 198 (1970), where the 
court, confronted with a 7-year-old child’s fall from a cliff 
above a quarry, affirmed a summary judgment for a landowner 
and stated: “In one of life’s earliest lessons, a child learns that 
the law of gravity applies indiscriminately. Even before his first 
step, a toddler begins his lifelong accommodation to nature’s 
pervading and inexorable force.” 

We keep in mind that the attractive nuisance doctrine has 
developed from recognition of a young child’s inability to 
provide self-protection when the child has been attracted to a 
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dangerous condition, but immaturity and lack of judgment 
prevent the child’s realization of the danger involved in the 
condition encountered. In reference to the attractive nuisance 
doctrine, the older and more experienced and intelligent a child, 
the less reason for application of the doctrine. 

Mark was 18 years of age, Michael 12. Both boys had average 
intelligence, were involved in various outdoor activities, and, 
generally, had the normal life experiences which might be 
reasonably expected in the lives of boys their own age. As a 
result of Mark’s and Michael’s age and intelligence, and in 
accordance with the general life experiences of boys the same 
age, Mark and Michael were aware of gravity and other forces 
of nature pertaining to the cave. Therefore, both Mark and 
Michael were old enough, and had the mental capacity, to 
realize the distinct danger involved in their presence within the 
Metzger cave, namely, the surrounding earth might collapse to 
fill the void of the cave. The peril of a cave-in was open and 
obvious to the unfortunate young men. Thus, under the 
circumstances existing in Wiles’ cases, Mark Wiles and Michael 
Wiles each had the experience and judgment to realize the 
danger inherent in the cave, that is, they understood and 
appreciated the risk of their entering a cave such as that on the 
Metzger property; hence, Wiles failed to establish a necessary 
condition for application of the attractive nuisance doctrine—a 
young child’s inability to realize or appreciate danger 
encountered on a possessor’s premises. 

We are not stating, expressly or impliedly, that the age of the 
boys, in and of itself, is the determinant for application of the 
attractive nuisance doctrine. A child’s age in connection with 
applicability of the attractive nuisance doctrine is important 
only as a factor in determining whether a child discovers the 
condition which proves to be dangerous and realizes, or can be 
expected to realize, the risk from the dangerous condition on 
another’s land. Consequently, a child’s age supplies no bright 
line for application of the doctrine in a negligence action. 
Rather, applicability of the attractive nuisance doctrine 
depends on various factors, such as a child’s age, intelligence, 
knowledge, experience, and ability or capacity to discover, 
observe, understand, or appreciate the nature of the danger or 
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condition of or on a possessor’s land and avoid the danger in the 
condition which causes the child’s injury or death. See, Schorah 
v. Carey, 331 A.2d 383 (Del. 1975); O’Keefe v. South End 
Rowing Club, 64 Cal. 2d 729, 414 P.2d 830, 51 Cal. Rptr. 534 
(1966); Ekdahi v. Minnesota Utilities Co., 203 Minn. 374, 281 
N.W. 517 (1938); Fouraker v. Mullis, 120 So. 2d 808 (Fla. App. 
1960); Lister v. Campbell, 371 So. 2d 133 (Fla. App. 1979). 
Concerning the preceding illustrative factors, no factor is 
weighted, that is, there is no prescribed method by which more 
or less weight is assigned to any of the illustrative factors 
bearing upon applicability of the attractive nuisance doctrine. 

Consequently, when the several illustrative factors are 
considered, we conclude that as a matter of law the attractive 
nuisance doctrine is inapplicable in Wiles’ cases. For that 
reason, we affirm the summary judgments that the attractive 
nuisance doctrine is inapplicable in Wiles’ actions. Although 
the district court based its conclusion on the condition of the 
premises, the condition of Mark and Michael Wiles, namely, 
their appreciation of the danger involved, is the reason for 
inapplicability of the attractive nuisance doctrine. See 
Sommerfeld v. City of Seward, 221 Neb. 76, 80, 375 N.W.2d 
129, 132 (1985): “Where the record adequately demonstrates 
that the decision of a trial court is correct, although such 
correctness is based on a ground or reason different from that 
assigned by the trial court, the Supreme Court will affirm.” 
Accord, Millman v. County of Butler, 235 Neb. 915, 458 
N.W.2d 207 (1990); Chicago Lumber Co. v. School Dist. No. 
71,227 Neb. 355, 417 N.W.2d 757 (1988). 


METZGER’S DUTY TOA LICENSEE 

Although the attractive nuisance doctrine is inapplicable in 
Wiles’ actions, we must examine the dismissal of the actions as 
a result of the summary judgments that the undisputed facts, 
and inferences from those facts, preclude Metzger’s liability as a 
matter of law. 

From the undisputed evidence presented to the district court, 
it was an established fact that Mark and Michael Wiles had been 
to the Metzger cave on occasions before the fatal night. Persons 
other than the Wiles boys had also ventured into the cave in the 
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past. Although the trial court and counsel seemed relatively 
sure about the location of some landmarks on the Metzger 
property, we are not quite as certain about those important 
features in Wiles’ cases. While there is some mention of “keep 
out” and “no trespassing” signs regarding the Metzger land, 
nothing locates those signs in relation to the boys’ route to the 
cave. In fact, the path taken by the boys en route to the cave is 
unknown. Deputy Baldassano offered no testimony on the 
location of the boys’ car. Without the specific location of the 
boys’ parked car, we cannot begin to ascertain the boys’ route 
from their car to the Metzger cave. Did the boys follow the same 
route taken by Baldassano in his course to the cave? If so, there 
were no signs for exclusion of the boys from the Metzger 
property. Moreover, the record fails to disclose whether the 
fence mentioned by Baldassano was a complete perimeter fence 
notwithstanding Baldassano’s testimony that he crawled over a 
fence and later recalled a fence gate somewhere on the Metzger 
land. Perhaps counsel’s thorough familiarity with the setting 
contains the locative information, but the record does not. In 
the state of the record, it is a reasonable inference that the boys 
parked their car somewhere on the gravel road north of the cave 
and simply walked south across the adjacent Metzger tract 
without encountering a fence or observing any sign of the type 
mentioned in Baldassano’s testimony. For that matter, while 
Metzgers may have posted signs on the premises before the 
night of the accident, nothing indicates that the signs were 
actually posted at the time when the boys entered the Metzger 
premises. We derive no certainty from testimony about signs 
which were possibly nonexistent when the boys entered the 
premises and testimony about fences which may not serve as a 
barrier for anyone seeking to enter the Metzger land. 

Mark and Michael Wiles, who were repeat visitors to the 
Metzger cave, may be characterized and legally classified as 
licensees in view of the record presented. “A licensee may be 
defined as a person who is privileged to enter or remain upon 
the premises of another by virtue of the possessor’s express or 
implied consent, but who is not a business visitor.” Roan v. 
Bruckner, 180 Neb. 399, 403, 143 N.W.2d 108, 111 (1966). 

In Guenther v. Allgire, 228 Neb. 425, 428-29, 422 N.W.2d 
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782, 785 (1988), this court stated: 

The duty of [a licensor is] only torefrain from injuring... 
a licensee by willful or wanton negligence or designed 
injury, or to warn him as a licensee of a hidden danger or 
peril Anown to the owner but unknown or unobservable 
by the licensee, who is required to exercise ordinary care. . 
.. In order for an action to be willful or wanton, the 
evidence must prove that a defendant had actual 
knowledge that a danger existed and that the defendant 
intentionally failed to act to prevent harm which was 
reasonably likely to result. The term imparts knowledge 
and consciousness that injury is likely to result from the 
act done or the omission to act, and a constructive 
intention as to the consequences. .. . 

To constitute willful negligence the act done or omitted 
must be intended or must involve such reckless disregard 
of security and right as to imply bad faith. Wanton 
negligence has been said to be doing or failing to do an act 
with reckless indifference to the consequences and with 
consciousness that the act or omission would probably 
cause serious injury. 

(Emphasis in original.) See, also, Garreans v. City of Omaha, 
216 Neb. 487, 345 N. W.2d 309 (1984). 

Considering the evidence in a light most favorable to Wiles, 
especially the absence of any evidence concerning the boys’ 
route to the cave and existence of warning signs, we may 
reasonably infer that there was no fence or warning sign on the 
path taken by the boys. Also, Metzger had actual knowledge 
that people entered his cave and that the cave’s ceiling had 
occasionally collapsed. Under the circumstances, we cannot 
state as a matter of law that failure to erect a barrier or warning 
sign would not support a finding of willful or wanton 
negligence on the part of Metzger. Consequently, there were 
material issues of fact, so that Metzger was not entitled to 
judgments as a matter of law regarding Wiles’ claims based on 
premises liability. 

Therefore, we affirm the district court’s summary judgments 
that the doctrine of attractive nuisance is inapplicable in Wiles’ 
actions, but we reverse the summary judgments of the district 
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court on the question of the liability concerning the Metzger 
premises. 
AFFIRMED IN PART. AND IN PART REVERSED AND 
REMANDED FOR FURTHER PROCELDINGS. 
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1. Appeal and Error. Regarding a question of law, an appellate court has an 
obligation io reach a conclusion independent trom a trial court's conclusion ina 
judgment under review. 

2. Constitutional Law: Federal Acts. The Interstate Commerce Act was enacted 
pursuant to the power granted to Congress for regulation of interstate commerce 
under the commerce clause of U.S. Const. art. 1, $§ 8. 

3. Constitutional Law: Federal Acts: States. A legislative act or statute of the 
United States enacted pursuant to the U.S. Constitution is a part of ‘the 
supreme Law of the Land.” U.S. Const. art. VI, cl. 2. The supremacy clause of 
the U.S. Constitution binds the several states. subordinates state law, including 
legislation, to a congressional enactment, and constitutionally provides that 
federal law supersedes conflicting state law. 

4. Federal Acts: Motor Carriers: Leases: States. Regulations of the Interstate 
Commerce Commission governing leases of interstate motor carriers have the 
same effect as statutory federal law and, therefore, preempt conflicting state 
law. 

5. Constitutional Law: Statutes: States. Consideration of state law under the 
supremacy clause starts with the basic assumption that Congress did not intend 
to displace state law. 

6. Federal Acts: Motor Carriers: States. Although Congress has heavily regulated 
the field of interstate motor carriers, it has not excluded all state regulation. 

7. Federal Acts: Motor Carriers: Leases: Contracts. Federal law governing 
interstate motor carrier leases does not preempt Nebraska law in determining 
whether a lease, as a contract, has come into existence and subsists for 
enforcement in a Nebraska court. 

8. Reformation: Intent. If incorrect language or wording is inserted by mistake, 
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including a scrivener’s mistake, into an instrument intended to reflect the 
agreement of the parties, such mistake is mutual and contrary to the real 
intention and agreement of the parties. 
Appeal from the District Court for Dakota County: ROBERT 
E. Otte. Judge. Affirmed. 


Tim Engler and Gregory D. Barton, of Heron, Burchette, 
Ruckert & Rothwell, and Stewart B. Mills for appellants. 


John M. Guthery, of Perry, Guthery, Haase & Gessford, 
P.C., and, on brief, Michael O. Johanns and Richard A. 
Peterson, of Peterson Nelson Johanns Morris & Holdeman, for 
appellee. 


HASTINGS, C.J., BOSLAUGH. WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


SHANAHAN. J. 

Stewart Trucking, Inc., and Eugene Wenzel, doing business 
as Wenzel Trucking, each brought a breach of contract action 
against PBX, Inc., for payment of additional “revenues 
generated by trip leasing” of equipment which PBX had leased 
from Stewart and Wenzel. 

All parties stipulated that after negotiations preliminary to 
signing the equipment leases, Stewart and Wenzel agreed to a 
“compensation” rate at 90 percent of the gross revenues 
generated under the leases with PBX, but that the drafted 
leases, in their compensation provisions, unnoticed by the 
parties, stated that the compensation rate was 100 percent of all 
revenue from the leases. The parties mutually and mistakenly 
believed that the drafted leases, which they signed, correctly 
reflected their agreements. None of the parties discovered the 
mistake before concluding the use of equipment under the 
leases. A dispute arose concerning the amounts due as 
compensation prescribed by the leases. When the parties were 
unable to agree on the amounts, Stewart and Wenzel each filed 
a breach of contract action in the district court for Dakota 
County, where PBX, alleging the mutually mistaken 
compensation rate, namely, 90 percent vis-a-vis 100 percent, 
counterclaimed and requested reformation of the leases to 
reflect the agreed rate of compensation, that is, 90 percent. 
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Title 49 U.S.C. § 11107(a)(1) (1988) provides that the 
Interstate Commerce Commission may require that a motor 
carrier, when leasing motor vehicles for transportation of 
property, “make the arrangement in writing signed by the 
parties specifying its duration and the compensation to be paid 
by the motor carrier.” 

Regulations of the Interstate Commerce Commission apply 
to the leases in question, especially 49 C.F.R. §§ 1057.11 and 
1057.12 (1990). 

Section 1057.11 of the Interstate Commerce Commission 
regulations provides: 

{T]he authorized carrier may perform authorized 
transportation in equipment it does not own only under 
the following conditions: 

(a) Lease—There shall be a written lease granting the 
use of the equipment and meeting the requirements 
containedin§ 1057.12. 

Section 1057.12 of the Interstate Commerce Commission 
regulations states: 

[T]he written lease required under § 1057.11(a) shall 
contain the following provisions. The required lease 
provisions shall be adhered to and performed by the 
authorized carrier. 


(d) Compensation to be specified—The amount to be 
paid by the authorized carrier for equipment and driver’s 
services shall be clearly stated on the face of the lease or in 
an addendum which is attached to the lease. 

In addition to the factual background regarding the leases, 
the parties stipulated that if 90 percent were determined to be 
the correct compensation rate for the leases, PBX had fully 
paid Stewart and Wenzel on the basis of the 90-percent rate; 
hence, PBX would not be required to make additional 
payments to Stewart and Wenzel concerning the leases. 

The district court concluded that as a result of the mutual 
mistake in the compensation rate expressed in the leases in 
contrast with the actually agreed rate, PBX was entitled to 
reformation of the leases, relief which the court ordered. 
Consequently, the court dismissed the breach of contract 
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actions inasmuch as both Stewart and Wenzel had been fully 
paid under their court-refor med leases with PBX. 


ASSIGNMENT OF ERROR 
Stewart and Wenzel contend: 

The District Court erred in reforming the motor carrier 
leases on the basis of mutual mistake. The District Court 
erroneously elevated conflicting state law over the ICC 
motor carrier leasing regulations which pre-empt the field. 
These regulations require the interstate leases to be in 
writing, require the leases to contain a _ written 
compensation term, and require specific performance of 
all required terms in the written lease. 

Brief for appellants at 4. 


STANDARD OF REVIEW 

“Regarding a question of law, an appellate court has an 
obligation to reach a conclusion independent from a trial 
court’s conclusion in a judgment under review.” Huffman v. 
Huffman, 232 Neb. 742, 748, 441 N.W.2d 899, 904 (1989). 
Accord, State ex rel. Gaddis v. Gaddis, 237 Neb. 264, 465 
N.W.2d 773 (1991); State ex rel. Spire v. Northwestern Bell Tel. 
Co., 233 Neb. 262, 445 N.W.2d 284 (1989); Lutheran Medical 
Center v. City of Omaha, 229 Neb. 802, 429 N.W.2d 347 (1988); 
In re Estate of Walker, 224 Neb. 812, 402 N.W.2d 251 (1987). 


ICC MOTOR CARRIER LEASING REGULATIONS 

The Interstate Commerce Act was enacted pursuant to the 
power granted to Congress for regulation of interstate 
commerce under the commerce clause of U.S. Const. art. I, 
§ 8. See Interstate Com. Commiss. v. B. & O. Railroad, 145 
U.S. 263, 12S. Ct. 844, 36 L. Ed. 699 (1892). 

A legislative act or statute of the United States enacted 
pursuant to the U.S. Constitution is a part of “the supreme Law 
of the Land.” U.S. Const. art. V1, cl. 2. The supremacy clause 
of the U.S. Constitution binds the several states, subordinates 
state law, including legislation, to a congressional enactment, 
and constitutionally provides that federal law supersedes 
conflicting state law. See, Chapman v. Union Pacific Railroad, 
237 Neb. 617, 467 N.W.2d 388 (1991) (Federal Employers’ 
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Liability Act); State ex rel. Douglas v. Karnes, 216 Neb. 750, 
346 N.W.2d 231 (1984) (federal tax reform act). 

The principal objects of the Interstate Commerce Act 
were to secure just and reasonable charges for 
transportation; to prohibit unjust discriminations in the 
rendition of like services under similar circumstances and 
conditions; to prevent undue or unreasonable preferences 
to persons, corporations or localities; to inhibit greater 
compensation fora shorter than for a longer distance over 
the same line; and to abolish combinations for the pooling 
of freights. 

Interstate Com. Commiss. v. B. & O. Railroad, supra at 145 
U.S. at 276. 

As aresult of the general rulemaking authority contained in 
the Interstate Commerce Act, the Interstate Commerce 
Commission promulgates regulations which govern leasing by 
interstate motor carriers. See American Trucking Assns. v. U. 
S., 344 U.S. 298, 73 S. Ct. 307, 97 L. Ed. 337 (1953). 
Regulations of the Interstate Commerce Commission 
governing leases of interstate motor carriers have the same 
effect as statutory federal law and, therefore, preempt 
conflicting state law. See Simmons v. King, 478 F.2d 857 (Sth 
Cir. 1973) (regulations of the Interstate Commerce Commission 
preempt conflicting state law regarding vicarious liability). Cf. 
A., . &S. F Ry. v. Scarlett, 300 U.S. 471, 57S. Ct. 541, 81 L. 
Ed. 748 (1937) (regulations of the Interstate Commerce 
Commission promulgated pursuant to the Federal Safety 
Appliance Act have the same force as federal statutes). Cf., 
also, Free v. Bland, 369 U.S. 663, 82 S. Ct. 1089, 8 L. Ed. 2d 
180 (1962) (U.S. Treasury regulations specifying ownership of a 
savings bond are federal law which prevails over conflicting 
state law on ownership). 

Generally, regulations of the Interstate Commerce 
Commission require that interstate motor carrier leases be in 
writing, receipts be issued and identify leased equipment, 
records be maintained pertaining to use of leased equipment, 
terms for compensation be clearly specified, and public liability 
insurance coverage be obtained. See 49 C.ER. part 1057 (1990). 
The Interstate Commerce Commission has declared that an 
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objective of leasing regulations is truth-in-leasing through 
disclosure. See Lease and Interchange of Vehicles, 129M.C.C. 
700 (1978). 

Wenzel and Stewart argue that since § 1057.12(d) requires 
that compensation be “clearly stated on the face of the lease” 
and since § 1057.12 requires that the lease “shall be adhered to 
and performed by the authorized carrier,” PBX must perform 
the lease as written irrespective of the undisputed mutual 
mistake in the compensation rate. Furthermore, Stewart and 
Wenzel argue that since federal law mandates “specific 
performance” of an interstate motor carrier lease, PBX cannot 
modify its obligation under the lease because federal law, 
pursuant to the supremacy clause, subordinates conflicting 
state law on questions concerning the leases. 

“Consideration under the Supremacy Clause starts with the 
basic assumption that Congress did not intend to displace state 
law.” Maryland v. Louisiana, 451 U.S. 725, 746, 101 S. Ct. 
2114, 68 L. Ed. 2d 576 (1981). See, also, Rice v. Santa Fe 
Elevator Corp., 331 U.S. 218, 67S. Ct. 1146, 91 L. Ed. 1447 
(1947) (historic police powers of the states are not superseded by 
a federal act unless Congress clearly intends that the federal law 
preempt state law). 

In Louisiana Public Service Comm’n v. FCC, 476 U.S. 355, 
368-69, 106 S. Ct. 1890, 90 L. Ed. 2d 369 (1986), the Supreme 
Court stated: 

Pre-emption occurs when Congress, in enacting a federal 
statute, expresses a clear intent to pre-empt state law, 
Jones v. Rath Packing Co., 430 U. S. 519 (97S. Ct. 1305, 
51 L. Ed. 2d 604] (1977), when there is outright or actual 
conflict between federal and state law, e.g., Free v. Bland, 
369 U. S. 663 [82 S. Ct. 1089, 8 L. Ed. 2d 180] (1962), 
where compliance with both federal and state law is in 
effect physically impossible, Florida Lime & Avocado 
Growers, Inc. v. Paul, 373 U.S. 132 [83 S. Ct. 1210, 10 L. 
Ed. 2d 248] (1963), where there is implicit in federal law a 
barrier to state regulation, Shaw v. Delta Air Lines, Inc., 
463 U.S. 85 [103 S. Ct. 2890, 77 L. Ed. 2d 490] (1983), 
where Congress has legislated comprehensively, thus 
occupying an entire field of regulation and leaving no 
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room for the States to supplement federal law, Rice v. 
Santa Fe Elevator Corp., 331 U.S. 218 [67 S. Ct. 1146, 91} 
L. Ed. 1447] (1947), or where the state law stands as an 
obstacle to the accomplishment and execution of the full 
objectives of Congress. Hines v. Davidowttz, 312 U.S. 52 
[61 S. Ct. 399, 85 L. Ed. 581] (1941). Pre-emption may 
result not only from action taken by Congress itself; a 
federal agency acting within the scope of its 
congressionally delegated authority may pre-empt state 
regulation. Fidelity Federal Savings & Loan Assn. v. De la 
Cuesta, 458 U.S. 141 [102 S. Ct. 3014, 73 L. Ed. 2d 664] 
(1982); Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691 
[104S. Ct. 2694, 81 L. Ed. 2d 580] (1984). 

“Although Congress has heavily regulated the field of 
interstate motor carriers, it has not excluded all state 
regulation.” Parten v. Consolidated Freightways Corp., 923 
F.2d 580, 583 (8th Cir. 1991). For that reason, state law has been 
held applicable to determine an agent’s authority to bind a 
principal to a contract. See Laux v. Juillerat, 680 F. Supp. 1131 
(S.D. Ohio 1987), aff'd 860 F.2d 1079 (6th Cir. 1988). 

In our review of the Interstate Commerce Act and the 
regulations of the Interstate Commerce Commission regarding 
leases involving interstate motor carriers, we have found no 
federal requirements or standards for a determination whether 
a lease exists. While the interstate commerce regulations 
controlling interstate motor carrier leases refer to a carrier’s 
adherence to and performance of a lease, federal law supplies 
no requisite principles of contract law to determine whether a 
lease, as a contract, has come into existence and subsists for 
enforcement through judicial action. Thus, Congress has not 
comprehensively and exclusively legislated on the subject of 
interstate motor carrier leases and thereby occupied the entire 
field of law for leases involving interstate motor carriers, nor 
has Congress expressed a clear intent that states are excluded 
from controlling remedies in causes of action arising out of 
interstate motor carrier leases. In the absence of exclusive 
federal law, there is no conflict between Nebraska law and 
federal law on the subject of interstate motor carrier leases. 
Hence, we find nothing in federal law which precludes 
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application of Nebraska law to causes of action and remedies 
regarding a lease of equipment involved in interstate commerce. 
Moreover, enforcement of the real agreement between lessor 
and lessee will tend toward truth-in-leasing, an expressed 
objective of the federal law. Accordingly, we hold that federal 
law governing interstate motor carrier leases does not preempt 
Nebraska law in determining whether a lease, as a contract, has 
come into existence and subsists for enforcement in a Nebraska 
court. 

Although not directly related to the question presented in this 
appeal, 49 U.S.C. § 10761(a) (1988) and its interpretative 
federal decisions provide an analog. Section 10761(a), which 
has come to be known as the “filed rate” doctrine, in part states 
that an 

[interstate motor] carrier may not charge or receive a 
different compensation for that transportation or service 
than the rate specified in the tariff whether by returning a 
part of that rate to a person, giving a person a privilege, 
allowing the use of a facility that affects the value of that 
transportation or service, or another device. 
However, the Interstate Commerce Commission has already 
recognized equitable defenses to eliminate unfair application of 
the filed rate doctrine, for example, a contract formed by 
mutual mistake. See Buckeye Cellulose Corp. v. LEN R.R. 
Co., 1 I.C.C.2d 767 (1985), aff'd sub nom., Seaboard System 
R.R., Inc. v. United States, 794 F.2d 635 (11th Cir. 1986). See, 
also, Maislin Industries vy. Primary Steel, Inc., 879 F.2d 400 (8th 
Cir. 1989) (application of the equitable defense may be proper 
when the published rate in a filed tariff is greater than the rate 
agreed upon by the parties); ACF Industries, Inc.—Petition for 
Exemption, No. 40194 at 4 (1.C.C. May 1, 1989) (WESTLAW 
No. 238488) (“[rJigid insistance [sic] upon payment of the 
applicable tariff rate has given way where evidence showed a 
mutual misunderstanding or that both shipper and carrier 
intended a different rate to apply”). 


MUTUAL MISTAKE 
Under the circumstances, federal law does not prohibit 
application of Nebraska law, which includes reformation of a 
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contract containing a mutual mistake by parties to the contract. 
As we expressed in Newton v. Brown, 222 Neb. 605, 613, 386 
N.W.2d 424, 430 (1986): “If incorrect language or wording is 
inserted by mistake, including a scrivener’s mistake, into an 
instrument intended to reflect the agreement of the parties, 
such mistake is mutual and contrary to the real intention and 
agreement of the parties.” The stipulated and, therefore, 
undisputed facts establish that all parties to the leases in 
question intended that the rate of compensation be 90 percent 
of revenue derived from each lease. However, through a 
mistake in drafting, the compensation rate was designated at 
100 percent notwithstanding the 90 percent compensation rate 
agreed by the parties. For that reason, the mistake was mutual 
and contrary to the intention and real agreement of the parties. 
Under Nebraska law, PBX was entitled to reformation of the 
leases, the relief ordered by the district court. From our 
independent examination of the record and application of 
appropriate law, we reach the same conclusion as that reached 
by the district court and, consequently, affirm the judgment of 
the district court. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. GARY A. KEITHLEY, 
APPELLANT. 
473 N.W.2d 129 


Filed August 23,1991. No.90-991. 


1. Postconviction: Proof: Appeal and Error. A defendant seeking postconviction 
relief has the burden of establishing the basis for such relief, and the findings of 
the district court will not be disturbed unless they are clearly erroneous. 

2. Postconviction: Proof. One moving for postconviction relief must allege facts 
which, if proved, constitute a denial or violation of his or her rights under the 
Nebraska or federal Constitution, causing the judgment against the movant to 
be void or voidable. 

3. Postconviction: Appeal and Error. A motion for postconviction relief cannot be 
used to secure review of issues which have already been litigated on direct appeal 
or which were known to the defendant and counsel at the time of trial and which 
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were capable of being raised, but were not raised, in the defendant’s direct 
appeal. 

4. Postconviction. An evidentiary hearing may properly be denied on a motion for 
postconviction relief when the records and files of the case affirmatively 
establish that the defendant is entitled to no relief. 

5. Postconviction: Right to Counsel. Under the Nebraska Postconviction Act, it is 
within the discretion of the trial court as to whether counsel shall be appointed to 
represent the defendant. 

6. Postconviction: Right to Counsel: Appeal and Error. In the absence of a 
showing of an abuse of discretion, the failure to provide court-appointed 
counsel in postconviction proceedings is not error. 

7. Postconviction: Right to Counsel. Where the record fails to present a justiciable 
issue of law and fact to the court in a postconviction action, it is not an abuse of 
discretion to fail to appoint counsel. 

8. Appeal and Error. To be considered by the Supreme Court, an error must be 
assigned and discussed in the brief of one claiming that prejudicial error has 
occurred. 


Appeal from the District Court for Douglas County: PauL J. 
HICKMAN, Judge. Affirmed. 


Gary A. Keithley, pro se. 


Don Stenberg, Attorney General, and Delores Coe-Barbee 
for appellee. 


Mark ‘Andersen, amicus curiae. 


HASTINGS, C.J., BOSLAUGH, WHITE, CAPORALE, SHANAHAN, 
GRANT, and FAHRNBRUCH, JJ. 


PER CURIAM. 

The defendant, Gary-A. Keithley, has appealed from the 
order of the trial court which denied his motion for 
postconviction relief filed on July 5, 1990. 

On February 28, 1984, the defendant was convicted of first 
degree sexual assault and was sentenced to imprisonment for 15 
to 25 years. The judgment was affirmed in State v. Keithley, 
218 Neb. 707, 358 N. W.2d 761 (1984). 

The defendant’s 15-year-old daughter testified that the 
defendant had forced her to perform oral sex with him as a 
form of punishment. The victim’s sister testified that when she 
herself was about 13 years old, the defendant began to 
approach her almost weekly to engage in oral sex. The sister 
further testified that this activity led to sexual intercourse 
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within 6 to 8 months. When the sister was 17, she filed charges 
against the defendant which resulted in his conviction in 1980 
for incest. 

On August 21, 1985, the defendant filed a motion for new 
trial on the basis of newly discovered evidence, alleging that the 
victim had committed perjury during the trial. On November 
21, 1985, the public defender filed a petition for a writ of error 
coram nobis on the same ground. Hearings were held on 
November 22 and December 30, 1985. The motion and petition 
were dismissed on January 14, 1986. That judgment was 
affirmed in State v. Keithley, 223 Neb. xxiii (case No. 86-080, 
May 21, 1986). 

On July 5, 1990, Keithley filed a pro se motion to vacate or 
set aside his conviction pursuant to Neb. Rev. Stat. §§ 29-3001 
et seq. (Reissue 1989). The motion alleged the State prosecutor 
failed to (1) endorse the names of two witnesses and (2) provide 
Keithley with unspecified reports from the Omaha Police 
Division and Child Protective Services. Keithley asserts that as 
a result of this alleged prosecutorial misconduct, he was 
denied the “right to confrontation and/or effective cross- 
examination,” the right to a fair and impartial trial, and the 
right to due process under the U.S. Constitution and the 
Nebraska Constitution. See, U.S. Const. amends. VI and XIV; 
Neb. Const. art. I, §§3 and 11. 

The trial court, on examination of the motion of Keithley 
and a review of the files and records in the case, determined that 
the State’s witnesses had been properly endorsed and that the 
prosecutor was not required to provide Keithley and his counsel 
with unspecified reports from the police and Child Protective 
Services. On September 21, 1990, the trial court denied an 
evidentiary hearing on the motion, denied the motion for 
appointment of counsel, and denied the motion for 
postconviction relief. 

A defendant seeking postconviction relief has the burden of 
establishing the basis for such relief, and the findings of the 
district court will not be disturbed unless they are clearly 
erroneous. State v. Whitmore, ante p. 125, 469 N.W.2d 527 
(1991); State v. Salas, 237 Neb. 546, 466 N.W.2d 790 (1991); 
State v. Otey, 236 Neb. 915, 464 N.W.2d 352 (1991). One 
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moving for postconviction relief must allege facts which, if 
proved, constitute a denial or violation of his or her rights under 
the Nebraska or federal Constitution, causing the judgment 
against the movant to be void or voidable. State v. Dixon, 237 
Neb. 630, 467 N.W.2d 397 (1991); State v. Otey, supra; State v. 
Thomas, 236 Neb. 553, 462 N. W.2d 862 (1990). 

The defendant claims the trial court erred in (1) finding that 
the prosecutor was not required to provide unspecified reports 
from the police and Child Protective Services, (2) denying an 
evidentiary hearing, (3) refusing to appoint counsel for him, (4) 
refusing to allow him to amend his postconviction motion, (5) 
refusing to liberally construe the facts and allegations in the 
motion so as to find a claim for ineffective assistance of 
counsel, and (6) not granting postconviction relief. 

The defendant’s first claimed error alleges the trial court 
erred in finding that the prosecutor was not required to provide 
unspecified reports from the police and Child Protective 
Services. The record does not show that the defendant or his 
counsel ever requested the prosecutor or the trial court, either 
prior to trial or since, to produce the unspecified reports. See 
Neb. Rev. Stat. § 29-1912 (Reissue 1989). The record does not 
identify the reports in question or why they would have been of 
any benefit to the defendant. 

At the time of trial the defendant and his counsel! knew of the 
alleged reports, but they did not raise the issue on the direct 
appeal. 

A motion for postconviction relief cannot be used to 
secure review of issues which have already been litigated 
on direct appeal, or which were known to the defendant 
and counsel at the time of trial and which were capable of 
being raised, but were not raised, in the defendant’s direct 
appeal. 

State v. Dillon, 224 Neb. 503, 507, 398 N.W.2d 718, 720-21 
(1987). Accord, State v. Otey, supra; State v. Nearhood, 233 
Neb. 767, 448 N.W.2d 399 (1989); State v. Kern, 232 Neb. 799, 
442 N.W.2d 381 (1989). See State v. Keithley, 218 Neb. 707, 358 
N.W.2d 761 (1984). 

The defendant next contends that the trial court erred in 
denying the postconviction motion without an evidentiary 
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hearing. The applicable rule is that an evidentiary hearing may 
properly be denied on a motion for postconviction relief when 
the records and files of the case affirmatively establish that the 
defendant is entitled to no relief. State v. Marshall, 233 Neb. 
567, 446 N.W.2d 733 (1989); State v. Luna, 230 Neb. 966, 434 
N.W.2d 526 (1989); State v. Reddick, 230 Neb. 218, 430 N.W.2d 
542 (1988). In this case, all of the relevant facts are found in the 
defendant’s motion and the files and records of the case. The 
files and records affirmatively disclose that the defendant was 
not entitled to relief, and the trial court did not err in refusing 
an evidentiary hearing. 

The defendant’s third assigned error contends the district 
court erred in refusing to appoint counsel for him on his motion 
for postconviction relief. This contention is also without merit. 
Under the Nebraska Postconviction Act, it is within the 
discretion of the trial court as to whether counsel shall be 
appointed to represent the defendant. See § 29-3004. In the 
absence of a showing of an abuse of discretion, the failure to 
provide court-appointed counsel in postconviction proceedings 
is not error. State v. Rehbein, 235 Neb. 536, 455 N.W.2d 821 
(1990); State v. Wiley, 228 Neb. 608, 423 N.W.2d 477 (1988); 
State v. Paulson, 211 Neb. 711, 320 N.W.2d 115 (1982). 
Furthermore, “[w]here the record fails to present a justiciable 
issue of law and fact to the court in a postconviction action, it is 
not an abuse of discretion to fail to appoint counsel... .” State 
v. Rehbein, supra at 545, 455 N.W.2d at 827. Accord State v. 
Wiley, supra. Since the defendant’s claims are procedurally 
barred and are without merit, there was no justiciable issue of 
law or fact and no abuse of discretion by the trial court. 

The defendant’s fourth assigned error contends that the trial 
court erred in failing to allow him the opportunity to amend his 
postconviction motion. This issue is not addressed in the 
defendant’s brief. See Neb. Ct. R. of Prac. 9D(1)d (rev. 1991). 
To be considered by the Supreme Court, an error must be 
assigned and discussed in the brief of one claiming that 
prejudicial error has occurred. City of Lincoln v. ABC Books, 
Inc., ante p. 378, 470 N.W.2d 760 (1991). Therefore, this 
alleged error will not be considered. 

The defendant next contends that the trial court erred in 
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refusing to liberally construe the facts and allegations in the 
postconviction motion so as to find a claim for ineffective 
assistance of counsel. This contention is without merit. The 
entire 18-page postconviction motion revolves around how 
alleged prosecutorial misconduct prejudiced his right to 
confront and cross-examine the witnesses. Although the 
defendant contends the alleged failure to provide him with 
reports from the police and Child Protective Services 
prejudiced his right to confront and cross-examine witnesses as 
guaranteed by the U.S. Constitution and the Nebraska 
Constitution, the defendant fails to identify the reports or show 
how they would have been of benefit to the defense. 

Since the defendant has not shown that his rights under the 
U.S. Constitution and the Nebraska Constitution were either 
denied or infringed so as to render his conviction void or 
voidable, there is no merit to this alleged error. 

Finally, the defendant alleges that the trial court erred in 
failing to grant postconviction relief. Since the record shows 
that the findings of the trial court were not clearly erroneous, it 
was not error to refuse postconviction relief. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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